January 18, 2012 
Donald marshall JR. 
· Wrongfully convicted
· Murder
· 11 years in prison 
· Evidence that he was ``convicted and sent to prison, in part because he was native``
· [bookmark: _GoBack]Criminal justice system (CJS) in need ot repair Royal commission)
· Clear evidence of racial discrimination 
· Clear violation of his rights because he was aboriginal 
· Recommendations (80)!!
Over representation 
· Most of them amounted to nothing CJS if they are disproportionately represented in CJS than in general population 
· High % of aboriginals in jail as opposed to amount in Canadian population 
· ‘’Encounter’’ the CJS with more frequency that the general population 
· Racial profiling (DWB) + post 9/11 focus on arab men 
Wwhat explains over representation 
· Myths (biological reason – no true its cultural blending) (cultural reasons- some cultures more criminal – research done on certain groups shows that kids that have been here for a few generations commit more crimes that FOBs)
· Commisions said 2 likely linked factors 
· Social and economic inequality 
· Social and economic factors more likely factors why people commit crimes
· Differential enforcement 
· Differential enforcement – everyone commits crimes, difference is that if crime is constant, police don’t have enough resources so they pick a certain group that they think will commit the most crime 
· Racial minorities that are identifiable are more likely to be poor 
Biological determinism 
· Lambroso : born criminal , concept very old 
· Are u a criminal ?
· Large jaw, high cheek bones (basically more Neanderthal looking)
· This view remains dominant in sexual assults, and pedophiles
· View says these people are born criminals 

How does discrimination take place 
· Process (very subtle and interconnected) 
· In CJ process (about momentum)
· Victims (can choose to report or not ) , police (discretion to charge) 
· Imprisonment before trial (whether bail is granted) 
· Prossessing charges (crown) – plea bargins ( 3 kinds) 
· Can make huge difference in what they tri people on (indictable or summary) 
· Court process 
· Juries (just as rasist as general society)
· Judges (just as rassist and sexist as general society)
· Sentencing stage (race, sex , age , socio- economic background) 
Solutions 
· Tension between blaming it on system or on individuals in system (formalization v training) 
· The commission found that the CJS operates through a series of highly discretionary decisions making stages (see previous slide) 
· More room for racialization to influence practices and decisions 
· Argument to remove this is get rid of power from judges 
· Racism seeps n through bad people
More solutions 
There are A LOT higher number of abouriginals in jail in comparison to people in Canada 
1. Judicial inquires 
· Often not followed 
· Manitoba aboriginal justice inquiry- took 10 years to implement 
2. Cross- cultural training 
· Help police understand other cultures 
· Also actually train judges, issue of NO training
3. Indigenisation 
· Train aboriginals, help them not be criminals 
4. Alternative structures 
· Having a separate justice system 
5. Address imbalance through sentencing 
The rise of the victim (Clark) 
· In 1980 victims rights movements gains steam.. why ?
· Victims are being recognized more, and are asking for more right, 
1. Growing fear of crime (media)
2. Rise of law and order (scapegoating – particular groups in society are doing bad)
3. Womens movement (strong connections with womens groups)
4. Self help movement (should rely on government, take problems into your own hands)
5. Humanitarian impulse 
Role of Victims (Clarke)
· Victims remained marginalized in system 
· Victims reduced to one of several roles
· Weird thing about being victim in courtroom is that you don’t have any special rights, your treated as a typical witness 
· Victims reduced to on of several roles 
1. Produce raw materials (conflicts)
2. To supply evidence (witness) 
3. Serve as cer ** refer to slide 
Common solutions to victim marginalization 
· Financial repartition – enforcement (gain less than 2 %)
· Victim assistance programs 
· Range of awards VERY broad 2k-120k 
· No guarantee 
· Some provinces u can get better representation if you are a victim, based on application process 
· Victim impact statement (<20%)
· Can read statement in court 
· Say that they don’t do things they could (lose job). How it has impacted them 
· Victim Advocates 
· Now have victim services offices in each province 
· Essentially groups that allow victims to give them support through process 
· Federal ombudsmen for victims of crime (2007)
· All well and good say advocates but there are really NO ENFORCEABLE RIGHTS – only guiding principals (saying that they should care not that they have to) there not really rights there just saying there should be rights 
Patricia Clarke on Victims rights * not important
· Should we get vitim to play bigger role 
Crime and society : who pays 
· Crime is apart of normal society 
· If crime is apart of normal society then why do we force individuals the burden of crime individually 
· * check quote on slide, says something about being compensated 
If serious about victims 
· Find compensations for being victimized 
· Society has obligation to compensate for societies inevitable features 
Sentencing 
· Big issue on CJS
· Getting tired 
· Most crimes have had maximum sentencings but no minumums 
· Wide range of sentencing options, could give u 10 years or none, its up to them 
· Manslaughter can be life or nothing 
· Leaves everything to judges 
· Judges seeing more pressure from governments 
Objectives of sentenceing 
New truth in sentencing 
· Movements towards limiting discretion for judges 
· They moving towards giving minimum sentences 
Plea bargening (crown) 
· Negotiated justice or cost – benefit justice 
· Plea bargening takes more place than cases 
· PRO: if charged with crime, you more certain of whats going to happen, limits victims role 
· its cheaper and time effiecient, more systemic questions 
· CONS : we don’t know how often plea bargins work, lots of power given to few people 
Myth – people thing plea bargins give easier sentence, not true, get same sentence on average 
3 types of offences 
1. Summary – much less serious, minor offences (need to be charged 6 months of when it has occurred )
Can only be fined a certain amount and at most spend 6 months in jail 
2. Indictable offence – much more serious (murder)
3. Hybrid offences – crowns role crucial – assaulting police officer 
Staying proceedings (green) 
· Allows criwn to terminate proceedings (put on pause) without conceding factual innocence of error 
· Not reviewable – by judiciary or public (never have to admit there wrong) 
· All they have to say is we are not proceeding at this time 
Wrongful convictions (green) 
· We are now very aware that these occur 
· It takes place so often that it cant just be a few bad actors, systemic problem 
· If we want to address these we have to approach them 
· Factors: crown culture (winning adversarial) leads to tunnel vision 
· You need to win if you’re a lawyer of crown to win the case 
· Discretionary powers – charges and stays 
· Lots of pressures on crowns to win case, right or wrong 
· This is why there is wrongful convictions 
· When there is evidence that might say that the person is innocent isn’t disclosed 
· One u win, u win ! don’t think if the person wasn’t guilty 
Consequeses of ackknowleging systemic failures 
· Nothings is perfect so miscarriges of justice will happen 
· Are there limits to what can be akknowleddged 
· Should crowns be forced be forced to listen to factual innocence
· 
 

