Week 13 January 11, 2012
Slide 1:
· 1892, we took british legal system including criminal law 
· Criminal law is recent (linked to informal and formal control)
· Not a punitive model, more of a revenge type of scheme 
· Criminal code hasn’t changed fundamentally, we hardly change criminal code, we just tend to not inforce certain ones. Only parliament rules it out
· Still dueling laws 
· How it has been use to regulate populations? (1/10 people have a criminal record) 
· Used to regulate everything 
· Linked to treatment model (last term) --- used to regulate addiction and poverty, 
· Should criminal law be linked to addiction and poverty 
· Seems as though devience is regulated by criminal law 
· Who gets to determine whats criminal in terms of sexuality 
· We imprison a lot of people (117 for every 100’000) , we will see this rise because of new crime bills 
· Are we more criminal ?
Slide 2 
· Private vs. criminal law 
· Criminal is more of public wrongs . deals more with state and offender 
· It is to determine guilt 
· Starts with arrest 
· Proof is beyond a reasonable doubt  (high standard of proof, almost certain)
· Private (tort) 
· Proof is ‘’balance of probabilities’’ (is it more or less likely that the person did it)
· Ex: OJ simpson had good lawyer so in criminal law where u have to prove beyond a reasonable doubt …… when the family sued and balance of probabilities they won cause it was more likely 
Slide 3 
· Who gets to decide when u get to pursue a matter  in private court or when a state gets to 
· Criminal law is about public wrongs 
· Police guard some things and not others… why ? (why are there bouncers, not police)
Slide 4 
· Goals of punishment 
· Retribution – needs to be a vengeance model, if you’ve been wronged you have to be righted 
· Vengence as a return to justice is used 
· Law cannot avoid using the sword 
· When we punish people we put them in jail, incapacitate
· Deterrence (should u punish people harshly so people don’t do it again )
· How severe is punishment
· Certaity ?????
· How fast 
· 2 kinds of deterrence 
· General ( not just for criminal but to deter everybody)
· Specific (the person offending) 
· Murders usually happen when people arrent thinking, heat of the moment 
· Most people don’t think they are going to be caught 
· System of production (Kirchheimer). There were more people than needed in his time and the punishments of crimes in this time therefore punishments more severe 
Slide 5
· 3 types of offences ********
1. Offences against persons (homicide, sexual )
2. Offense against property (theft)
· Have greater affect than cimes against a person, if ur robbed of all your money its better than being kicked in the head  
3. Offence considered to be evil in and of themselves , victimless crime 
· Example would be prostitution, gambling, drugs addiction 
· Effects of things aren’t always what they seem 
· Ex. Nobody Is being harmed in act of prostitution, wrong because its prohibited 
· Ex. Some things are wrong because that’s what they law tells us 
Slide 6 
· Procedural issues 
1. Intention, how do we get into peoples thoughts (mens rea)
2. Discretion – choosing what crime to charge u with, life sentence or small one, whether police lets u off with warning 
· Reason legal system is racist is because its people within system of is it system itself 
· Systemic problem of prosecutor 
· 
· Substantive issues 
· Roles victims play in criminal justice proxess 
· Who decideds what is crime ………………………
Slide 7 
Elements of crime ( in order to commit a crime u need)
· Mens rea (guilty mind)
· Actus rea (guilty act)
· Problem with mens rea 
· How can we know with certaininty what someone elso intended? How much external factors be considered 
· What would a reasonable person do 
· This is seen as a fiction, feminist say this is bullshit, say its more like what would a judge do 
· Intent is not a zero sum measure. How much intent required. What things hinder intent 
· For instance. Forgetting claims on a certain part of youe property 
Slide 8 
· 3 elements of mens rea
1. Accused made choice to do something deemed wrong
2. Choice made freely 
3. Must recognize there choice was wrong 
· Are there people who don’t have capacity to recognize (age ?) 
· There are exceptions that render you incapable 
Slide 9 
· Exceptions / mitigations 
· Mental disorder (insanity defence)
· Not responsible (onus is lessened because proof is lessened)
· EX. Guy who sawed the guys head off on the greyhound, not responsible because hes crazy
· Its not that ur not guilty, its just your not responsible 
· When ur ‘’not responsible’’ you can be confined to mental institution for a long time 
· Duress 
· If u have to rob a bank or someone will kill your family 
· You have mens rea 
· Duress claims that you had to commit act unwillingly or else there would be consequences 
· Mistake of fact 
· Tolson case (1889) – she was women, husband (tolson) was sailor
-she began grieving, married another man 
-2 months after marriage tolson returns 
-she was arrested and tried for bigamy (polygamy) 
-she said there was no intent, had she known he husband was alive she wouldn’t have married this guy 
-> R v Ladue (1965) – he had sex with someone passed out while he was drunk… person was dead
- charged with interfering with dead body
- he said he didn’t know she was dead, therefore there was no guilty mind .. they made mistake of fact 

-drunkenness as a defence 
R v. Daviaut 
‘’ drunkenness s no longer a defence (sec 33.1 CCC) 
· Your so drunk you don’t know what your doing 
· Daviaut gives women drink and finishes bottle, later takes her in room and sexually assults her 
· He was wayyyy to fucked to know what he was doing, no mens rea 
· Automatism defence (automaton) 
· Parliament tries to cancel out the case because they thought everyone would use it 
· Not absolute defence but may help 
Slide 10 
Intention & consent – legal minefields
· Diff levels of intent for different crimes 
1. Knowledge (indirect and direct) tolson** u need to know ur husband is still alive 
2. Intention (general and specific) 
‘’transferred intent’’
R v droste
R v Ladue 
Didn’t matter that u didn’t mean to interfere with a dead body, you still meant to sexually assault them 
*** difference between  reckless and carless ** on exam 
3. Recklessness  - you know something bad could happen but u do it anyway 
4. Careless – u do it without really intending 
· R v Ewanchuck & R v JA
· Implied and advanced consent 
· Alledged job interview, he starts massaging her, she says no, he stops, later he tries again, she says stop, he does , he tries again, she leaves 
· She goes to police and claims assault… did she consent ? 
· Implied consent, consent was shown by her not leaving 
· BUT argument was with absence of no, does it mean yes 





· R v JA 

· Choking during sex 

· Sometimes person rendered unconscious 
· Cant consent when ur unconscious ?
· She said she wanted it 
· Argued consent in advance 
· Court doesn’t like this and says u should be able to withdrwaw at anytime 
· ARGUED that this inhibits regular actions, if u kiss your wife on cheek when asleep it’s a crime 
· Therefore consent must be constant 
Slide 10 
· 3 elements to actus rea ************
1. Conduct : the voluntary act or omission that is crime. U must actually do something 
2. CIRCUMSTANCES – these are facts that are relevant in the courts ( prowling at night)
3. Consequences – these are results of your voluntary action 
Slide 11 
Crime and social dissent /control 
· Didn’t listen to slide but its basically all there 
Slide 12 
· Ideaological domination (HUNT)
· Domination of classes in a universal feature, 
· [bookmark: _GoBack]Everything he says is on slide 

