Law Semester 2:
Criminal Law 1: Elements of Crime and Social Control
Week 13
History of Criminal Law:
· Criminal law relatively recent
· Replaces traditional practices of revenge and compensation
· Canada adopts British Criminal Code in 1892
· Little change in basic structure of code
· 	- eg. dueling laws still there
· Increasingly used to regulate populations (1 in10)
· 	- link to treatment model (last term)
· 	- police “deviance” (sex, drugs, identity, etc. etc. (theft))
· Canada incarceration (117/100K) (China) v US (746)
Tort:
· Compensation
· Plaintiff and defendant (individuals)
· Liability (damages)
· “A balance of probability”
· Statement of claim
Criminal:
· Conviction and punishment
· State and the offender (crown and accused)
· Guilt (punishment)
· “Beyond a reasonable doubt”
· Summons or arrest
Divide between Public/Private:
· Criminal law is about “public wrongs”
· NOT compensation – punishment and conviction
· Victims peripheral to the process (Christie)
· 	- link back to “the King’s Peace”
· Change with Restorative Justice/ “harmony ideology”?
· 	- sentencing reforms, victims role change (next week)
· Nader and Moore
· Privatization of police function (“mall cops” et al.)
Goals of Punishment:
· Retribution (rise of the victim/ “return of shaming”/ sword)
· Incapacitation
· Deterrence (severity, certainty, speed – link McLachlin J)
· 	- general
· 	- specific
· 		- problem: expressive (emotion) vs. instrumental acts, high vs. law commitment 			to Crime
· Social control of deviance – different forms of punishment (V&N)
· (V&N) Kirchheimer: “every system of production tends to discover punishments that correspond to its productive relationships

3 types of Offenses:
	1. offenses against persons
		- eg. homicide, sexual offenses, assault, etc.
	2. offenses against property
		Eg. theft, fraud, tax evasion, etc
		“white collar crime”
	3. offenses considered to be “evil in and of themselves” / “victimless crimes”
		-eg. prostitution, pornography, consumption of narcotics, gambling, etc. 
	- MALA PROHIBITA VS. MALA IN SE (V&N)

Some Major Issues in Crim Law
PROCEDURAL ISSUES:
· 1. Intention (expertise v. Lay knowledge)/ Mens Rea
· 2. Discretion (systemic v. individual Failure/responsibilization)
SUBSTANTIVE ISSUES:
· 3. What role should victims play in criminal justice process?
· 4. Who decides what is “crime” and what is merely “deviant behaviour” or “[rovate” wrong (tort)?
· 	- criminal law still pursue “victimless crimes” (drug use, public nudity)
· 	- criminal law as SOCIAL CONTROL – link law and morality (fall)
· 	Health/”harm reduction strategies” (fall)

The Basic Elements of a Crime:
MENS REA (guilty mind) the intention to commit a crime
ACTUS REUS (guilty act) the action
· Problems with mens rea:
· How can we know with certainty what someone else intended? How much should “external” (or even “internal” factors be considered?
· 	- “reasonable person”
· Intent is not a “zero sum” measure. How much intent is required? What things may “hinder” intent?
· Is intention that important or merely consequence?

3 elements of Mens Rea:
1. that the accused made a choice to do something deemed wrong by the law
2. the choice was made freely
3. the accused must be able to recognize that the choice was wrongful
	- are there people who do not have the capacity (by virtue of age, disability etc..) to recognize 	wrongfulness of their actions)
Exceptions/ Mitigations
· Mental disorder
· Mistake of fact
· 	- r. v. Tolson (1889)
· 	- r. v. Ladue (1965)
· Drunkenness as a defence?
· 	- r. v. Daviaut (1994) (“Automatism” defence)
· Drunkenness is no longer a defense (s. 33.1. CCC)
· 	- some question as to result of Charter Challenge
Intention and consent – legal minefields
· Different levels of intent for different crimes…
· 1. Knowledge (indirect and direct) 
· 2. Intention (general and specific)
· 	- transferred intent
· 		- r. v. droste (1982)
· 		- r. v. ladue (1965)
· 3. Recklessness
· 4. Carelessness
· R. V. Ewanchuk & R. v. J.A., 2011
· Implied and advanced consent
3 elements to Actus Reus
1. conduct: the voluntary act or omission that is the crime 
2. circumstances: these are the facts that are relevant in the courts (e.g. “prowling at night” must be at “night”, some acts must be “willfull” etc.)
3. consequences: these are the results of your voluntary action (e.g. “injury” must result, etc.)
	- there can be instances where some of these elements are all that is necessary e.g. drunk 	driving (“general intent”)
	- what about failure to act (omission)?
		- can’t be found guilty unless there is a prescribed legal duty. Le. Dependents, assist a 			police officer etc. 

Crime and Social Dissent/Control
· V&N: Criminalization of certain activities (norms) increasingly used to quiet social unrest (deviance)
· Point to criminalization of certain pol. Activities such as protest – transforms citizens to “unruly subjects”/ “security treats”
· Democracy welcome dissent in theory – not in practice (order!- POGG!)
· Need not be through direct violence but increases in state (and private) surveillance – Rise of the “disciplinary society” (Foucault)
· Constant presence of state violence (bolster status quo and minimize disruption) & but also through denial of benefits (unemployment, funding, etc. )
Ideological Domination (Hunt)
· Domination “universal feature” of class soc. (Marxist)
· Domination can only be based on “naked violence” for so long – people will eventually ruse up
· Today the state (and upper class ) rely not merely on “coercion” (criminal law) but on our “consent”
· Hegemony – “the spontaneous consent given by the great mass of the population to the general direction imposed on social life by the dominant fundamental group (ie.) the ruling class)” (Gramsci)
· Law serves today as a system of “ideological- coercive domination” – combining “attitudes, values, theories, (RofL) to maintain dominant class order through legitimization
· 	- depoliticizes
· 	- law secures capital order- but not merely a “sham” – legal victories possible through 	struggle – “class struggle” through law (More in W23-24)
· 	Law is ambiguous 





Lecture #2: Week 14 – January 18th 2011
Criminal Law II
Last Week:
A few substantive and procedural issues
· Intention, discretion, victims, social control, (Hunt, hegemony, and ideological domination)
· Systemic bias vs. individual discretion (bias)
· Is the system “bad” or just the people in it?
· Wrongful conviction
· Momentum of CJ system (Marshall)
· Over representation: myths and causes
· Socio/economic status and different enforcement
· Some solutions (4 of them)
· The rise of victims’ rights (good and bad)
Donald Marshall Jr. 
· Wrongfully convicted 
· 11 years in prison
· Clear evidence that he was “convicted and sent to prison, in part at least, because he was a native person”
· Criminal Justice System (CJS) in need or repair – Royal Commission
· Recommendations (80)
· Racism within the Canadian justice system because he was native he went to jail
Overrepresentation
· Group is “overrepresented” in CJS if they are disproportionately higher represented in CJS than in general population
· Males, youth, aboriginal (18%/44% prairies), unemployed
· “encounter” the CJS with more frequency that the general population
· Racial profiling (DWB) and post 9/11 focus on Arab men
What explains overrepresentation?
MYTHS: 
· Biological reasons – biological destiny?
· Cultural reasons – e.g. generational problem
· Aboriginals are biologically more criminal
· Race is not a biological category, social category
Commission said 2 likely (linked) factors
· Social and economic inequality
· Differential enforcement (crime is constant through all groups) we are the same, same rates of criminality .the reality is that we can’t possibility police everywhere at the same time. Police will look for crime where they think crime is. 
Biological Determinism
· Lombroso 1990 : born criminal
· Are you a criminal?
· Large jaws, forward projection of jaw, low sloping forehead
· High cheekbones, flattened or upturned nose
· Handle shaped ears
· Hawk like noses or fleshy lips
· Hard shifty eyes, scanty beard or baldness
· Insensitivity to pain, long arms.
How does discrimination take place?
· Process (very subj. “subtle” and “interconnected”)
· 	Entry into the criminal justice process (all about momentum)
· 		Victims (discretion to report)
· 		Police (discretion to charge)
· Imprisonment before trial (bail hearing – failure to app.))
· Processing charges (Crown) – “plea bargains” 3 kinds
· Court process
· 	Juries (e.g. R. Williams (Stereotypes of Aboriginals )
· 	Judges
· Sentencing Stage (race, sex age, socioeconomic background) V&N pg. 85
Solutions:
· Tension between systemic oriented and actor oriented change (formalization vs. training)
· 	Current e.g. “truth in sentencing” movement
· The Commission found that the CJS operates through a “series of highly discretionary decision making stages” 
· Therefore there is much room for racialization to influence practices and decisions
Other solutions (Commission)
· Judicial inquiries:
· Often not followed
· Manitoba Aboriginal Justice Inquiry – took 10 years to implement any recommendations


· Cross cultural training:
· For police officers: help them understand the situation of member s of other culture (link to issue of training for Police W19)
· Also other actors in CJS (Judges!!) Issues of NO training (W18)

· “Indigenisation”
· Training aboriginal (racialized group) to fulfil all roles with in system (courts, police officers)
·  Serve as court workers that help victims and offenders understand the justice system

· Alternative structures
	-      Sentencing circles (like ADR)
The Rise of the Victim (Clark)

In the 1980s victims right movement gains steam. Why?

The Role of Victims (Clarke)
Today victims remained marginalized in system
Victims reduced to one of several roles
1. to supply the steam with raw materials (conflicts)
2. to supply evidence (witness)
3. to serve as a “ceremonial or “symbolic” presence with legitimizes the State’s action against

Common solutions to victim marginalization

	- Financial repartition (<2%) – enforcement?
· -victim assistance programs in provs.
· Range of awards very broad
· No guarantee – application process
	- Victim impact statements
· Sentencing stage (s. 722) and parole (reviews (insanity cases)
	- Victim advocates
		- now have “victim services offices” in each province
		- federal ombudsmen for victims of crime (2007)

ALL WELL AND GOOD SAY ADVOCATES BUT THERE ARE REALLY NO ENFORCEABLE RIGHTS – ONLY GUIDING PRINCIPLES (LANGUAGE OF “SHOULD” RATHER THAN “MUST”)

Crime and Society: who pays?

· Who should bear the costs of crime? Offenders? Victims? Society as a whole?
· Durkheim said crime was a normal part of every society, it helps create social solidarity 
· Some are always outside the collective that crime helps solidify – also it is healthy because this is the source for progressive social change (Christie)
· Social change is only possible “because people dare to differ” (think Merton’s innovator”)
· For Durk: “crime is the price that society pats for the possibility of progress – all the more reason why society should compensate those few who are martyrs to its health? (Clarke)”
· Who are these “martyrs”? Victims? Offenders? Both?

If we were serious about victims….
· Fund and advertise universal government compensation scheme (a la OHIP) for victims of crime
· Clarke argues that “society has an obligation to those who suffer from one of tits inevitable features” 
Some questions on sentencing
· Always one of the biggest issues in the CJS
· Separate process from the determination of guilt (ideally) – does plea bargaining (3 kinds) undermine (promote certainty)
· Judges have high degree of discretion n sentencing
· 	- most crimes have max. but no min. sentence
· 	- wide range in some crimes. E.g. manslaughter
· Various principles and objectives at play in sentencing in Canada (CCC s. 718 and 718.2) 
· 	- sometimes contradictory e.g. principles of universality vs. specific deterrence.

Plea Bargaining (Crown)
· Negotiated justice” or “cost benefit justice”
· 3 types – must be approved by Court
· PRO: certainty (state and off.) COST!! (time and money) , limits victims role (subjectivity)
· CON: discretion, no states (freq and outcomes – “shadow of law”, limits victims role, unequal power relationship (state and own lawyer!)
· 	- has the potential to undermine the integrity of the criminal justice system” (Auditor General 2002)
· MYTH: pleading guilty does not result in a lesser sentence on average (a la infamous Bernardo/Homolka plea)
	
3 types of Offences (Crown)
Entering Charges:
1. Summary
2. Indictable
3. Hybrid – Crown’s role crucial. Enter discretion. E.g. assaulting police officer.

Staying proceedings (Green):
- they want to put the charge on hold. The charge sits there and doesn’t move forward. This is troublesome because you could be charged with a crime, if you can’t get bail, you can be in prison, during the time, at the end of the 6 months, the charge will sit there.   
- Allows Crown to terminate proceedings without conceding factual innocence or error
- Not “reviewable” – by judiciary or public (never admit they were wrong or overzealous)

Summary (less serious crimes, minor) (sentence has to be less than 6 months, up to 5 thousand dollar fine, or both ) (have to be charged with them within 6 months of committing the act)

Wrongful convictions:

· No longer shock in the conscience of legal community
· Discredited the idea of a few “maverick actors”
· Causes are “fundamentally systemic” (“multiple system failures”) – remedies must be the same
· FACTORS: Crown Culture (winning (adversarial)) – leads to “tunnel vision”
· 	Discretionary powers – charge and stays
· 	Failure to disclose evidence (adversarial advantage was more highly favoured) – 	widespread
· 	Performance tied to “winning” cases / identification with enforcement professionals
· 	No incentive to second-guess convictions

Because crowns are so intense about winning, evidence will not be brought up. Everything is tied to winning and performance. The crown will tend to put its head down, and ignore potential evidence that would prove the person not guilty.
Consequences of acknowledging systemic failures.
· No system is perfect so “miscarriages of justice” will happen
· Is our justice system “equipped” to respond fairly and effectively to allegation of wrongful conviction?
· 	Section 690 of CCC allows for “mercy of the Crown” and allows justice minister to order 	a new trial or review of new facts (e.g. Truscott - Cotler in movie)
· Are there limits to what can be acknowledged?
· Should the crown be forced to acknowledge factual innoncence?

Lecture #3: January 25th 2012

Last week:
VICTIMS (CLARKE)
	- Role of the victim in Criminal law (limited to number of functions)
	- Rise of the “Victim’s Rights” movement
	- Solutions to give “voice” to victims
	- Clarke uses Durkheim to suggest that victims are martyrs to society because crime is a 	necessary (healthy) feature of society. How can we think of offenders in the this context? Are 	they also martyrs to social “progress”? Who should pay for crime?
DISCRETION (IS IT A FEW BAD APPLES OR JUST A BAD BASKET?)
	- Over representation in jails – why? (myths and Solutions)
	- Sentencing and Judicial Discretion – New Yorker article (Caging America)
	- Discretion of Crowns
	- Plea Bargaining (3 kinds) – shadow justice system (in the shadow of law)
	- Crown Culture (adversarial) and Wrongful Conviction (Green)

PRIVATE LAW 1:

Its all about ORDER:
- Trubek (on Weber): law = order – capitalism (calc.)
- “uncertainty is seriously prejudicial to the smooth functioning of the modern economy (296)
- Coercion necessary in market system <- “Hobbesian problem of order” (market destroys normative order)
	- “Its just business….” (Law must step in to order (multicult.)
- Formality of justice/law serves as a block not only to authoritarian governments but to those interested in substantive justice (law as tool for social change)

Tort Law:
	- Private wrongs – crimes against individuals
	- Latin “tortus” meaning “wrong” and “crooked”
	- “actionable wrongs against a person, property or reputation of another person”
		- Assault and battery, false imprisonment, nuisance and negligence, defamation, 			trespass, etc.
	- Quebec =  “law of obligations” (civil)

Contract vs. Tort:
	- Breach of contract and torts both civil (private) wrongs
	- A breech of contract is the breach of a promise to behave or not to behave in a certain way
	- In the case of a tort, there is no promise
	- You may be found liable in both Tort and Contract for the same act
		- e.g. doctor leaves something inside you – ewww!
- Compensation:  “disappointment of expectations” vs. status quo (deterioration of present conditions)

Private / Civil v. Criminal Law
TORT (AND CONTRACT)
- compensation
- plaintiff and defendant (individuals)
- liability (damages)
- “a balance of probability” 

CRIMINAL
- conviction and punishment
-state and the offender (crown and accused)
- guilt (punishment)
- “beyond a reasonable doubt”

GOAL OF TORT LAW:
 - Compensation, deterrence, education (moral), psych function (revenge), market deter. ($$$), Ombudsman (pres. For change) Tort not (supposed) 2B about punishing def. – some cases -> “punitive damages” awarded (“special damages”)
- “Denunciation” function (sim to deterrence in Criminal law)
- At least 2 problem suggested with goals:
1.duplication of criminal law – as the majority of cases in tort are in the realm of negligence, the goals of punishment and denunciation are hard to justify
2. punitive damages no longer “capped” in Canada – though still much lower than in other jurisdictions (US) “fly case”

2 kinds of torts:
INTENTIONAL TORT: 
- defendant intended harm (though this may not be the harm which occurred )
- e.g. trespass (e.g. assault, battery, etc.)
NEGLIGENCE (MUCH MORE COMMON)
- a situation where an individual or group failed to meet a “standard of care”
- e.g. carelessness leads to harm 

INTENTIONAL TORT:
	- Mens Rea not required to show intentional harm
	- Must have intended the harm and been capable of app. The consequences – not 	“wrongfulness” (as with mens rea)
Why a lower standard in Tort Law?
	- Consequences of a finding against the defendant “not as grave” (really?)
	- Because the court is concerned with compensation the Court is less concerned with “the 	mental state” (guilt) of the defendant (ends/outcome focused) 



Defenses in Intentional Tort:
1. Consent (e.g. sexual assault)
2. Self-defense
3. Defense of property
4. Necessity
5. Legal authority (police officers) 

Claim in Negligence:
- Harm usually derives from failure to act
- Negligence is the omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man would not do – Blyth v. Birmingham Water Works 1856

- How far does this extend (proximity)?
- My failure to act in certain ways affects people daily, no?

Donoghue v. Stephenson 1932 
- Gingerbeer and Snail bits
- to whom do we owe “a duty of care?” Who is my “neighbour”?
- Liability (proximity) extended – Manufacturers owe consumers

Mustapha v. Culligan of Canada LTD. 2008 S.C.C
- “Buzz Buzz” – link to objective test (reasonable) finds blue flies in water
- “not to marginalize or penalize those particularly vulnerable to mental injury. It is merely to confirm that the law of tort imposes an obligation to compensate for any harm done on the basis of reasonable foresight, not as insurance. 
- wins the case

Childs v. Desormeux (2006)
- Do “social hosts” bear responsibility for their drunken guests actions?
- “Proximity” of hosts to users of public roads
- “foreseeability” does not necessarily impose duty of care (autonomy)
- desormeux throws a party, doesn’t provide booze, byob, provides champagne at midnight, drunk guy , drank 12 beers, decides to get in a car, drives away, crashes into childs, she is harmed, parapeligete, childs sues desmoreux (host of party) – claims that it was her fault that she let party guests drink and drive, court says no.. just because you have a party, doesn’t mean that you can extend your responsibility to everyone who will be on the road that night. 

Manufacturers Negligence:
- Most cases now Court’s role to determine whether “sufficient information has been provided to potential consumers, asking, in the specific case, whether adequate warnings an instructions were given the plaintiff” i.e. duty to warn
CAUTION: COFFEE MAY BE HOT
WARNING: THIS NUTTY BAR MAY CONTAIN NUTS
- Nicholson v. John Deere Ltd. (1986) – stupid lawnmower! – - Nicholson buys a John Deere second hand, and he takes it home, doesn’t work as it should, takes it to John Deere dealership, mows his lawn, runs out of gas, takes gas cap lid off, down on battery, spark ignites gas, lawn lower on fire, garage on fire, house on fire, everything burnt down. The reason because of JohnDeere gas cap lid, sues John Deere, John Deere awards Nicholson money. 
- Godin v. Wilson Laboratories 1994 – Wilson makes rat poison. Godin buys rat poison. Uses it, has big rats, a week of two later, theres a horrible smell, wafting into his house, kills rats beside an air vent, godin has to tear down the wall to get to dead rat. Godin sues Wilson laboratories because apparently they didn’t tell Godin that rats smell but that is stupid because Wilson doesn’t have to inform its costumers that rats smell because obviously that is a known fact. 

Defenses in Negligence:
1. Contributory negligence (comparative)
2. Accident (“Inevitable accident”/ “Act of God”)
	- Of horses and house fires (e.g. Ellis v. Angwyn 1390)
	- More limited today? – risks increasingly clear (Science)
3. Voluntary Participation (Criminal or Asocial)
4. Voluntary assumption of risk
	- Sports law (e.g. King v. Redlich (1985) Hockey players in a mens league (40 yrs.) during warmup, skating around, king goes behind the net, redlich takes a shot on goal, waits a few seconds for king to clear the net, redlich  takes a shot, puck hits the crossbar, hits king in the head, he isn’t wearing a helmet. King sues redlich, redlich says: you know the risks of playing hockey, no helmet, skating behind the net. King looses the case. 

Remedies:
- Compensation (who pays?)
	- Direct and Vicarious liability
		- employers
		- extending responsibility – risk mgt and predictability
- If liability is found defendant (s) must pay damages to plaintiff (sometimes costs as well)
	- target the “deepest pockets”
- Other remedies available, e.g. “injunction”
	- Gibbons case – can 17 years injunction be “temporary”?
	- Civil vs. Criminal contempt
	- Contempt proceedings (9/17 in Jail)
	- Gibbons – pro life activist, been in jail for violating an injunction for walking infront of an abortion clinic

Tort: system of inequality (Tubek/Abel)
- Tort and Capitalism interconnected
	- Calculability and contract (Trubek – Weber (rationalization)
	- capitalism fosters injury (Abel)
- Tort eliminates distinctions that support inequalities (Fomalism – Weber)
1. Inequality in instance of injury
2. class, race, and gender affect the resources available
3. Law descrim in the availability and generosity of remedies it offers
4. dmgs awarded pres. Or amplify unequal distribution of wealth

Tort and Ideology (Abel)
- The tort system relies (and fosters ) the idea that individuals are equally capable of seeking remedies for injuries they suffer (formalism)
- More than this: assumes that should be the indiv. Respons. Alone to protect against injury to one’s self
- This preserves the fiction of formal equality because it does not consider the differences in resources and promotes the idea of an individual consumer of legal remedies. Hobbesian: all against all.

Link to Hunts “ideological domination”

Could we eliminate tort?
- Stater insurance schemes
		- Workers comp.
		- Motor vehicle insurance (no fault)

STRENGTHS: certainty of award, less costly, more efficient (formal equality)

WEAKNESSES: plans do not address “pain and suffering”, no denunciation of negligent employers (marginalized individual)

Link to models of justice and the role of the court (Fiss)
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Last week:
- TRUBEK: the relationship between Capitalism and Order (Weber)
- Private vs. Public Harms – compensation vs. punishment
- 2 sorts of tort: intentional and negligence (defenses)
- to who do we owe a “duty of care” (manufacturers)
BIG ISSUES
- who benefits most from tort system? Existing dom interests
- does the tort system meet its goals? No
- should torts seek to denounce more? If so, does it become increasingly hard to separate crim. And private law? Maybe
- should tort be eliminated? Maybe – works in areas (str & wk)
- ABEL ARGUED TORT ONLY MAINTAINED EXISTING

LINDA GIBBONS: SERIAL PROTESTOR
- private law and public (criminal) law
- temporary injunction (17 yrs) (9/17 in jail)
- criminalizing tort (remedy)
- emphasizes the violent “last resort”/ face of law
- not a question of free speech? (interview)
- what is the solution/remedy? Can it be found in tort? Criminal law? Or neither?
- limits of law? Question of legitimacy of court?

PRIVATE LAW 2: LEGALIZED RELATIONS IN AND BEYOND FAMILY LAW

TODAYS FOCUS:
- the laws role in defining the family in Canada
- laws role in mediating or adjudicating the breakdown of the family in Canada
- the role law plays in issues of custody or more broadly, the laws responsibility to children
- question: what relationships – if any – are not ordered/regulated by law? Should the answer force us to reconsider our understanding of law primarily through the lens of criminal law?

THEN:
- 1960s, family was nuclear two parent family, with a male bread winner and a female caregiver who depending on socioeconomic status might also work PT out of the home
- divorce was rare and being a “bastard child” still meant something

NOW:
- today single parent families and “what Boyd calls blended families” are almost as common (15%) as the traditional single-earner families.
- the divorce rate is 4 times higher than the 1960s
- commons law relationships are more widespread. Court has recognized spousal obligation in the absence

Significant changes in law:
- major developments in recent years
1. same sex marriage 2005
2. the legal recognition that children may have more than 2 legal parents 2007
3. upheld polygamy as a crime 2011 (reference re: section 293 of the criminal code of Canada)
Question: how has the role of law changed or not changed in relation to the family?

DEFINTION (LAW SPEAKS) 
- the law has always had a hand in defining marriage
- in canada the power to legislate the definition of marriage and divorce is under section 91 BNA act
- the power to solemnize marriage however is given to the provinces under section 92(12)
- the most important power in regards to family law is the prov. power over property and civil rights
- this means that the provs are essentially the ones with jurisdiction to deal with matrimonial property, spousal and child support, custody and issues of guardianship
- Canada has a divided jurisdiction in family law
- could the state get out of the marriage biz?

Same sex marriage:
- the 2005 parliament passed bill c 38 which would later become the “civil marriage act”
- the act “provided for the equality of heterosexual and homosexual men and women within civil unions” in all of Canada.
- major change but not a change that was unforeseen- provincial courts had ruled that same sex couples could not be discriminated on the basis of their sexual orientation and so had effectively made same-sex marriage legal in their provinces: these included QC, ON, and BC
- but even before this most of the benefits of marriage had been extended to those living in common-law relationships (depending on the province).

- note was an “act of parliament” and not judicial action. There was a reference to the supreme court but reference was not binding on parliament. REFERNCE RE SAME SEX MARRIAGE 2004 3 S.C.R. 698
- the reference asked four questions:
1. is the act within the authority of parliament (yes)
2. if so, is section 1 of the act, consistent with the charter? (yes)
3. does section 2 of the charter, guaranteeing freedom of religion, protect religious officials who do not believe in same sex marriage? (yes)
4. is the opposite-sex requirement established in the common law and quebec law consistent with the charter? If not, to what extent? (didn’t answer)

WRAY – THE “m” WORD
- the value of the legitimizing function of law
- part of larger debate on citizenship (what is it?)
- critical however of how the issue – by focusing on equality rights – normalized particular relationships
	- Hunt and Abel provide categories and ends/goals
	- establishes the “discursive boundaries” of debate
	- reduces debate to “pro” or “anti” positions (binaries)
	- homogenize/naturalize/sanitize relations (long term/family model) “don’t worry courts” 	(hetero)
	- is the goal merely inclusion? Is that the end?
	- “good” sexual “citizens” (ideology) law making subjects

3 parents case:
- A.A v. B.B. (and C.C) 2007 ONCA 2
- at issue was whether the court could legally recognize more than 2 parents (3 in the case)
- at trial the judge ruled he would have extended parentage but said did not have the authority under:
	- childrens law reform act
	- the courts inherent Parents Patriae jurisdiction
- said the decision should deferred to parliament but said there was a pressing need to address new realities

On appeal…
- the applicants added a “charter challenge” under section 7 and 15 of the charter (this was ignored essentially – and likely would have been rejected)
- ultimately the appeal court said the decision could be made under the courts parents patriae jurisdiction
	- rescue a child from danger
	- to fill in legislature gaps
- the Ontario appeal court said that gaps have been created by major changes in both reproductive technologies as well as changes in social attitudes
- governments need to update legislation to meet changes 
- ultimately the appeal court ruled that: “it was in the best interests of the child” not to deny the applicant status as a legal parent
- “it is contrary to DD’s best interests that he is deprived of the legal recognition of the parentage of one of his mothers… but as indicted AA and CC cannot apply for an adoption order without depriving DD of the parentage of BB which would not be in DDs best interests… accordingly, I would allow the appeal and issue a declaration that AA is a mother of DD

Polygamy reference
- ref to BC supreme court
- context: bounty, Mormons, trafficking?, underage brides
- question: can prohibition on polygamy be justified under the Charter? What are the elements of polygamy? (s. 1 test) – section 2 (religion, expression, association) an d s. 7(L,L,SofP)
- yes the risk of harm/protection of women and girls significant enough to justify infringement (where shown)
- change: girls aged 12-17 can not be prosecuted
- most certainly destined for the SCC – potential s. 33?

History of divorce in Canada:
Prior 1960
- legally cumbersome e.g. parliamentary divorce
- Mnookin – nearly impossible for marriages to be dissolved even if both parties were in agreement (ADVERSARIAL – ADJUD.)
- marriage felt to be morally sacred and economically critical
- importance of “bigamy” as a crime
- wives and children were generally considered “animated chattel” or “living property” of the husband
- early cases of divorce: men would essentially be awarded all property (including children)

Divorce Act 1968
- imposed uniform standards on all the provinces and territories
- removed necessary condition of fault from divorce
	- parties can now mutually agree to end marriage as long as significant amount of time passed 	and marriage would be dissolved
	- “fault” was still present
- adultery, sodomy, bestiality, rape, bigamy, and physical and mental cruelty
- imprisonment, addiction to drugs without any prospect of rehabilitation, failure to consummate the marriage
- the major change was that one could be granted a divorce if a significant period of separation (3 or 5 years)

1985 DIVORCE ACT
- introduced to address some of the 68 act
- critics of first act had complained that the 3 and 5 years time period were simply impractical and only served to draw out the conflict between parties
- also the continued presence of fault in divorce only further served to assure the process was adversarial
- various groups (Can Bar Ass) argued federal government adopt legislation that focused simply on the basic fact of whether marriage had broken down, rather than remain focused on reasons why marriage had failed. This didn’t happen. (Criminal intention/making subjects)

- new act shortened period of separation to 1 year in the case of mutual agreement
- it is important to note that there are still a number of grounds on which a divorce action can be brought against the wishes of one spouse e.g. mental and physical cruelty, and adultery
- still very hard to prove (problem of evidence)

CUSTODY AND MNOOKIN
- Mnookins big question: how involved should courts (and court actors) be in individual agreements arrived at by parties? Especially in the case of divorce, support and custody
- MIGLIN vs. VIGLIN (2003) separation
	- the court clear that it maintained the right to intervene into private decisions/agreements 	even years after
	- for Mnookin this may force us to ask what purpose the court and other legal players serve in 	the dispute resolution process after the breakdown

THE ROLE OF LAWYERS (SIM. ADR. V. ADJUD.)
PROS:
- may make negotiations more rational – less emotional
- minimize the number of disputes
- may increase opportunity to settle

CONS:
- may heat up the process and make negotiations more adversarial 
- may use misrepresentation and threats to get favourable settlement for clients
- high cost

THE ROLE OF THE COURT GENERALLY
- all cases (even mutual) must pass through court (authorization)
- in the absence of dispute why should Courts be involved
- in these cases the court process means that individuals must employ separate layers who essentially function as clerks
- drives up costs in money and court time 9courts are already significantly backed up)
- Mnookin suggests the function is of a “civil penalty” that is paid to the bar rather than to the state

4 reasons court involvement:
(note link to debates on ADR)
1. ceremonial function (closure)
2. review ensures “fair outcomes”: fairness between parties (authorization/stamp)
3. may effect out of court settlements (pressure on parties to solve disputes)
4. child protection (very imp)

Reality is…
- priv. settled agreements are very very rarely rejected by judges
- the process is still a very costly one – both for society and private individuals (civil penalty)
- in the area of custody may send a signal to parents that they are no longer trusted as parents by society

ADJUDICATION VS. THERAPY:
- Russell: main issue is how family courts intervene in family or what exactly is role of the Court in matters relating to the family?
- there seems to be a division between adjudication and therapy
	- adjudication is more about concerns over “right and wrong” or guilt
	- therapeutic aims focus on social stability and the welfare of the parties (everybody wins) Link 	to ADR, Nader, Moore
- some argue shift from adjunctive function to a therapeutic function is threat to the rights of individuals
- ultimately Russell says that there should be a balance of stuck between these two roles in the context of the family court

PARENTAL SUPPORT?
- Filial responsibility laws 1920s – very rarely used
- BC case – Donna Anderson case 2000 – held hostage
- should parents who supported and cared for their children be able to sue for those children for support?
- this is an issues because of aging population/need
- should law be repealed? Outdated? How does this work within a context of social assistance regime today?
- who bears responsibility?
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Last Week:
- How law defines private relationships/obligation?
- Marriage, divorce, custody, parenting, support (Milgin)
	- 3 parents, same sex, polygamy, parental support
- How do these categories promote or secure particular orders or hierarchically ordered relations?
	- e.g. Patriarchy, Heteronormative sexuality (Wray), Capitalism,  etc.
- Relationships to morality/social norms (legitimize)

Key Players – Judges

New Roles for Judges
- Post Charter – dramatic expansion of “judicial review” function (substantive vs. procedural)
- New major “policy” role for judges despite explicit denials by most – Charter makes inevitable (balanced)
- Judges de facto “final” say on rights issues (s.1 & s. 33) 
- Raises the question:
	- Should judges be more accountable/more political?
	- How could this happen?
- Return to these issues in W23(ish)

New reality for Judges (Kent)
- Less about trial decisions
- Changes in Trials
	- Managing juries – instructions
	- Managing experts – determining “quality”
	- Self-represented litigants – requires more involvement
	- Shift to “settlement” rather than “trial” (advers.)
- harder to handle juries now
- courts use experts, relies on expert testimony, judges have to spend a lot more time trying to understand what experts are saying, if it is valid, hard for judges to facilitate the trial when it is not being conducted by lawyers, judge is umpire, negotiate when or when not they should intervene. 

Judges in Canada
- Appointed rather than elected
- Most judges in Canada are apt by federal government
- Minister of Justice (in consultation with the Law Socieities) recommends lawyers/ judges to Federal cabinet and up to GG
- Pressure to make process (particularly of Supreme Court Justices) more “open” and “transparent” (e.g. Rothstien J.)Tension – may make process more political
- US example (local judges)
- Removal of a judge requires the approval (vote) of both houses of Parliament and GG
- never happened – though close- Justice Bienvenue 1996 and Justice Cosgrove 2009
- once a judge is appointed, impossible to remove them, requires a law to remove them

Appointment v. Election
- Ongoing debate
- Appointment means process less openly political
- elections/political
- US- appointments process has been used to probe personal beliefs about highly sensitive issues like abortion and euthanasia.
- Rothstein J. first justice to be “questioned” by Parliament in attempt to make the process more transparent
- Cromwell J, process bypassed Parliament
Diane Ablonczy 

Judicial training/education
- National Judicial Institute 1988
- have to be practicing lawyer for at least 10 years
- no training or tests
Kent J. claims worthwhile due to :
1. experimentation/input of judges
2. decentralized
3. involvement of judges (relevance)
- Adapt to changing context in which judges work
	- cultural sensitivity training
	- sentencing (victims and risk assessments)
- Quality of Justice not as high as today
NOTE: ISSUE OF SYSTEMPIC VS. INDIVIDUAL FOCUS
- Akin to police (re)training – is it enough?
Our system is set up to reward winning cases – is that why we get wrongful convinctions?

The Berger Affair
- Berger famous for his Berger Report on the MacKenzie Delta pipeline – gave Aboriginals a voice in process
- In 1981 BC Court Justice Berger critized the government in G&M ed. For not including Abroginal and womens rights in the patriation of the Constitution 1982 – last term – major issue in Charter
- Berger argued that, as a judge, had both “a right and a duty” to speak out on q’s of “human rights” and fundamental freedoms”
- 1983 was admonished by the CJC – his comments were unwise, inappropriate and indiscreet but not sufficient to justify removal
- Berger resigned in protest and returned to practicing law
- resigned and went back to legal practice
- seen as turning point, raised issues


Berger affair raised number of issues
1. Judicial independence
2. How judges are removed and what constitutes “misconduct”/”bad behaviour”
3. Judges right to speak on political matters
	- McLachlin CJ talk: should judges tweet

- importance of media and court, get the messages out about cases

Bora Laskin: Judicial Independence
- Long history – formalized in “judges act” 1985
- Judges cannot be measured in the same way as other holders of public office
	- should not hold office “at the pleasure of the Crown”
	- Tenure – as long as good behaviour & age (75 years old)
- Must explicity avoid public controversy
- limited speech in the carrying out of their duties
- cannot engage in business or other occupation
- limited ability to act as commissioner or arbitrator (changing)
- they aren’t public figures, have to remain private
- once you’re a judge, you cant own a business, you cant engage in another occupation or public activities, out of public life

The creation of the CJC
- Laskin says increase in number and rol;e of judges meant that parliament no longer able to keep an eye on judges
- CJC created in 1971 – sen. Judges (self-regulation 39 members)
- Judicial misconduct
	- most common complaint is judicial decisions
	- role is not a court of appeal (fact and law)
	- no judge is exempt from investigation. – poss. Hearing process, but J’s do not need to testify 	(Berger did not, Cosgrove did)
- What can it do? Laskin says function is clear
- Investigate
- Admonish judge for behaviour
- Make recommendations

What should count as misbehaviour – stupid judge tricks

The Case of Justice Cosgrove
“Misconduct” – 1999 case that cleared Julia Elliott of 1st degree murder charges of Larry Foster whose body parts were found in the Rideau River in 1995.
- In judgement Cosgrove J. found police and prosecutors committed more than 150 violations of Elliotts Charter rights during a 2 year pre trial.
- On appeal the Ont. Court of Appeal said:
- no factual basis for Cosgroves findings, including the finding that the prov. Dep. Attorney gen. had directed Crowns to give false information to the court.

Case of Justice Matlow (politics)
- “misconduct” – Matlow J’s acitivities with neighbourhood group trying to stop develop at Spadina and Thelma in TO (his street)
- Allegations made in the original complaint included:
- organizing the group opposing the project, meeting and corresponding with politicians, using his title “Justice” in connection with the activities, promoting news media involvement and controversy, sitting on an application concerning street use, failure to disclose to counsel and other J’s the extenet of his involvement in the opposition to the project
- issue of free speech and he should have the same free speech that every citizen has

Do J’s have freedom of speech?
- laskin says such a claim is plain nonsense
- jduges must remain impartial and independent and this is jeopardized if they speak out (assume)
- Alternative is to resign from the bench rather than walk forbidden territory e.g. Berger
- cannot be allowed to speak from the shelter of judgeship – remember judges are not personally accountable for decisions

Lamer: should J’s hold their tongues?
- Lamer caused controversy when he suggested that judges may need to speak out more to prevent misconceptions from spreading.
- Judges increasingly critized

- court has no champion today – judges need to be able to speak up when they think that they are being misrepresented 
- the purpose must be to explain decisions but not justify

Wilson: Will women judges make a difference?
Justice Wilson – well known Justice – 1st women appointed to the Court
Today 4/9 SCC Justices and CJ is woman
Q: Will having more women on the bench matter?
If so, what does this say about impartiality and neutrality?
Wilson suggest bias is inescapable – the judge brings a worldview and experience to cases
- If you conceded that judges are never wholly neutral or superhuman, you must concede women judges may make a difference. 
- Gender discrimination still an issues in the courts (race, sexual orientation) subtle but pervasive (sexuality, vulnerability, maternal instinct)
- Women see the world differently than men
- Women know that they are women and think different and may think different
-Can lead to more neutrality and impartiality – it aims to strike a balance (more fully human)

Wilson concludes: 
- courts can correct some issues but parliament should remain main institution for rapid and revolutionary change
- Women have unique perspective and can bring this to law. (less advers/more inquis)
- even if womens judgements are not fundamentally different, their mere presence will challenge womens role in role inour society. Normalize women in positions of power
- Morgentaler and other cases suggest yes as well.
- s. 7 violation not just security of person, but also liberty – freedom of women
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Who are lawyers?
- 92000 in (Canada)
- technical expertise – specialization. 
By LAW – (Family, tax, crim) or CLIENT (corp, crown, criminal defence)
V&N: intermediaries and translators (life/law) advocates
- Little uniformity in role or in compensation
	- many who graduate from LLB today will  not practice law
	- very few lawyers are litigators (V&N) argue cases for clients. Most are solicitors, paper
	- most in small firms or solo practice (counselling, negotiating, drafting, research, investigation, 
	Litigation
- Systemic concerns: role, access, representation, self-reg.
- Some indiv. Concerns: competition, burnout, obscurity (sim to GP/”cog in a wheel” (lg. firms)
- high rate of burnout, high workload, hard work is done in early years, gets easier then you get paid more
- law schools praise students and tell them they’re exceptional, work 60 hours in a cubicle, this upsets and burns them out

Lawyers in practice:
- government, private practice, judiuciary, private employment
- lawyers are like other professions (self-reg) – LSUC
- Law socs set rules of conduct, determine who is called to the bar, legal aid, insurance, discipline
- lawyers have privileged communication with clients (doctors) – issues of trust
- long history of exclusion and protectionism in legal practice in common law countries (self regulation)
- historically advertising frowned upon
	- changing today in Canada – but still regulated by the Bar
	- class action
	- recog. competitive environment for law services. 
	
The unpardonable whiteness of legal profession
- long standing: discrimination in soc. Mirrored in profession
- ON 1855 2nd black laywer (Davis) – required act of leg. (protested by LSUC) – could not article (11 years)
- aboriginals blocked from being members of the LSBC until 1947. Indian act prevented as well 1951
- disproportionately higher than other professionals e.g. docs (26% Dr./9% Law racialized groups)
- 1997 Bay Street firms 20/3117 black lawyers (0.6%)
- Racialized lawyers earn less (age 50-54: 70K more)
- aboriginals, you had to choose between being a lawyer or being an aboriginal 

Why race matters so much?
Smith:
1. no critical mass of subordinate racial groups
2. alienation of large firms for groups
3. impact of discrimination (systemic and individual)
Link race and income (accessibility of law schools)
- 60%= parents > 90K v. 17%=parents <60K (33% NA)
	- from financial assistance data therefore unlikely latter group
- University : black students 2X more likely to leave university with debt >70K
The unpardonable maleness of legal profession
- 1962- 5% women, today over 50% students woman
- but… many leave private practice, women remain in less senior roles (earn less) 14% of partners in top 250 firms women (US)
- why is gender still such an issue
- family obligation/children/parenting (female in caregiver role) 50+ hours
- is that all? Straight up discrimination and harassment
- LSUC Recommend: change in culture/flexibility
- law firms have special responsibility to encourage women- retention/flexibility (also self-interest)
- as self-regulating profession have responsibility to be rep. and non-discriminatory – public interest

Teaching law?
- law cannot be divorced from its context
- caught between two poles:
	- academic/critical approaches to law (Carleton)
	- training/practical approaches to law (old guard)
- teaching/training versus research
	- law traditionally seen as “beneath” university (academic) study: low prestige
	- “law school was treated as the appropriate home for rowng men of limited intellect” Simpson
- In Can. Battles over curriculum (start 1940s- law soc. Meddling)
- 1960s the “University model” gained prominence at expense of traditional emphasis on training (York, U of T split – B. Laskin)
	- today, mix.. 3 years university (after 2 yr in other discipline) + min. 1 year apprenticeship of articling
- mirror “black letter” v. “law in context” approaches (realist/CLS)
	- law is too important to be left only to lawyers
- issue of exclusion - $$$ tuitions range 6K-23K/ year (US 50K+)
- first year still focused on basics
- curriculum change to reflect “law in context” – much resistance by those emphasizing training – challenged by the charter (recognize language of policy)
- procedure and interpretations.. “education in which the subject is.. ridiculously simple, but the process of socialization into the profession is very difficult”/ “tedious” and intellectually a “part time operation” (V&N)

Law school admission
- GPA and LSAT scores (5 sections – 35 mins and writing sample)
- LSATS sucks..
	- at predicting success (not a great indicator)
	- at measuring other factors such as community involvement, social attributes, etc. (letters)
	- because they are a biased instrument (cultural)
- mature, aboriginal, and “access” students
- LSAT do provide a standard (just not neutral one)
- interviews as solution? (e.g. doctors) 
- they provide a standard, tries to weave people out
- multiple choice
- logic exam 


Kennedy: training for hierarchy
- Kennedy says legal education is really just “training for hierarchy” -  socialization of law students
- law students become acculturated into systems of hierarchy – basic assumptions about what law is and what its purpose (“think like a laywer” + lawyer qua soc. Reformer)
- at core of hierarchy is belief that law is different than policy – law can exist in ppol vacuum. Lawyers work with law (pre existing) – reform poss. But through cours not state (limited view)
- curriculum at most schools support this with divisions between “hard” law (contracts, property, criminal and civil procedure) and “soft” law (anything req crit. Thought)

More Kennedy
- law school channels students into social hierarchy but also hierarchy in the Bar (school) – status quo
- legal practice also divided and ranked with socially oriented jobs at the bottom (professional mythology)
- system oriented toward conservatism:
1. training offered as “market oriented” (close links schools/firms)
2. discounting of legal theory
3. emphasizes the “incompetence” and dependency of students

- “liberal” students can adopt “denunciatory mode” – “I will not be that kind of lawyer”
- this is risky (esp. now $$$) and nearly impossible
- ult. Law schools are structured to promote and produce a particular kind of lawyer – socialization (norms)
- while explicitly aiming to “serve the public” there is a vision of what this means: focuses on order and reproduction of status quo in which, not coincidentally, lawyers are near the top

TURF WARS: THE RISE OF THE PARALEGAL
- must all legal trans or disputes be overseen by lawyer?
- 90s law soc faced off against paralegals
- paralegal cheaper and more efficient alternative to lawyers in more mundane matters of law (e.g. traffic court, landlord-tenant, small claims court and some immigration matters)
- public interest or self interest (POINTTS)
	- lawyers often contract out to paralegals
	- lower cost and specific expertise
- “conveyor belt stuff” – “you don’t need a neurosurgeon to come and put a stitch at the end

Regulating paralegals:
- need for regulation – framed in goals of public protection/ public interest
- LSUC takes over 2007 (framed as sacrifice) – authorization? $
- register, application, insurance, admission (exam), conduct, fee structure (CENTRALIZATION)
- all accomplished without burdening tax-payers or government (really? Direct vs. indirect)
“ improving consumer protection and access to justice”
- financial and good character requirements (access)
- what happens when the long time enemy becomes the gatekeeper and judge?
	- whose interests are ultimately served over time?
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 INTERNATIONAL LAW AND CITIZENSHIP

- dramatic growth since the second world war, recognition that states cannot be left to govern all of their affairs in a way that doesn’t account for some general principles.
- UN establishment, UN declaration of human rights, 
- customary law: established state practice similar to the idea of common law (how staes have behaved historically)
- in order to be bound by a treaty, you have to sign it
- Major question: what is the relationship between domestic(municipal) law and international law?
	- the dualist way (you have Canadian law over here, and international law, and they don’t meet, distinct systems)
	- the monist/unity – the two systems aren’t separate, they exist in a larger unified system
- who gets to makes the decision making in international law

- what about popular sovereignty
- to be democratic the rules must be ideally ones we agree to through (indirectly) our representatives. Yet we are increasingly bound by rules that comes from outside
- dilemma that all states, not just us, face today
- many people point out disconnect ‘tween the subjects of law and the authors of law (in democracies these need to be the same
	- decision makgin is taking place beyond existing mechanism of accountability (held)
- reference RE: secession of quebec- democracy expresses “the sov. Will of the people” legit. Req. participation and accountability
- what happens when there is a contradicition/conflict?
- dualist view: founded in desire to protect Canadians from the “overreach” of international law. This view allows Canada to pick and choose what parts of laws it wants to implement and reject others. This can apply to all sorts of International Law including Human Rights protections (ARBITRARY)?

- reception of international law in Canada
- the legislature has very little influence of the international system
- a very strong executive branch that not only does all of the work,  parliament is rarely involved

Not consistent.. 
- if we are increasingly influenced or bounded by these rules it is important to know what role (we) we had in negotiating them. No?
- adoption theory: authomatically part of domestic law except when in conflict with existing law (fills in gaps) – Canada closest to this
- r. v. Hape 2007: international law part of common law and thus can be plead before Canadian courts as long as there is no conflict with the constitution or statutes
- part of the problem is how custom is “proven” – and this often means that it must be rpesented through expert testimony (not consistent with monist view)
- transformation theory: hold that international law only become incorporated when it is explicity enacted by state
- application of international customary law remain “inconsistent and half hearted” 


- treaties
- depended on the executive
- negotiation, ratification, implementation
- states still the main players, role of NGOs on the rise
- treaties product of negotiations (exec. Branch driven)
- Canada: treaties are not tabled in the house (21 days) prior to ratification but the government still has prerogative powers to ratify (DFAIR) and the OM can grant exemptions to the new tabling rules.
- mistral and fox decent: parliamentary role comes too late (negotiation over).
	- formally provinces, first nations and other governments are not party to the negotiation or ratification (may be consulted)
- little uniformity and ad hoc decision making
- some problems of input minimized as gov’t generally tables leg. Changes – new laws – required for implementation prior to ratification
- strict dualism tempered by commitment to “conformity”
	- judges interpret domestic laws in such a way as to conform with Canada’s treaty obligations (Baker example)

International law referring to human rights when making decisions. “thus our courts and many other national courts – are truly becoming international courts in many areas involving the rule of law”

- citizenship
- hall and held say
- there is no essence to citizenship- but long history
- discusiion of and struggle over, the meaning and scope of membership of the community in which one lives. Who belongs and what does belonging mean in practice
- membership is not conditional (it is a right) but it entails certain responsibilities to the community

-kymlicka and norman say:
- citizenship essential because it helps provide basic structure of society but also creates sense of identity – creates the kinds of citizens necessary for healthy and stable democracy
- allows for standing and legal identity – right to make claims on the state and the right to be heard (courts) 

Wilke and willis: the rights of non citizens
- what happens when you are a citizen of nowhere (refugees)
- non citizens first target of security processes (post 9/11 heightened) – Subject to immigration law / deportation (which citizens protected from)
- In Can. Security certificates – goal: speed up process of deportation
1. non citizen detained
2. if security judged “reasonable” – deportation w/ out appeal
	- evidence (secret) “bona fide belief” of possibility of “inadmissible” on sec. ground (less that civil burden of proof) – Charkoaoui/Harkat evidence destroyed
3. if person “at risk” ie. “substantial risk of torture in home country deportation not possible
4. because security certificate has only deportation as option – and this is not an option.. detaining subject becomes a de facto alternative (no endpoint in sight) INDEFINITE DETENTION

Hannah Arendt: citizenship is a condition of plurality (pol) – one is never a citizen by oneself
- appearance (publicity)
- act in common world (artificial, fragile: e.g. culture, institutions – things that endure (speech)
- Aristotle: zoe/bios
- right to have rights , i.e. the right appear in public to have existence beyond merely being “human” (private).
- the conception of human rights based upon the assumed existence of a human being as such, broke down at the very moment when those who professed to believe in it were for the first time confronted with people who had indeed lost all other qualities and specific relationships – except that they were still human. The world found nothing sacred in the abstract nakedness of the human being. 

Khadr: the case for indivisible citizenship
- khadr held in Guantanamo since 2002 (15 yrs old) charged in 04; last Western citizen held.
- both federal and surpreme courts have held that his charter rights were violated (can officials participation in interrogations
- in 2008 SCC held that charter applied and said can’s participation in interrogations
- fed court remedy ordered gov’t to repatriate (Bring him home): PM refuses & appeals (Canada Prime Minister v. Khadr)
- SCC Held: K is entitled to remedy s. 24 repatriation “appropriate BUT gov’t has prerogative on foreign affairs and Courts cannot direct repatriation only identify violation (remedy: declaratory relief)
Question: should government have duty to protect (oreilly, J)

Legal limbo of Khdar:
- khadr pleads guilty 2012 in exchange for 8 yrs and ability o apply to serve sentence in Canada after 1 yr. 
- most observers suggest khadr had little choice but to accept the deal (illegal process/system”/ alt life sentence in G’mo)
- gov’t says it was not party to the deal but then that it was
- certainly no decision has been made on whether he might be transferred to Canada 
- after a year in solitary questions continue, still there. 
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Rights and citizenship

Hall and Held say: discussion of, and struggle over, tehmeaning and scope of membership of the community in which one lives. Who belongs what what does ‘belonging’ mean in practice?”

- constitutional democ: citizenship = bridge law/identity
- globalization not made these question less important but MORE important!

-State/citizenship framework may provide resources for deal w/ impact of globalization
- mass migration (economic,  environmental, economic, cultural, WAR)
- cosmopolitan citizenship (community beyond state = rethinking community in state)- must still realize role/power of the State

Arendt – citizenship is not just a question of belonging, but about violence

Law as ideal/:aw as reality
- “majesty of law” (formalism, rule of law)
	- not only the way it is (but the way it is as it should be!)
- Reality of law (real law) – GAP (realists/CLS, etc)
- implications: why the ideal of law is not all bad --- laws symbolic power (bad if we believe our own hype)
	- hunts critique of Marxists – law can be used against itself- its own idealization means it is always inadequaite (space open for politics – but never only just politics). Why law cannot be abandoned!
- status qup – mistake ideal for realist (still need ideals no?)
- LEGAL IDENTITY – PRECONDITION FOR VOICE IN THIS DEBATE

Link to citizenship…
- citizenship is about such a debate
- idealization of the bounds and content of community – who we are as much about who we should be
- Wilke and Willis : effective belonging + formal citizenship
	- alienation or marginalization in society
	- disintegration rather than its desired opposite
	- Favourable: muslims 18 out of 44% - Sikhs 23 out of 63% - Jews 34 out of 76%

Recent debates – Quebec
- Hereouxville `code`spark
- Bouchard-Taylor Commission on Reasonable Accomodation (cultural and religious diversity)
	- perceived crisis (73 cases 22 years 40(55%) of these 2004-07)
	- discrepancies between public perception and facs in cases
	- link to judicial review and charter
- Language of silent majority, political correctness, common sense
- recent turn based on FEAR!
- citizenship about security – question of belonging transformed into language of threats and risks (last week). Security of another king.. Hijab (soccer) and kirpan (weapons) 

Bouchard-Taylor Commission
- Goal Harmonization
- Legal Route (Reasonable Accom.) vs. Citizen Route
1. good for citizens to manage conflict
2. avoids court congestion
3. values mirror interculturalism (exchange, negotiation, reciprocity ( vs. multiculturalism)
- Legal route avoided as much as possible
	- mutual respect and dialogue

3 guidelines for accommodation
- religious choice experiences as non-optional (not whims – to interfere with moral integrity
- accommodation not without limits
1. undue hardship: disproportionate  costs and safety concerns (BFJ)
2. ethical reference points: should guide negotiation: openness to the other, reciprocity, mutual respect, ability to listen, good  faith, ability to reach compromises, and willingness to rely on discussion to resolve stalements – culture of compromise
3. societies values and aims serve as incentives : accommodation may be rejected if they run counter to broad social aims (e.g. marginalization) req. directed toward integration (cohesion)
- greater chance of acceptance 
T.H. Marshall: Universal Citizenship
- post war orthodoxy 
- 3 types of rights (civil, political, social)
- poor law (1834) – social rights detached from citizenship – could not practice civil or political rights (workhouses)
- stigma – protection granted only to non-citizens (women and children, the elderly)
- to be a citizen meant to forgo protections
CITIZENSHIP = FULL MEMBER OF A COMMUNITY
ENJOY THE COMMON LIFE OF SOCIETY

Citizenship and class
- inequality and citizenship could co-exist in society (classically)- is this a problem
- class abatement: no an attack on the class system – it raised the floor level in the basement of the social edifice, and perhaps made it more hygienic than it was before. But it remained a basement, and the upper stories of the building were unaffected (93)
- rise of the welfare state 1940s
	- extension of the principle of equality
	- market (inequality) required some intervention
	- rejection of laissez faire (classic liberalism) 
 
Kymlicka and Norman
- Marshalls views inadequate `passive citizenship``
- this position has been attacked (2 sets)
	- the new right
	- cultural pluralists (leftish)

The new right
- thatcher UK, Reagan US, neoliberalism alive and well – development policy
- reject social rights
1. violated (negative) freedom
2. economically problematic
3. steps down `road to serfdom` (Hayek)
- Social rights: the problem NOT the solution
- Promoted `passive dependency``-- need active citizenship 

- emphasize responsibility over rights
- safety net should be dramatically cut back to promote self-sufficiency. Remaining help tied to obligations (workfare). Hall and Held explain as dismantling of welfare state.
- individualism and competitive spirit (neo-lib) - `no such thing as society``- focus on fams as well
- results:
Rise in poverty- domestically and internationally
Crime rates up – law and order agenda
The return of charity and philanthropy
Polarization of wealth

The Left Response
The left was divided:
	- recognize the value of personal responsibility
	- see the problems of centralized, depersonalized state
	- passivity and dependence is an issue
- no desire to impose obligations
	- reject the view that`` people love to be on welfare``
- focus on rights over responsibilities
- feminist response – traditional roles reinforced and unpaid labour (feminization of health care) 

Left solutions:
Problem: if rights must proceed responsibilities it seems we are back at the old view of passive citizenship
Solution: decentralization and democratization
- people can be active in a variety of ways
- people can feel more than just a number – connection to community 

Cultural pluralists:
- marshall and social rights – only economic inequality
- societies divded not only by class today (always were)
- universal model, cannot accommodate cultural pluralism
- minority groups can only be accommodated with a model of differentiated citizenship
- individiuals should be incorporated into political community not just as individuals but as a group
( religious minorities, historically disadvantaged groups, workers)

Young – differentiated rights- 
- a universal conception of citizenship is unjust because it oppresses historically excluded groups
	- groups are excluded from political processes 
	- groups have needs which can only be met through group – differentiated policies

Kymlicka and Norman
1. special representation rights (affirmative action programs)
2. multicultural rights (public support for cultural programs, crim. Law exemptions. E.g. helmet law, kirpan, hijab)
3. self government rights (aboriginal peoples – full and free development of their culture

****************exam : Difference between multicultural rights and and special representation rights are that Special representation are temporary, only last a little while until you achieve a goal you want***


Big concerns:
- What binds us together if we cannot agree on who (us) is 
- What if each of us has different sets of rights 
- Principle of Justice (rawls) suggest this is probably not enough to prov. `share sense of identity` (too thin)
- the Q: of citizenship is at core of issues about who belongs and nature of that belonging. It is also about the basic relationship between the individual and groups
- K&Noffer no solution (there is no permanent one)
- lib. Argue: the fact theat we continue to debate these issues rather than kill one another over them means that, as Canadians, we are perhaps doing something right.
- IDENTITY STILL TIED TO THE STATE 
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Reform:
- we accept that law fails to live up to its ideal – what about reform or change?
- how can law be used as an instrument of social change – beyond merely legal reform toward social transformation (too far?)
- number of people have focused on The Charter as they key steps toward this reform
	- 30 yrs. Later what has changed – if anything?
	- Is Canada the more “just society” that Trudeau touted? 

Again.. why the charter?
- shift in powers from leg. To judiciary
- charter established a new mechanism of judicial review
- it doesn’t just grant rights, provides a mechanism for individuals to make these claims directly to courts
- gave individuals standing to challenge laws – substance rather than just scope
- new relationship between the courts and individuals (direct) – courts offer “shield” against the majority
- broadly: judges (rights regime) now asked to strike the balance between social and individual interests
- principle of judicial review

Charter optimists v. skeptics
- macakay (legal acadewmics divided)
Optimists like th charter, skeptics – maybe it cant possibly live up to its promise
4. key strengths:
Optimists: sweeping sections, 7, 15, 2.. section 7 life liberity, security of the person, fundamental guarantee, it forces judges to be creative to how they interpret the charter, broad, its good its broad because they can pursue any policy question through the charter, anything through the charter and understand any issue through the charter, its good because having the charter creates a culture of justification, its now imperative for governments for justify in the actions they are doing. 
1. legislators must take individuals rights more seriously
2. legislators more careful in drafting leg. To make the underlying public interest as clear as possible
3. another arena for social change. Interest groups make claims through the courts as well as through traditional political channels
4. educative function – right consciousness

Skeptics: we’re giving the judges too much credit, moving legistlateive power to a set of non elected judges. Having broad language is bad muddys the water then you ignore the fundamental rights 
- historically, having a rights document doesn’t necessarily guanartee you anything, 
Macdonald – rights documents inaffective in intolerant countries and unnecessary in tolerant onces. 
4 key limits:
1. judges impose their own view about free and democratic society
2. public and private: limit charter to gov. action (economic inequality)
3. charter may be used to impede political change (good and bad)
4. access to courts


Legalizing politics?
- Glasbeek and Mandel (Marxist approach)
- legitimizing fundamental inequality
- moves politics away from people (alienating) – forum not open
- courts as conservative force

-where are social and economic rights
- charter would have more clout
- what would the consequences be for equality in Canada and resdistribution of wealth

- read in rights (e.g. priv, sexual orientation (s. 15)
- enforcement (e.g. Becker..)
- gov.t role change “displace responsibility (wken. Account)

Knopff and Morton – Charter = 
- the main revolutionary effect of charter – not to improv. Soc. But increase policy role of judges
- no positive substantive change in society – things are not better (and past hardly “dark ages”)
- activist judges supported by activist scholarship
	- blatant political agenda (link to CLS and crits)
- the court party= loose group of interests who benefit from the increased role of judges
	- elites – the charter rev. is a top down revolution
	- charter is result of revolution (Rev of Elites) and not its cause
	- Charter driven by judges and not the opposite

Optimist argument… Abella J. – Charter = 
- democracy more than the will of majority 
	- entrenched rights mark of mature democracy
- active judges cause for celebration (1980s and on)
- 1990s emergence of court critics (e.g. K&M)
	- fear Charters capacity for change (political right), anti-democratic, infringe “rights of majority”, undermine Parl., “judicial autocracy”
- Courts only fulfilling duty given to them by Parl.
- Accountable to “public interest” not “public opinion”
- discussion is required – informed discussion
	- judgements contradicting public exp. Are controversial but “are not thereby illegitimate or undemocratic, they are, in fact, democracy at work 
 
Still Challenges:
- Abella J. acknowledges many issues still remain:
	- transparency of appointment process
	- education about the Charter framework (s. 1 and 33)
	- who decides remedy Parl. Or Courts (link to Khadr)
	- whether politicization of judicial role constructive

McLachlin J. 2004 on Roles
- in our constitutional democracy ebery branch has a role: leg. Is make laws, exec. To enforce them, and judiciary to interpret them and apply them to resolve disputes
“ each branch must discharge its role with integrity and respect for the poper constitutional roles of the other branches. To do less is do diminish our democracy and imperil our future.”
- power has shifted (leg -> exec, exec -> admin) – regulatory state!!!
- what of the charge of “judicial activism” have judges overstepped their constitutional role? McLachlin says “no”. 

Politicians cloaked in judicial robes?
4 arguments
1. judges should never against elected representatives will
2. judges are pursuing their own political agenda
3. law is clear and judges should merely apply it
4. judges are making decisions on divisive issues (e.g. abortion, same sex marriage, assisted suicide) and these decisions should be made by elected representatives

The case of rosa becker:
- when you win you can still lose
- translating legal wins into real consequences
- mandel and glasbeek say enforcement about the alignments of real flesh and blodd social forces
- 1980 SCC case changed how matrimonial property divided (and extended to common law couples)
	- adopted all across common law countries
	- hailed by womens groups as major victory!
	- alienation not just from system but actors (lawyers)
	- facts (and tragic end)
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Skeptics and optimists************

Law as disempowering
· law essential to maintaining and reproducing capitalist societies  (tool of the elite/men/other dominant groups (Marx +CLS+Feminists etc.)
· Hunt: Law as (liberal) ideology (e.g. Abel (Tort), Nader (ADR))- Individualizing + depolitizing (excludes)/ secure our consent in our own domination!!!
· Certain disputes deemed private rather than “public” – “legalization”’ (V&N) – divide maintains divisions and excludes claims (defers “costs” (risks and responsibility!) to individuals)
· 	- who defines crime/ tort/ deviance? Better to ask “what”
· Butler and Wray: maintain race and sexual relations (orders)
· 	- legitimize existing inequality by convincing us the game is not already fixed – which it is. 

Reasons for no abandoning law:
1. We would be denied any legal protections (even partial) – Khadr example
2. Politics today is couched in “rights talk” and so political claims are now legal to come degree (e.g. Charter) – last week
3. Rejection by “the Left” leaves door open for “the Right” to reduce law to “law and order” issues rather than social justice claims – well underway! Focus on minor reform (responsibilization of lawyers). State reduced  police function
4. Abandoning law means abandoning current struggles (womens, aboriginals, etc) that are already framed in law – and have had some practical victories by framing in the language of law. 

Law as empowering:
· RofL: give public face/ voice to disputes & attempts equality guarantees (visibility/ standing) – (cf. ADR, plea barg. Etc)
· Citizenship: arendts “ right to have rights”
· 	- protections/identification
· 	IDEALIZATION
· Strategy: jurisprudence of insurgency – BRICKEY AND COMACK – CLS
· Reveal internal inconsistencies of law in cap. Societies
· Groups challenge existing order and seek to transform it fundamentally theough law (last week) e.g. same sex rights, Butler, etc…
· 	- law has no nature – is it infinitely flexible and plastic (procedure/substance) 
· Collectivizing and politicizing legal battles 
· 	- recognizing collective issues and mobilizing to puruse these through legal system (Galanter – Rp, Clarke – Victims, Family Law) 

- collective rights (group rights) (kymlicka and norman)
- structural and systemic inequality (affirmative action, legal aid, special consideration for Abroginal offenders, overrepresentation) – law not only about individuals

- law must be understood as a way of channeling claims and using the state sometimes against itself (reveal contradictions ) e.g. Jury Nullification (Butler)
- Access to legal process not “panacea”
	- laws processes (adversarial structure/under funding/ lack of training/issues of intention, etc.) big part of systemic problems – these are simply not solved through increasing access!!!
	- any changes have complex impacts (e.g. victim vs. offender rights, transformation of laws role (paternalism vs. distant, inefficiency vs. checks on authority/discretion) 

Dangers of law – as a tool for social transformation
· Groups will come to define their struggles only through law (depoliticizes issues – Mandel and Glasbeek quote)
· A defeat in court may be seen as an end to the struggle
· New role of social scientists to show “commonality” of legal problems or interests (class action model)
· **new role for lawyers – are they ready?
· 	- abandon individual problem solving approach (Adversarial system)
· 	- abandon system that places them in upper social echelons (hierarchies)
· Hard to recognize the value of confrontation outside the legal system (e.g. strikes, protest, boycotts , etc)
· 	- Christie: we have forgot about the value of conflict 

Conclusion:
· The promise of law is ambiguous at best (Rosa Becker – last week)
· Law itself must be transformed or understood differently (as already part of society and so alost part of social probs and inequality)
· 	-enduring link between law and morality, law and politics, and law and identity
· 	- bargaining in the shadow of law (Mnookin)
· 	- Wray – our most intimate relations regulated directly or indirectly by law
· To reject law is to reject much of the language of modern politics (rights – talk) – not external to problems (rights are not neutral either). Not merely “tools”. 

Law: too important to be left only to the lawyers, we need to recognize our role (as citizens, etc.) in critically shaping our common understanding of law – and its limits – and so also in shaping the institutions that make law meaningful (or real)

80 multiple choice

Wk 1&2(Criminal)	Wk 3 (tort)	Wk 4(Family)	Wk 5 (Judges)
16			8		5		6

Wk 6 (Lawyers)		Wk 7 (Pol/experts)	Wk 8 (juries)	Wk 9 (international)
4			6			6		4

Wk 10 (Citizenship)	Wk 11+12(reform)	Misc
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