LAW 603 NOTES

Chapter 20: How To Conduct Business
· The law of agency is at the heart of commercial life.
· Agent: the person acting on behalf of another.
· Principal: the person or legal entity on whose behalf they are acting.

Basic rules of agency: 
Actual Authority: The agreement between the agent and principal describing what the agent is permitted to do on behalf of the principal (e.g., a real estate listing agreement).
Apparent Authority:  The representation (express or implied) by the principal/agent to third parties of the agent’s authority to act on the principal’s behalf.
Deemed Authority: Agency relationships deemed to exist as a matter of law (e.g., partnerships, statutory agents).
Retroactive Authority: Ratification (confirm) by a principal of the earlier actions of another party acting on its behalf (ex: pre-incorporation contracts).
· The ratification renders the actions of the agent enforceable (clear) as if they were originally authorized.
· The ratification can be express or implied;
· The agent must identify the principal at the time of the action.
· The principal must have the legal capacity to undertake the transaction, both at the time of the transaction itself & at its later ratification; -SO within a reasonable period of time 
· The principal must ratify the entire transaction or none of it!
When is the principal liable? 
· Most commercial transactions, the third party is not aware of the agent’s actual authority and is rarely required or expected to find out.
· The third party relies on accepted indicators of an agent’s authority, e.g., position or title, or implied or actual actions
· In other words, the third party relies on the agent’s apparent authority.
Was it reasonable in the circumstances for the third party to believe that the agent had authority to act on behalf of the principal? 
· The nature and content of the communication (direct and implied) with the third party;
· The facts or circumstances surrounding the communication.
A principal is liable for the actions of an agent when: (Ref. Concept Summary 20.1, p. 521)
· The agent acts within the confines of actual authority granted by the principal;
· The agent acts within the apparent authority by the principal’s express/implied representations to the third party;
· The principal subsequently ratifies the actions of the agent initially undertaken without actual or apparent authority.
When is the agent liable?
· The agent presents himself or herself to a third party as the principal;
· The agent and the third party agree that the agent will be liable;
· The agent fraudulently or deceitfully claims to act on the alleged principal’s behalf.

Agent’s fiduciary duty: act in good faith. The agent’s personal interests must be subordinated to the interests of the principal.
· The agent does not personally profit from its position as agent;
· The agent avoids a conflict of interest;
· The agent discloses all relevant information to the principal;
· The agent does not compete with the principal.

AGENT’S DUTY OF CARE
· The agent must take reasonable care in the performance of its responsibilities.
· If the duty of care is breached, the agent is liable to the principal for any consequential loss.

PRINCIPAL’S DUTY TO AGENT
· The principal must meet its contractual obligations to the agent.
· The principal must pay reasonable remuneration (unless the parties have agreed to agent services at no charge).
· The principal must compensate the agent for reasonably incurred expenses.

RISK MANAGEMENT ISSUES FOR PRINCIPALS
Breach of Contract
·  A principal is liable for contracts created by an agent with either actual or apparent authority.
· The principal must properly train the agent in regard to his or her rights and duties;
· The principal must clearly communicate to third party the agent’s role and scope of authority.
Commission of a Tort
· A principal may be liable to a third party for any tort (e.g., fraud, negligent misrepresentation) committed by an agent acting within the scope of its actual or apparent authority.
Risk Mitigation Strategies
· The principal must give clear instructions to the agent prescribing the agent’s scope of authority to act on the principal’s behalf;
· The principal must effectively monitor the agent’s activities with third parties;

JOINT VENTURES AND STRATEGIC ALLIANCES
             -They refer to two or more parties agreeing to cooperate or combine resources for a particular purpose or reason.
-The entities can be structured legally as a corporation, partnership or simply a contractual relationship.
-Used in a non-legal sense to signal that parties have agreed to cooperate in pursuit of a business objective.
-If the joint venture or strategic alliance is simply a contractual relationship, the parties are not agents for each other unless the contract says so, or if, in their joint activities, apparent authority is provided to one or more of the parties to act on behalf of the joint venture or strategic alliance.
DISTRIBUTORSHIPS
One party contracts with another party to sell its goods, also may include after-sales activities on its behalf (e.g., warranty service).
It is not typically an agency relationship. The distributorship buys the goods from the supplier and re-sells them on its own behalf and not on behalf of the supplier. >>>The distributorship does not act on behalf of the supplier. 
STATUTORY AGENTS
Some agents are conceived and governed by specific statutes: Real estate agents, stockbrokers, lawyers
Typical features: Prescribed licensing requirements, Regulatory obligations, Complaint process
FRANCHISING (Timmies)
A franchise is a contractual (no agency) relationship between franchisor and franchisee with significant statutory oversight.
· The franchisor licenses the right to use its “system” to the franchisee. A franchisee operates its own business.
A franchise agreement typically provides for:
· The right of the franchisee to use the franchisor’s name, trademarks, etc.,
· The franchisee to provide a business plan for approval by the franchisor;
· The obligation of the franchisor to assist in the operations of the franchisee (training, etc.);
· The obligation of the franchisee to meet certain detailed standards in the operation of the business;
· The payment of fees to the franchisor based, in part, on the volume of business.
This Ontario statute imposes certain obligations on franchisors for the protection of franchisees:
· An obligation to deal fairly with franchisees and prospective franchisees; [s. 3]
· An obligation to provide prescribed info to prospective franchisees (disclosure document) concerning the business risks. [s. 5]
· A franchisee may withdraw from the franchise agreement within 60 days of the franchisee’s receipt of the disclosure document if the disclosure document was not provided at least 14 days before the earlier of: (i) the date the franchisee signed the agreement, and (ii) the date the franchisee paid any money to the franchisor. [s. 6 (1)]
· A franchisee may withdraw from the franchise agreement within two years of signing it if the disclosure documents were never provided.   [s. 6 (2)]
· A franchisee may claim damages for misrepresentation in the disclosure documents. [s. 7 (1)]
· Franchisees may organize themselves in an association to deal with the franchisor. [s. 4 (1)]
Advantages for Franchisor
· Relatively cost-effective means of expansion;
· Reduced risk associated with expansion (shared with franchisee).
Disadvantages for Franchisor
· Its reputation and success depend on the selection and performance of the franchisees.
Advantages for Franchisee
· Reduced business risk (trading on the name and reputation of the franchisor);
· Reduced financial requirements (shared to some extent with the franchisor).
Disadvantages for Franchisee
· Restricted business scope (must sell the franchisor’s products, services, etc.);
· Strict adherence to franchisor’s operational standards;
· Substantial payments to the franchisor;
· Detailed and complex franchise agreements.

Chapter 21: Business Organization
Sole Proprietorship: 
· Arises once person begins to conduct business (ex: law cutting for $) 
· No separation between business and proprietor (owner): 
· Proprietor entitled to all income & liable for all obligations 
· Proprietor’s assets available for business debts 
· Business income (loss) on personal income  
· Proprietor cannot be employee of business
Advantages 
· Simple and less costly to start and dissolve; simple to administer
· Possible tax advantages
Disadvantages 
· Unlimited personal liability: means 3rd party may take all of the sole proprietor's personal assets to satisfy the business's obligations 
· Can only raise money by personal borrowing 
· As business grows, these problems continue to grow
· Business license: government permission to operate a certain kind of business

Partnerships: 
1. Partnership (sometimes called “general partnership”): exists when two or more people carry on business together with a view to profit. NO FORMAL REQUIREMENTS FOR CREATING PARTNERSHIP!! Partners are personal liable for other partners 
2. Limited liability partnership (or “LLP”): partners are not personally liable for professional negligence of their partners & other obligations if the other partner did not know or should have not known, act was not criminal, and did not take steps to prevent it (restricted to lawyers, CAs)
3. Limited partnership: liability of at least one partner is limited to that partner's investment in the partnership. General partner has unlimited liability, Limited partner has liability limited to the amount of their investment. 1 PARTNER HAS TO BE GENERAL 

*An exception exists if a partner did not have authority to act in a particular way (limited) and the 3rd party knew that that partner lacked authority, otherwise each partner is an agent of the partnership (Ontario Partnerships Act, S. 6)

Factors Indicating Partnerships: 
· Sharing profits (not just revenues) or losses >> a view to profit
· Jointly owning property or jointly contributing capital 
· Involvement in business — especially management 
· Joint authority for contracts and bank accounts 
· Equal access to business information 
· Holding each other out as partners 
· Engaging in ongoing activity rather than one project 
· Consider the risks of unintended partnership 
· PARTNERS HAVE UNLIMITED PERSONAL LIABILITY 
General Partnerships 
Managing risk after partnership ends: you remain liable if you continue to hold yourself as a partner or allow another to do so, you are NOT liable if you did NOT know that you continued to be associated with partnership (Tower Cabinet v. Ingram)
· Ensure 3rd parties know of your departure
· Delete all public references (letterhead, signage)
· Obtain indemnity (insurance) for any liabilities 

Dissolution of partnerships:
Any partner may terminate on notice! Termination on death or insolvency! On completion of any special-purpose partnership! At the expiration of a time-limited or project-limited partnership! 
Priority of Claims on Dissolution of Partnerships
1. Debts and liabilities to non-partners.
2. Debts to partners (other than advances on capital).
3. Return of invested capital to partners.
4. Any residual paid out to partners in accordance with their partnership interest.

Limited Partnerships
· Limited partnership must be filed with registrar appointed under business names act for legal effectiveness 
· Liability is limited to the extent of their contribution to the partnership > cannot control business, can advice management & cannot have their name in firm name

Corporation: legal person with a separate legal existence from its directors, shareholders, and officers >>not personally liable.
· Separate income and tax status
· Exceptions: when a court under the common law may “pierce the corporate veil,” (e.g., hold directors liable for environmental offences, or paying employee wages on insolvency, or serious fraud or misconduct);

Incorporation Process 
· Created upon filing with government agency 
· Governed by laws of jurisdiction of incorporation (provincial or federal) 
· Canada Business Corporations Act requirements: 
· articles of incorporation 
· name search report (unless numbered company) 
· fee

Articles of Incorporation: 
· The proposed name of the corporation; 
· The number of directors that the corporation may have; 
· The total # of shares and the classes of shares that the corporation is authorized to issue; 
· Any restrictions that may be imposed on the transfer of shares; 
· The purpose of the corporation and any restrictions on the corporation’s activities; 
· The registered office address of the corporation & signing authority 
	
First Meeting of Incorporating Directors
· To issue shares to shareholders;
· To pass the general bylaw of the corporation (MUST BE PASSED AT FIRST MEETING). This describes the “nuts and bolts” of the corporation and the process for conducting its affairs:
· Number of directors & officers; Notice requirements and Quorum for director & shareholder meetings

Corporate Financing
· Debt financing (issuance of corporate bonds, etc.)
· A debt holder may sue for payment;
· Ultimately, if the corporation cannot make its debt payments on an ongoing basis, it may be petitioned into bankruptcy.
· Shareholder investment or equity: have “limited liability”, can lose investment but no more
· The value depends on the value of the business;

Shareholders must have three basic rights: elect directors, receive dividends, receive property on dissolution after debts paid (residual value)
	Common shares 
	Preferred shares

	· Right to elect directors 
	· No right to elect directors

	Right to dividends only when declared by the Board of Directors 

	· Right to receive fixed dividends at regular intervals

	· Right to residual value, after Preferred Shareholders are repaid

	· Right to be repaid on dissolution before common shares



Chapter 22: Legal Rules For Corporate Governance

· A corporation is a legal person, but it can act only through real persons. >>heart of corporate governance!
MANAGEMENT OF THE CORPORATION
· Ref. Bylaw Template >> First bylaw passed 
· Properly drafted corporate bylaws and policies are the essential means of implementing effective corporate governance. 
· Bylaws describe the corporate structure (directors, officers, shareholders), the authority for each, the procedures to be followed in undertaking their responsibilities (rules for directors’ and shareholders’ meetings, quorum, voting requirements)

Shareholders: appoint auditors, elect directors, vote on proposals presented by directors, residual claimants to the assets of crop. 
Board of directors: appoint officers; establish policies for day-to-day activates of the corp. (signing authority, banking authority, employee conduct, hiring), LEGGALLY responsible for the lawful management of crop. 
Officers: manage the corp. and exercise responsibilities by the instructions given to them by directors

HOW DIRECTORS AND OFFICERS EXERCISE POWER
Directors
· Directors operate collectively, call annual meetings at least every 15 months for the shareholders, where shareholders elect directors, appoint auditors & review financial info
· The corporate bylaws set out the ground rules for holding directors’ meetings, the minimum number in attendance to conduct business (quorum), the necessary majority for certain decisions, etc.;
            Officers
· Corporate governance has (CEO), for day-to-day management, (CFO) responsible for finances, and a corporate secretary.
· There may be numerous other corporate officers (chief operating officer, vice-presidents, etc.).

FIDUCIARY DUTY
· Fiduciary duty is a concept that exists at common law as well as in statute.
· “Each director and officer in exercising his powers and discharging his duties shall . . . act honestly and in good faith with a view to the best interests of the corporation. . . .”  
Who is a fiduciary? > Because not everyone is one.
· The critical characteristic is that it is someone who is in a position to use a corporation’s information or opportunity for his or her own personal benefit, but is trusted not to do so (officers & directors, key decision-makers)
Canadian Aero Service Ltd. v. O’Malley, Case Brief 22.1: This case is the leading Canadian judicial authority on a breach of fiduciary duty.
Transacting with the Corporation
· It is presumptively a breach of duty for a director or officer to personally engage in or participate in a commercial transaction with the corporation.
· This is deemed on the face of it to be a conflict of interest.
· The CBCA permits it where:
· An officer or director provides advance notice of his or her personal interest;
· An officer or director does not participate in the corporate decision;
· The transaction is objectively in the best interests of the corporation.
Taking Corporate Opportunities
· The critical factors in determining if a fiduciary duty has been breached:
· The corporate opportunity was significant, was not public, had not been rejected by the corporation.

MANAGEMENT DUTIES
· Duty of Care 
· Directors and officers are required to exercise the care, diligence and skill that a reasonably prudent person would exercise in comparable circumstances (such as professional accountant):
· Typical measures:
· Active monitoring of subordinates’ work (employee job descriptions, performance reviews, etc.);
· Policies providing for checks and balances on corporate activity (cheque-signing authorizations, etc.);
· Ongoing monitoring of corporation financial affairs;
· Prudent use of expert assistance (auditors, legal counsel);
· Specific attention to those corporate actions which may attract personal liability 
· Protection for Creditors
· Directors and officers have no duty to protect the interests of creditors.
· Limited exception: They cannot authorize a dividend payment or repurchase of shares if there are reasonable grounds for believing that:
· The corporation is insolvent;
· The assets after payment would be worth less than the amount owed to creditors plus the total value of the shares.
· Directors are personally liable if they authorize such payments.
SHAREHOLDERS’ RIGHTS AND EXERCISE OF POWER
· Shareholders act collectively for most purposes.
· Directors provide notice of all shareholders’ meetings as required by the bylaws.
· Voting is typically by a show of hands. However, a balloted vote may be required.
· For corporations with a broad shareholder base, relatively few attend shareholders’ meetings. They may authorize others to vote their interest (proxy voting).
· Shareholders who disagree management proposals (dissident shareholders) are entitled to obtain the contact information of all shareholders.
· Shareholder Access to Information: Corporate articles, bylaws, Shareholders’ meeting minutes, Register of shareholders.
· Shareholders have no right to the minutes of directors’ meetings.
· At the annual shareholders’ meeting, shareholders receive financial statements and the auditor’s report.
· Shareholders may agree among themselves to a governance arrangement different from that set out in the statutes. They may:
· Modify the shareholder approval requirements (e.g., require unanimous consent);
· Provide for rules governing share transfers (ex: right of first refusal for other shareholders or a “shotgun buy-sell” >>forces one shareholder to buy out the other
· Unanimous Shareholder Agreement
· “Shareholders can transfer from the Board of Directors to themselves some or all of the legal authority to manage or supervise the management of the corporation.” 
· Shareholders take on directors’ legal authority AND directors’ legal liability.
SHAREHOLDER REMEDIES
· Derivative Action
· This is an action by shareholder(s) on behalf of the corporation to seek relief for a wrong done to the corp. It requires the approval of the court to proceed.
· Dissent and Appraisal Rights
· This is the right of shareholders who disagree with certain fundamental changes, the crop. can buy their shares (e.g., merger, sale of substantially all of the corporation’s assets, etc.).
· Oppression Remedy
· If the corporation or directors unfairly treat shareholders’ interests, shareholders may take action to reclaim any loss. Examples:
· A corporate transaction that is prejudicial to a shareholder;
· Treatment that favours a majority shareholder at the expense of a minority shareholder.
· Other Remedies:
· An order requiring corporate compliance with a statutory requirement;
· Rectification of corporate records;
· An order for dissolution/winding up >ex: a two-shareholder corp. where they cannot agree on how to carry on business.
ISSUES IN CORPORATE GOVERNANCE
· Lack of statutory recognition of officers’ liability;
· Remoteness (detachment) of shareholders from corporate activities 
· Remoteness of directors from the affairs of the corporation.
· There is a degree of “legal fiction” to directors’ liability for the management of corporations.
CORPORATE LIABILITY
· Contractual Liability
· A corporation is liable for contracts entered into by agents acting on its behalf.
· A corporation is bound where the agent has been given actual authority by the corporation to enter into the transaction or is cloaked with apparent authority to do so.
· As, in most instances, the third party is not aware, nor is required to be aware, of the agent’s actual authority, was it reasonable for the third party to believe that the agent had the authority to do what he or she did on behalf of the corporation; i.e., was there apparent authority?
· A corporation cannot deny liability for the actions of an agent where the agent has been placed by the corporation in a position that would usually have that authority.
· A third party cannot rely on the actions of an agent where the third party knew, or should reasonably have known, the agent did not have corporate authority to undertake the action >>then contract not UNENFORCEABLE
· Liability for Crimes
· A corporation, as a legal person, can be held liable for criminal acts committed by employees or other agents acting on its behalf (includes both senior & junior levels)
PERSONAL LIABILITY OF OFFICERS AND DIRECTORS
· Payment of statutory remittances (e.g., taxes, CPP, E.I.);
·  Breach of consensus community priorities (e.g., environmental protection, protection of children, payment of wages).
· Corporate Indemnification
· The corporation commits to repay officers and directors for reasonable expenses and any fines, penalties, etc., incurred in defending any claim of personal liability.
· Corporate indemnification is mandatory if the officer or director:
· Was not liable;
· Met his or her fiduciary duty;
· Had reasonable grounds to believe the conduct was lawful or legal.
· Corporate indemnification is frequently supported by insurance in the event that the corporation is not able to pay (Directors and Officers Liability Insurance).

Chapter 23: Secured Transactions
TERMINOLOGY
· Debtor: The party obligated to make a future payment
· Creditor: The party entitled to receive a future payment
· Secured Party: A creditor with a security interest
· Security Interest: The right of the creditor to seize the debtor’s asset if there is a default in payment
· Collateral: The particular debtor asset(s) that is the subject of the security interest
· Personal Property
· Personal property can be “tangible” (property that can be touched) or “intangible” (property that cannot be touched, such as intellectual property – copyright, patents, etc.).
· This is distinguished from “real property,” i.e., land and interests in land (e.g., mortgages).
· Guarantor
· A third party who agrees to satisfy the debt of a debtor if the debtor defaults
· The agreement to do so is a guarantee.
· Chattel Mortgage
· Transaction by which debtor grants title to specific personal property to a creditor as security for a loan 
· Personal Property Security Statutes
· Provincial regulatory systems for secured creditors to register their security interest
· Publicly accessible database that can be searched to determine what security interests may already be registered against a person’s personal property
· Subject to prescribed exceptions, registration of a security interest grants the secured creditor priority over any unsecured creditor of the same debtor, or any interest in the same collateral later registered.
TRANSACTION TYPES
· Conditional Sale
· The buyer is in receipt of the goods and postpones the final payment;
· As security for the final payment, the seller retains title to the goods;
· Title passes to the buyer on final payment, or the seller recovers the goods if the payment is in default.
· Consignment
· The owner of the goods (consignor) transfers possession only (not ownership) to another party (consignee);
· A consignment sale involves the consignee selling the goods, at which point it pays the consignor. >>if the goods are not bought then no payment 
· E.g., artists who sell their paintings, sculptures, etc., through a gallery
· Lease
· The owner of the goods (lessor) transfers the goods to another party (lessee) for the lessee’s use;
· The lessee agrees to make certain periodical payments for the use of the goods (lease payments);
· The lease may or may not include an option to purchase the leased goods;
· Ownership in the goods at all times remains with the lessor, and the goods are returnable to the lessor in the event of default in payment or at the end of the lease term;
· The decision about which contractual approach to adopt often is determined by tax considerations; i.e., which provides the most immediate and favourable tax treatment.
SECURITY INTEREST TYPES
· Security Interest in a Specific Asset
· The lender provides financing in return for which the lender obtains a prescribed security interest in an identified debtor asset.
· General Security Agreement
· The lender provides financing in return for which the lender receives a security interest in all of the debtor’s assets.
· This is frequently used in bank financing. >> (Current assets + future assets)
· Assignment of Accounts Receivable 
· They represent an asset of the business and may be assigned to a creditor in return for financing (creditor will take $ customers owe you)
· The debtor will continue to collect the payments
· The creditor will demand only that the payments be directed to it in the event of the debtor’s default.
· After-Acquired Property
· This security interest may extend to assets that a debtor acquires after the security agreement becomes effective;
· Typically a general security agreement covering all of the debtor’s assets will include those later acquired by the debtor.
· Bank Special Security Interests [s. 427 of the Bank Act, S.C. 1991, c. 46]
· Banks may take a security interest in types of assets others cannot. [s. 427- Security Interest]
· Asset types are listed in the Bank Act (notably the inventory of retailers, wholesalers, manufacturers, etc.).
· The Bank Act provides banks with a special system to register their security interests.
· The debtor files a “notice of intention” to give a security interest with the closest branch of the Bank of Canada;
· If no notice is filed, then the s. 427 security interest is of no effect.
· A s. 427 Bank Act security interest applies to all of the designated assets of the debtor wherever situated in Canada.
· This is in contrast to a registered security interest under a provincial Personal Property Security Act, which is restricted to the assets in that province.
PERSONAL PROPERTY SECURITY SYSTEM
· The Essential Question
· If I lend you money and take a security interest in your car as collateral for your repayment of the debt, how can I assure myself that you have not already granted a security interest in your car to someone else?
· The various types of security interests focus on providing the lender an interest in some portion, or all, of the debtor’s property to secure payment.
· To be effective, they all require a system of registration, i.e., official notification to the world that the creditor’s interest in the debtor’s property has been secured.
· Personal Property Security Act (PPSA)
· Provincial statutes provide for registering a security interest in personal property and for searching for any registration of security interests in personal property.
· Registration provides official notice to third parties of the existence of the security interest and establishes the priority of security in the same collateral.
· With certain prescribed exceptions, the first to register has the priority claim to the item.
· Each provincial registry system is restricted to the assets located in that province.
· Scope of Application
· Most provincial systems apply to all agreements between debtors and creditors that create a security interest in personal property
· They include conditional sales, assignments of accounts receivable, general security agreements, certain leases, etc.
· The PPSA applies to any lease of personal property with a term of more than one year. 
· Exclusions from the PPSA
· “Right of Distress” under a commercial lease for non-payment of rent. A landlord may seize and sell property of the tenant on the premises to satisfy the debt;
·  “Deemed Trusts” some assets of business deemed in favour of government & cannot be used for business (e.g., tax deductions from employee wages deemed to be held by the employer in trust for the government);
· Liens for those who provide repair or storage services. The person in possession can retain the item until payment is made. (E.g., the auto repair shop has the right to retain your car until you pay the repair bill).
· Bank S. 427 Security Interest
· In Ontario, banks have the option to register their interest under the PPSA, but it is not required.
· They may choose to register only under the special system set up under the Bank Act.
· Registration of a s. 427 interest under the Bank Act probably has priority over a PPSA-registered interest in the same asset.
· Protecting PPSA Security Interests 
· Registered interest in a specific item is effective against claims of other parties provided the interest meets the requirements for “attachment” and “perfection.”
· Attachment: allows a security interest to be enforced against 3rd parties 
· A written security agreement is signed by the debtor describing the collateral or the secured party who has possession of the collateral;
· The secured party provides value or consideration to the debtor for the security interest;
· The debtor has rights in the collateral.
· Perfection
· Perfection of the security interest arises when it is registered under the PPSA or the debtor takes possession of the collateral;
· The secured party registers the security interest by filing a financing statement with the registrar of the PPSA. The statement identifies the parties, the collateral, and the date and time of registration;
· Once registered, the secured party’s interest in the collateral has priority over all subsequently registered interests in the same collateral; >>he who registers first takes priority, hence why it’s important to know date/time of registration 
· Registration provides official notice to all other creditors of the debtor’s security interest in the collateral.
· Failure to search the registry system to determine if there is a prior registered interest is no excuse.
· Priorities under the PPSA
· Unperfected security interest is subordinate to:
· Perfected security interest;
· Any other unperfected interest that “attached” earlier;
· Any lien;
· Any creditor who has obtained judgment against the debtor and seized the collateral; or
· A trustee in bankruptcy.
· Purchase Money Security Interests (PMSI)
· This is a special priority rule for a supplier of goods where the supplier takes a security interest in the goods to secure payment of some or all of its price;
· The supplier of the goods can secure payment of the purchase price in priority to all other existing security interests in the same goods;
· PMSI can also be acquired by a lender of funds to a debtor where funds were lent to purchase a particular asset, the asset was in fact purchased, and the asset was used as collateral for the loan;
· To obtain a PMSI, a security interest must be registered within 15 days of the debtor obtaining possession of the collateral;
· If you want to buy a car from a car dealer, but you already given the bank security interest in all your property, the car dealer can get a PMSI if they register their financing statement to perfect the security interest within 15 days of when u get possession of the car
· If the collateral is inventory, the security interest must be registered before the debtor takes possession of the inventory, and notice must be given to any other party(s) with a registered security interest in the inventory.
· Clark Equipment of Canada Ltd. v. Bank of Montreal, Case Brief 23.1, p. 597
· Clark Equipment’s registered interest (PMSI) in the inventory it sold to Maneco Equipment Ltd. had priority over the bank’s previously registered security interest in all property of Maneco (current and after-acquired) because:
· The collateral was inventory;
· It was registered before the debtor took possession; and
· Clark provided notice to the bank of its PMSI claim.
· Enforcement
· Upon default by a debtor, a secured party can take possession of collateral.
· Default under a security agreement may arise from a number of events.
· The secured party cannot take possession by force. It must give reasonable notice, if the debtor resists, then obtain a court order.
· Disposition of Collateral
· A secured party will typically want to sell the collateral and apply the proceeds to the outstanding debt.
· It must sell the collateral for a commercially reasonable price;
· The secured party is permitted to recover only its debt plus expenses incurred to enforce its rights;
· The secured party must pay any excess amount to the debtor. If there are other secured parties, any excess funds may have to be distributed to them in accordance with their priority rights under the PPSA;
· If the proceeds do not satisfy the amount owing to the secured party, the debtor remains liable for the deficiency.
· Retention of Collateral by a Secured Creditor: if creditor decides to keep collateral, they would have to give up any claim they have against buyer 
· It fully satisfies the debt;
· The secured creditor must give reasonable notice to the debtor and other secured parties;
· It is conditional on no objection from other interested parties;
· If there is an objection, then the collateral must be sold.
· Redemption of Collateral by a Debtor: debtor may recover collateral back from secured creditor who has seized it if:
· The debtor must satisfy all secured obligations in regard to the collateral;
· The debtor must pay the secured party’s reasonable expenses incurred in enforcing its security interest.
GUARANTEES
· A guarantee is a promise by a third party (guarantor) to a creditor to satisfy a debtor’s obligation.
· The guarantor may be relieved of this obligation where:
· The debt obligation is modified prejudicially by the creditor and debtor without the consent of the guarantor (e.g., they increase the size of the loan or the interest rate);
· The creditor breaches the terms of the debt contract to the guarantor’s prejudice;
· The creditor reduces the value of any secured collateral of the debtor;
· The creditor breaches the guarantee agreement with the guarantor (e.g., does not comply with a prescribed notice period).
-Any changes in the transaction that the guarantor is unaware about, that means that the guarantee agreement is unenforceable
· Defences to Enforcement of Guarantees
· The guarantor has all defences available to the debtor. E.g.:
· The creditor failed to lend all of the agreed funds to the debtor;
· The guarantor misunderstood the nature or terms of the guarantee;
· The guarantee was not in writing.
· The guarantor is entitled to reimbursement from the debtor.





























Chapter 24: Bankruptcy and Insolvency

· Bankrupt: a person that has assigned themselves into bankruptcy or against whom a bankruptcy order has been made
· To enter bankruptcy, a person/business must have debts that exceed their assets & be unable meet these debts as they become due >INSOLVENT 
· Insolvent: a person who is not bankrupt & whose debts exceed their assets under bankruptcy act amount to $1000 
· Unable to meet his obligations as they become due, has ceased paying his current obligations, the aggregate of whose property is not sufficient, or if disposed of at a fairly conducted sale under legal process, would not be sufficient to pay of all his obligations, due and accruing due.
· Bankrupt is a legal status, insolvent is a financial status.
· Liquidation: the sale of a bankrupt’s assets with the proceeds distributed to creditors
· Discharge: the release of a debtor from its status as a bankrupt
· Winding Up: the termination of the commercial activities of a business so that it stops to operate
· Proposal: a contractual arrangement b/w a debtor & its creditors for rearrangement of its debts outside of bankruptcy

BANKRUPTCY REGULATION

· Bankruptcy is federally regulated (Bankruptcy and Insolvency Act): 
· To provide for certainty in the credit system;
· To ensure equitable distribution of a bankrupt’s assets;
· To identify those debts that may not be discharged (student loans, family support payments) BANKS LOANS DISCHARGED, debt is settled through bankruptcy process, so Jow owes nothing to bank
· To punish unacceptable debtor behaviour (fraudulent conveyances); if debtor sees that they will be bankrupt, they cannot transfer some of their assets to another account, considered fraud
· To provide for rehabilitation of the bankrupt, discharging prior debts 
· Certain commercial activities are not covered by the BIA:
· Banks, insurance companies, trust companies, railways have their own statutory business failure regulatory regimes;
· Farmers, fishermen, etc., cannot be placed into bankruptcy.
· Other Debtor-related Statutes
· Federal Companies’ Creditors Arrangement Act: a debtor may seek a stay of creditor claims pending acceptance of a reorganization plan.
· Winding-Up and Restructuring Act: provides for winding up of banks, insurance companies, etc.
· Various Provincial Creditor-Debtor Statutes: the BIA prevails in the event of conflict.

BANKRUPTCY AND INSOLVENCY

· Bankruptcy
· It must have committed an “act of bankruptcy.” The BIA describes 10, although the usual act of bankruptcy is failing to meet financial obligations as they become due;
· Assignment into Bankruptcy (Voluntarily)
· The insolvent debtor initiates it;
· The debtor provides a detailed list of debts & creditors;
· The debtor transfers all assets to a trustee;
· The trustee meets with creditors to advise the plan for liquidation of the bankrupt’s assets & distribution to the creditors.
· Petition into Bankruptcy (Involuntarily) 
· A creditor initiates an application to the bankruptcy court for a receiving order;
· The receiving order requires the debtor to release all of its assets to the court-appointed trustee;
· The trustee takes control of the assets and notifies the creditors;
· The trustee prepares a detailed statement of account for the liquidation and distribution of the bankrupt’s assets.

CREDITORS: Classes
· Secured: general security agreement (exempt creditors) 
· May claim interest in a specific asset of the debtor, can sell it and use the proceeds against the loan. In the event of default, it can realize its interest from the secured asset. If it cannot realize all of the outstanding debt from the asset, it can claim the balance as an unsecured creditor.
· Preferred
·  Granted preferred status above unsecured creditors by law (employees for unpaid wages, government for unpaid taxes).
· Unsecured
·  All other creditors, typically general suppliers of goods and services to the debtor.
· Creditor Equality
· Bankruptcy triggers a stay in any proceedings to collect a debt by unsecured or preferred creditors. This includes all current and planned proceedings >so your lawsuit would stop & no one else can issue a lawsuit 
· All creditors in the same class recover on a pro rata basis. 
· Proof of Claim 
· The obligation resides with the creditor to prove its claim to the satisfaction of the trustee.

PROHIBITED PRE-BANKRUPTCY TRANSACTIONS
· Any transfer of a debtor’s assets at “undervalue” within one year prior to bankruptcy may be voided by the court if: (i) the debtor was insolvent at the time, or made so by the transfer, and (ii) the debtor intended to defraud a creditor.
· If a debtor and another party are not at arms-length, any transaction between them at “undervalue” may be voided if it occurs within five years prior to bankruptcy and (i) and (ii) are met.
· If a debtor and another party are not at arms-length, any transaction at “undervalue” may be voided if within one year prior to bankruptcy. (^void transfer at undervalue) 
· Any transfer of a debtor’s assets to a creditor within three months of bankruptcy is void if intended to prefer that creditor over other creditors (void preference).
· If a debtor and another party are not at arms-length, any transfer of the debtor’s assets to a creditor within one year of bankruptcy is void if the effect is to give preference over other creditors (void preference).

OFFICIALS
· Superintendent of Bankruptcy (chief administrative official)
· Inspects and investigates bankrupt estates, regulates and examines the work of trustees in bankruptcy, and intervenes in bankruptcy proceedings.
· Official Receivers
· Represent the Superintendent of Bankruptcy in each province.
· Trustee in Bankruptcy
· Is licensed by the Superintendent of Bankruptcy;
· Receives the debtor’s assets and deals with them in the interests of the creditors.
· Settles creditors’ claims, prepares necessary documentation, liquidates assets, distributes proceeds to the creditors.
· Bankruptcy Court
· There is no formal, distinct bankruptcy court.
· The court hears appeals from decisions of the registrar, disputed petitions into bankruptcy, proposals, applications for discharge from bankruptcy, and certain disputes concerning creditor preferences and priorities.
· Registrar in Bankruptcy
· Has certain judicial powers: hears unopposed petitions and proposals, grants discharges, makes interim orders, etc.
· Inspectors 
· Are appointed by creditors (max. of five inspectors) to supervise the trustee in managing the bankrupt’s estate.

BANKRUPTCY PROCESS
· Assignment 
· Petition
· An undisputed petition is heard by the registrar, who may grant a receiving order if satisfied that the requirements are met;
· Disputed petitions are heard by a bankruptcy judge;
· The most frequent issues before a judge are whether or not there has been an act of bankruptcy and/or whether or not the alleged debts are valid.
· Bankruptcy Order
· The bankruptcy order issued by the registrar or bankruptcy judge permits the trustee to take control of the bankrupt’s assets.
· Exempt Property
· In a personal bankruptcy, certain assets are exempt from seizure by the trustee (clothing, tools of the trade, etc.).
· Undischarged Debt
· Most debts of bankrupts are forgiven when the bankrupt is discharged from the bankruptcy.
· Certain debts cannot be forgiven, e.g.:  spousal/child support, fines, student loans

DIRECTORS LIABILITY
· There are exceptions to the general rule that directors are not personally liable for the debts of a company in bankruptcy.
· Liability for any personal guarantee given by a director for a company’s debts;
· Statute-imposed personal liability, notably:
· Up to six months of employee wages;
· Up to 12 months of employee vacation pay.
· Corporations indemnify directors for such liability support with insurance (Directors and Officers Liability Insurance).
· To claim the indemnification or insurance, the directors must have discharged their duties “honestly and in good faith.”

PROPOSALS
· A proposal is an alternative to a bankruptcy.
· It is a court-approved contract between the debtor and creditors to address the debtor’s financial affairs.
· Advantage is that it permits the business to continue, typically promises creditors a better financial result than under bankruptcy, avoids a less favourable outcome, avoids the expense of bankruptcy. 
· Typical elements of a proposal:
· Higher interest on the outstanding debt;
· Restructuring of operations to enhance the prospect of survival;
· Creditor scrutiny (inspection) of the debtor’s business operations.
· Types of Proposals
· Composition
· Creditors agree to accept less than the entire amount owing as satisfaction of the debt.
· Additional Time
· The debtor is granted an extension of time to pay the debt.
· Arrangement
· The debtor’s assets are controlled by a trustee for the benefit of creditors.
· Liquidation
· The debtor agrees to liquidate its assets and distribute the proceeds to its creditors.
· Share Exchange
· The debtor agrees to swap shares in the company for cancellation of the debt (debt-equity swap).
· Formalities
· Creditors are divided into classes, typically the same as for a bankruptcy;
· Secured creditors are not required to be dealt with as part of the proposal. They can be addressed separately;
· The ranking of creditors must be respected;
· For approval, the proposal must receive the support of at least half of the creditors of each class who hold at least 2/3 of the value of the debtor’s assets in that class;
· Once approved by the creditors, it must then be approved by the court;
· If the proposal is not accepted, the debtor automatically is deemed to be bankrupt.

OTHER FINANCIAL DISTRESS STATUTES
· Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
· The provisions of this Act are available to corporations that have issued debentures (promissory notes, corporate bonds) in a series;
· These typically are not secured against the assets of the corporation.
· The Act stays actions by all creditors, including secured creditors;
· Where the debt exceeds $5 million, a corporation can apply to the court for protection under the Act while developing a reorganization plan.
· Winding-up and Restructuring Act, R.S.C. 1985, c. W-11
· This Act applies to banks, insurance companies, federally incorporated companies and some provincial insolvent companies;
· It is mandatory for banks and insurance companies; It is rarely used.

Chapter 14: Negotiable Instruments

· Negotiable instrument: a species of contract that permits consumer and commercial transactions to proceed without having to provide immediate payment in cash.
· E.g., cheques, promissory notes, bills of exchange

NEGOTIABLE INSTRUMENT: UNIQUE FORM OF CONTRACT
· Negotiable Instrument
· Conceptually somewhere between a contract and money
· Like a Contract 
· An obligation by one party to another party to pay money

· Not Like a Contract
1. Consideration 
· Usual rule: Consideration (i.e., a promise to pay) cannot be provided more than once for the same transaction;
· However, the promise to honour a cheque, promissory note or bill of exchange is the same consideration given for the transaction for which the cheque, promissory note or bill of exchange was issued.
· Ex: Rory agrees to purchase a car from Joan for $20,000.
· They sign a contract for the purchase of the car (sale of the contract)(1), and Rory issues a cheque (2) to Joan for $20,000.
· The consideration provided by Rory in the contract is the promise to pay Joan $20,000 and is the same consideration contained in Rory’s cheque issued to Joan.
· If the cheque is not honoured by the bank, Joan can sue Rory for payment on either transaction.

2. Privity of Contract: A contract typically binds only those who are parties to it. A contract cannot be enforced against “strangers” to it.
· However, the recipient of a cheque, promissory note or bill of exchange can transfer the negotiable instrument to another party (stranger), who can enforce payment.
3. Assignment (Negotiation): A contractual right transferred to another party is typically subject to any “equities” between the original parties; e.g., any bona fide legal defence against payment that the payer may have against the original payee is transferred to the new payee.
· This is not necessarily the case in the assignment of a negotiable instrument. 
· The new payee may be entitled to enforce payment, notwithstanding that the payer had a legitimate defence against honouring the original cheque, promissory note or bill of exchange issued to the original payee.
· Mary purchases a car from Robin’s auto dealership for $10,000 and provides a cheque in that amount. 
· Before the cheque is deposited by the dealership, Mary notices certain problems with the car requiring repair in the amount of $5,000. 
· Mary could put a stop payment on the cheque and substitute another for $5,000 prior to the assignment of prom. note to supplier 
· However, if the dealership has assigned the cheque to one of its suppliers in satisfaction of a debt, the supplier could legally insist that Mary honour the $10,000 payment (assignment). 

BILLS OF EXCHANGE ACT: applies only to cheques, bills of exchange and promissory notes.
· The Bills of Exchange Act is a federal statute that prescribes the rules for the issuance, transfer and enforcement of negotiable instruments.
· The Act is important for certainty in establishing the value and enforcement of a negotiable instrument.
· There are five statutory requirements for negotiable instruments to facilitate their assignment or transfer to other parties.
1. Written, Signed (ALL NEGOTIABLE INSTRU. not verbal): Facilitates passing negotiable instrument on to other parties.
2. Parties Identified: Identifies who is to make the payment to whom.
3. Prescribed Amount: States the actual amount (e.g., the principle owing plus the prescribed interest rate).
4. Time of Payment: cheque must be payable on demand otherwise stated so
5. Unconditional Obligation: No preconditions to payment 

TYPES OF NEGOTIABLE INSTRUMENTS
1. Cheque: a person (the drawer who issues cheque) orders a bank (the drawee) to pay a specific amount to a designated party (the payee who receives cheque) by debiting. 
· Privity of Contract 
· There is no privity of contract between the bank (drawee) and the recipient of the cheque (payee). The bank is obliged to honour the cheque, however, under its contractual relationship with the provider of the cheque (drawer).
· If the bank refuses to honour the cheque, the payee has no legal right to sue the bank, because there is no privity of contract between them. 
· The payee’s legal action is against the drawer of the cheque, either on the cheque itself or on the transaction that resulted in the issuance of the cheque. 
· Cheque Types
· Post-dated: dated in the future.
· The payee cannot receive payment until the prescribed future date.
· Stale-dated: dated too far in the past (usually six months or more).
· The bank refuses payment.
· Overdrawn: there are insufficient funds in the drawer’s account to honour the cheque.
· The bank may refuse to honour the cheque.
· Countermanded: often referred to as a “stop payment.”
· The drawer instructs the bank to refuse payment on the cheque it has issued.
· The bank must accede to the drawer’s instructions.
· Certified: the drawee (bank) promises to honour the cheque when called upon to do so by the payee.
· The drawee typically transfers the amount from the drawer’s account to a suspense account.
· A cheque can be certified by either the drawer or the payee (charge of getting it certified)
· Certification avoids any possibility of a stop payment, non-payment for insufficient funds, etc.
· This is one instance in which the payee can sue the bank for refusing to honour a cheque. By certification, the bank has effectively promised the payee that it will not refuse to honour the cheque.

2. Bill of Exchange: instruction to a party to pay a specific amount to another party
· Similar to a cheque except:
· A bill of exchange may be drawn on anyone, including a bank. A cheque must be drawn on a bank. 
· A bill of exchange may be payable on demand (demand draft), payable three days after presentation for payment (sight draft), or payable at some other future date (time draft). A cheque is payable on demand.

3. Promissory Note: an arrangement between two parties (not three as with a cheque and bill of exchange);
· One party makes a promise in writing to another party to pay a prescribed sum of money;
· The party creating the promissory note: “maker.” The recipient of the promise to pay: “payee.”
· It may be a lump sum payment or, more often, payments in instalments.
· It is typically used as a means of extending credit (payment of principal plus interest)
· Acceleration Clause: in the event of a default in any payment, the entire amount becomes immediately due and payable

TRANSFERANCE OF A NEGOTIABLE INSTRUMENT 
· A notable feature of a negotiable instrument is its ability to be transferred from the original recipient to another party.
· The methods of transference depend on the nature or form of the negotiable instrument.
· Is it payable to “bearer” or payable to “order”? 
· Payable to Bearer
· It is payable to whomever holds the instrument. (“to Rita as bearer” or “to bearer”)
· It can be passed on to a third party, i.e., “negotiated,” by a simple transfer of possession. No endorsement is required.
· Payable to Order  
· It is payable to the party named in the instrument as entitled to payment. (“to Rita Perez”) 
· It can be passed on to a third party, only with endorsement (signing it) by the party named in the instrument as the recipient and by delivery to the third party.
· “Endorsement” refers to the named recipient signing his or her name on the back of the instrument. By signing it, note turned from order to bearer form.

· Liability for Payment 
· Primary liability resides with the maker of the negotiable instrument.
· Secondary Liability
· If the maker of the note does not pay, liability resides with a subsequent unqualified endorser of the note, provided he or she has received a “notice of dishonour.”  Ex: Marnie would be liable to Roberta for the value of the note if Owen did not pay the note when presented to him by Roberta, and Roberta then made a demand for payment by Marnie, declaring Owen had failed to pay, even if Marnie had no direct contract with Roberta
· Endorses can sue each other as well, payee must look at earlier party for payment! 
· Notice of Dishonour
· This is a statement/declaration that the maker of the note failed to pay & payment is required from the endorser.
· A notice of dishonour is not required if the endorser cannot be reached after reasonable efforts to do so, or if the endorser waived the requirement for a notice of dishonour. IS HE/SHE LIABLE TO PAY
· The holder of a negotiable instrument who transfers it to another in bearer form (if he/she receives in bearer form) would not have any liability to pay the note if the original maker of the note fails to do so.
· Summary
· If the maker of a promissory note does not pay when payment is due, the holder of the note should immediately give a notice of dishonour to everyone in the transference chain to preserve the right to claim payment against one or more of them.

TRANSFERABILITY: TYPES OF ENDORSEMENTS
· General Endorsement
· The recipient of negotiable instrument endorses it with his/her signature. (ex: it is endorsed “Marnie Stafford” in transfer to Roberta Thomas.)
· The endorser has secondary liability to the subsequent holder of the note.
· Special Endorsement
· The recipient of negotiable instrument endorses the instrument with his/her signature and stipulates who is entitled to receive payment. (ex: the note is endorsed “Marnie Stafford, pay to Roberta Thomas” in transfer to Roberta.)
· This places the instrument in order form (only Roberta can receive payment).
· The endorser has secondary liability to the holder of the note.
· Qualified Endorsement
· The recipient of negotiable instrument endorses the instrument with his/her signature, stipulates who is entitled to receive payment, and declares that the endorsement was without recourse. (In our example, it is endorsed “Marnie Stafford, pay to Roberta Thomas without recourse” (Marnie is not liable if these words added in transfer to Roberta.) 
· This places the instrument in order form (only Roberta can receive payment).
· The endorser has no liability to the holder of the note.
· Restrictive Endorsement
· The recipient of negotiable instrument endorses instrument with the stipulation that only he or she is entitled to payment; i.e., it cannot again be transferred. (Ex: Roberta Thomas, upon receipt of the note from Marnie Stafford, adds the words “for deposit only.”)
· Further transfer/negotiation of the note is prohibited.
· Identifying Endorsement
· The recipient of the negotiable instrument is reluctant to purchase it without confirmation as to the identity of the selling party. (ex: Marnie Stafford receives confirmation from a third party, Richard Green, that Owen Moore, the originator of the promissory note, is who he claims to be.)
· The identifying endorsement on the note reads: “Richard Green – Owen Moore hereby identified.”
· Richard Green may be liable for payment of the note if the person who sold the note to Marnie Stafford was not Owen Moore and the note is not paid.
· Accommodation Endorsement
· This is essentially a third-party guarantee of the payment of the note. (ex: Richard Green endorses the note as guarantor for Owen Moore.)
· Richard Green would be liable to pay the note if Owen Moore was unable or refused to do so.
· Conditional Endorsement
· A negotiable instrument is transferred subject to a prior condition being satisfied before payment can be enforced. (ex: in transfer of promissory note from Marnie Stafford to Roberta, Marnie endorses the note, “Marnie Stafford, pay to Roberta Thomas provided she completes the landscaping project for me on time.”) Marnie (endorser) liable for Owen (holder). 
· Roberta’s right to demand payment depends on her completing the landscaping.

DEFENCES TO PAYMENT
· Relevant Parties
· Immediate Parties: Parties who deal directly with each other in the transaction. In our example:
· Owen – Marnie
· Marnie – Roberta
· Roberta – John
· Holder: The party currently in possession of a negotiable instrument. In our example: John
· Holder in Due Course (Only real defences available to them because there is nothing really wrong): The party who acquires the negotiable instrument under certain conditions: The instrument is:
· Supported by value (consideration). At some point consideration for the negotiable instrument must have been provided;
· Complete and regular on its face. There is no obvious defect or deficiency in the negotiable instrument;
· Without notice of dishonour. The holder must not have notice of any previous refusal to honour the negotiable instrument;
· In good faith and without notice of defect. The holder is not aware of any substantive problem with the negotiable instrument (e.g., forged signature);
· Before overdue. The holder must have obtained the negotiable instrument before payment was overdue.

Three Available Defences:
· Personal Defences
· Available only to the immediate parties
· Our ex: Owen Moore could set off against the $20,000 cheque either any debt that Marnie Stafford owed to him, or the cost of any successful claim for unforeseen repairs to the car purchased from Marnie.
· Defect in Title Defences
· Available to immediate parties and holders of a negotiable instrument. The defect arises from the improper transfer of a negotiable instrument. E.g.:
· Fraud or duress;
· Illegal consideration (e.g., illegal drugs);
· Drunkenness or insanity;
· Absence of delivery;
· Lack of authority;
· Discharge or renunciation.
· Real Defences
· Available to immediate parties, holders, and holders in due course of a negotiable instrument. The negotiable instrument is fundamentally flawed by:
· Minority. The maker of the negotiable instrument was not of legal age;
· Material Alteration. The negotiable instrument was materially altered, without appropriate authorization, after initially made and delivered;
· Forgery. The person who commits the forgery bears the loss. If the forger cannot satisfy the liability, the consequential liability generally falls on the first person who endorsed the forged instrument.


Chapter 15: Real Property: Interest and Leases

· Real property: land and attachments to land (fixtures). From reasonable depth to reasonable height

INTERESTS IN LAND
· Refers to the rights that a person can enforce in regard to a particular piece of land.
· The highest or most significant interests in land are referred to as “estates in land.”
1. FEE SIMPLE: highest level or form of real property entitlement or bundle of interests.
· It is what we typically consider to be complete ownership (possession indefinite) 
· E.g., the purchase of a home, including the associated property, without a mortgage or any other charge or lien
· You can possess it, sell it, lease it or give it away at any time, for any consideration, or you have to transfer it as part of their estate on death. 
· Limitations: 
· A party cannot use the land in a manner that creates a nuisance or special and unusual danger, or otherwise breaches the rights of neighbours. ONLY for residential use!
· Government Regulation
· Land use restrictions
· Environmental restrictions and requirements
· Expropriation
· Governments have the inherent right to expropriate (take away) land for public purposes.
2. LIFE ESTATE: right of exclusive possession of real property for the duration of a person’s life.
· It is a lesser form of entitlement to real property than fee simple (it contains fewer rights);
· It is usually in effect during the life of the holder of the life estate;
· It automatically terminates with death, and possession automatically reverts to the person who holds the property in fee simple or its estate or remainder. 
· The holder of a life estate is liable for any waste to the property (any acts that significantly impair the value of the property).
· Granting of a life estate interest frequently is useful for family estate purposes.
· Ex: a father in his will passes on ownership (fee simple) in the family home to his daughter, with a life interest for the possession and use of the home granted to his wife.
3. LEASEHOLD ESTATE: right of exclusive possession of real property for a prescribed period of time.
· The period must be established at the beginning.

FORMS OF OWNERSHIP
1. Individual Ownership: owner is a single person (it includes a legal “person” such as a corporation);
· The person exclusively owns the prescribed real property; the person can deal with real property as he/she sees fit.

2. Shared Ownership: two or more parties own a single piece of real property;
· Each of them has an undivided interest in the entire property.
· Types of Shared Ownership
· Joint tenancy (joint ownership)
· The interests of the parties are identical; revenues divide 
· The interest of each party automatically transfers to other party on death, it does not become part of their estate (right of survivorship);
· Each party cannot independently transfer its interest to someone else. (in most cases, spouses and partners purchase homes as joint tenants.)
· Tenancy-in-common (co-ownership): best alternative in a strictly arms-length business arrangement 
· The parties need not have identical interests in the real property; unequal division (40% your partners, 60% yours)
· Each party can dispose of its interest in the real property as it wishes to the beneficiary as part of their estate (no right of survivorship).
· Brings in problems if your relationship broke and someone brought in a partner you did not approve
3. Condominiums
· A combination of individual and shared ownership
· The unique nature of this type of ownership structure is reflected in a distinct Condominium Act;
· People share ownership of some parts of a building (common areas) and individually own other parts of the building (respective individual units);
· Condominiums are managed by a condominium corporation, in which each party has a vote and must pay its share of the expenses (condominium fees).

NON-POSSESSORY INTERESTS
· Non-possessory interests in real property do not include its possession.
· Easements
· The right to use a neighbour’s land (the parties must be neighbours);
· The parties must show that there is a dominant tenement (enjoys benefit) (the benefitting property) and a servient tenement (the accommodating property);
· The easement “runs with the land”; i.e., it remains in effect with any change in possession or ownership.
· Types of Easements
· Express.  There is a agreement between neighbouring parties.
· Implied.  (E.g., to reach my cottage, I must drive across a corner of your neighbouring property.)
· Prescription.  This arises from long-term access to the neighbour’s property for a purpose, without the neighbour’s objection or express permission.
· Statutory.  Statutory or regulatory rights are granted to public bodies to access a person’s property for a community purpose (meter readers) 
· Restrictive Covenants
· Agreements by parties in possession of property to use the property in a certain way; servient tenement bears burden
· Enforcement of restrictive covenants on subsequent owners or parties in possession of the property depends on determining whether or not the restrictive covenant runs with the land.
· Never allows me to use your land, it merely limits how I can use my own 
· Mineral Lease (not really important)
· This is the right to extract and retain minerals;
· It is generally acquired from the government; i.e., the owner of the property in fee simple does not own the minerals underneath.
· Profit à Prendre: this is the right to extract something of value from the land.
· It applies to natural things such as trees, as well as minerals.

LEASES
· Lease or Tenancy: the possessory interest in real property created by a contract (lease agreement);
· The lease must be in writing, unless it is for a term of three years or less;
· The parties are the landlord (providing possession) and the tenant (acquiring possession);
· The duration or term of the lease must be definite.
· Fixed-term.  The parties know at the outset when the lease will terminate.
· Periodic Tenancy.  There is a fixed term plus automatic renewal unless either party gives notice of termination at the end of the period.
· Tenancy at Will.  There is no prescribed period and either party can terminate at any time.
· Tenancy at Sufferance
· The tenant remains in possession of the property after the term of the lease, without the landlord’s permission;
· ^In that case the landlord can take steps to have the person removed;
· Although strictly speaking no lease is in place, the occupier is required to pay compensation for the occupation of the property.

LEASE ASSIGNMENTS: as a tenant if you don’t want the lease anymore, you can assign a new tenant to your landlord
· As a form of contract, a lease generally can be assigned to another party.
· Assignment means the third party (assignee) “steps into the shoes” of the party assigning the lease (assignor). They are now you. 
· The assignment must cover the entire term. It cannot be greater or less than the lease term;
· It cannot change the amount charged in the lease;
· It must cover the entire the leased property, not just a portion.
· Either the landlord or tenant may assign its interest in the lease, unless the lease restricts or forbids the right to do so. Most commercial leases provide:
· The landlord may assign its interest to a third party provided the rights of the tenant under the lease are not affected;
· The tenant may assign its interest to a third party provided that the landlord approves the assignment and the tenant remains ultimately liable for the obligations under the lease.
SUBLEASE
· A tenant grants a lease (sublease) to a third party.
· The third party does not “step into the shoes” of the tenant;
· The tenant can sublet all or a portion of the leased premises;
· The sublease charge may be more or less than what the tenant pays under the lease;
· The sublease does not have to cover the entire term of the lease;
· The lease agreement between the landlord and tenant remains in effect, and the tenant is fully liable to the landlord.
· A commercial lease will typically not permit a tenant to sublet any or all of its leased premises without the approval of the landlord.

COMMERCIAL LEASE
· The lease of premises for a business purpose
· The essential terms are those found in most commercial contracts, notably:
· Rent payable by tenant
· The obligation to pay the rent is typically “non recourse”; i.e., the tenant must pay, notwithstanding that the landlord may not be meeting a lease obligation.
· Term
· Quiet Possession
· The landlord cannot interfere with the tenant’s possession of the premises.
· Repair and Maintenance
· Extensive language describes who is responsible for what type of maintenance and repair.
· Operating Expenses
· Extensive language describes who is responsible for heat, hydro, air conditioning, zupkeep of the washrooms.
· Insurance
· Each party typically will commit to having liability insurance for the premises.
· Remedies: 
· Usual contractual remedies:
· Damages for any loss incurred from a breach of the lease by either party;
· Injunctions;
· Termination of the lease. 
· Other remedies unique to commercial leases:
· Eviction of the tenant for serious or continuing breach (e.g., non-payment of rent);
· Seizure by the landlord of the tenant’s property (taking tenant’s belongings) on the premises (distress).



Prohibited pre-bankruptcy (undervalue transfer) 
1. Can the trustee in bankruptcy successfully seek a return of the hardware kits? 
Case of void transfer at undervalue 
At the time of the transfer of the hardware kits was Tony’s business (i) insolvent, and (ii) did he intend to defraud creditors? 
2. What about the television that Tony gave to his wife on her birthday the year before?
Gift to the wife is undervalued! The transfer of the TV may qualify as a prohibited pre-bankruptcy transaction if the TV was an asset of the bankrupt company.


1. May Dina have a possible right to reduce her promissory note payments accordingly?
· Prior to the assignment of the promissory note to TD Bank, Dina may have had a legal right to reduce her payments under the promissory note.

2. Assuming Muskoka Watercraft Inc. has assigned the promissory note to the Bank of Vancouver in settlement of a debt to the bank; do you foresee any impact on Dina’s right to reduce the payments on the promissory note?	
· The assignment of the promissory note to TD Bank has reduced, if not eliminated, any legal right Dina may have had to reduce her payments. The bank has the right to insist on full payment.



Promissory note: It is an independent, separate, legal arrangement between two parties; he is liable to pay the amount due
Probably not enforceable, as Gilles was a minor when he executed the promissory note (real defences) 
If he were not a minor, the promissory note would be enforceable. Eva provided consideration (the snowboard) for the promissory note.

Bill of exchange requirements 
No, it will not be able to compel payment from the bank, as there are a number of problems with the cheque:
· A cheque must be for a prescribed amount. This one says either $1,500 or $2,000;
· A cheque must be payable on demand. This one is payable six months later;
· A cheque must contain an unqualified obligation. This one does not. The cheque must contain unconditional obligation/commitment from the maker of the cheque to pay you a certain amount of sum payment. 

Identifying endorsement 
Who is liable for payment of the cheque?
Roger may be (only under circumstances) liable for payment of the cheque if the maker of the cheque was not Owen and payment is not made. Owen is liable first. Marine is not liable because she endorsed the cheque without recourse 


1. What is Benjamin’s status?
Benjamin is a holder in due course.
· The cheque is complete and regular on its face.
· Benjamin has no notice of the cheque being dishonoured.
2. Does Benjamin have a sustainable claim for payment of the cheque against either or both Kate and Sam?
Claim against Sam because Sam has secondary liability. 
The defences available to Sam and Kate are “real defences” only. As the only defence available to Kate is a defect in title defence (she did not deliver the cheque to Sam), Kate would have to honour the cheque.
Ben’s argument: Personal defence for Kate because that’s between you and Sam, you still have to pay me because I am a holder in due course. 
3. What if the amount was not filled in by Kate but was subsequently inserted by Sam?
If the insertion by Sam looked suspicious on its face, then it may be argued that Benjamin is only a holder and not a holder in due course because the instrument is not on face, therefore, subject to Kate’s defect in title defence. Now Kate can get the title defence because Sam added the amount so there is lack of authority, and fraud. Sam has committed fraud, you can tell from the face of it.
4. What if the amount was not filled in by Kate but was subsequently inserted by Sam and it was not suspicious? 
If the insertion by Sam was not suspicious, Benjamin would remain a holder in due course; however, Kate not having inserted the amount would be a real defence, and Benjamin’s only sustainable claim would be against Sam. The amount Sam inserted was exactly what was the original amount, he didn’t forger it, Kate also completed it by signing, Sam just filled it. However forgery can be used for Kate as in defence, might not work because “the amount Sam…”<


1. Discuss the rights and liabilities of Douglas, Serena and Rumana.
Joint tenants for a piece of land: they have equal interest undivided in this property 
The matter is complicated, as the lease may be invalid, since it was not in writing and Marcus Inc. occupied the property for five years.
Arguably, even if it were a “tenancy at sufferance,” Serena would have a valid claim for one-half of the revenue from Marcus Inc. if she were still alive. As joint tenants, their interests were equal, so half of $250, 000. 
When Serena dies: As her co-ownership arrangement with Douglas was joint tenancy, her one-half interest in the land transfers automatically to Douglas on her death. It does not become part of her estate and, therefore, Rumana has no claim to the land or one-half of the revenue because she is not a part of the joint tenant. 
2. Would there be any change if Douglas and Serena had been tenants-in-common?
· Serena’s interest in the land can be passed on to her beneficiaries as part of her estate;
· Rumana, as the recipient of Serena’s interest in the land, may have a sustainable claim for some of the revenue received by Douglas from Marcus Inc.
· The outstanding question is, what percentage is Serena’s, and now Rumana’s, interest in the land?

Sublease: Is Frank still liable to Wilson Hum under the lease? 

· Wilson Hum had to approve any assignment of the lease, which he could not unreasonably withhold.
· At the time of the requested assignment there was no reason to believe Janine was an undesirable tenant, and so the court would probably recognize a valid assignment.
· Notwithstanding the assignment, Frank remained liable to Wilson Hum under the lease for the rent and cost of repairs.























Chapter 16: Real Property: Sales and Mortgages 

REGISTRATION 
· Registration of Property Interests
· The registration of property interest establishes the priority of interests or claims against the property;
· The general rule is that the priority of competing claims is determined by the timing of the registration.

REGISTRATION SYSTEMS: Resister ASAP!
· Registry System (traditional & vanishing in Ontario) 
· Purchaser of a property required to review documents registered against property in the local provincial registry office to ensure that they will have “good title” when the purchase is complete;
· To confirm good title, law requires purchaser to review interests registered against a property back only 40 years;
· Purchaser, through a real estate lawyer, bears the risk of determining that there is good title to the property;
· Title insurance is the common protection for mistakes made in searching title;
· Mistakes in this search have been among the greatest source of liability claims against lawyers.
· Land Titles System (current & increasingly dominant registration system)
· Most of Ontario is under a land titles regime and most searches are undertaken electronically (Teranet);
· A search generates a certificate of title guaranteeing the validity of the interests listed;
· The land titles system operates under doctrine of indefeasibility (with very few exceptions, the interests that are included in a certificate of title cannot be defeated):
·  Mirror Principle. The purchaser can rely on certificate when purchasing property bcuz interests valid.
· Curtain Principle. The only valid interests in a property are the ones that are listed in the certificate 
· Insurance Principle. If you suffer a loss as a result of error in the system, there is an insurance fund to compensate victims. 
· Unregistered Interests
· Certain interests in real property are valid without being registered:
· A short-term lease (less than three years) may be enforceable against the purchaser; Advance inspection!
· “Prescription” and “adverse position” are doctrines under which a legal interest in land can be acquired by a long period of use or occupation; Advance inspection!
· Public easements. Public authorities have the right to encroach on private property; Advance inspection!
· Unpaid taxes. Government entitled to seize and sell the property if failure to pay taxes; Search municipal records! 
· Unpaid creditors. Writs of execution or of seizure and sale permit unpaid creditors to seize and sell the property to satisfy the debt. Search of records in local sheriff’s office! 

AGREEMENT OF PURCHASE AND SALE of real property 
· The vendor is the seller; the purchaser is the buyer. The contract must be in writing.
· Conditions Precedent
· These are requirements that must be satisfied for the deal to be completed & enforced.
· E.g., the purchaser stipulates that the vendor must satisfy the unpaid taxes or writs of seizure that were uncovered by his/her lawyer in searching the title.
· If a condition precedent is not satisfied, then the sale can be aborted. (Purchaser could refuse to complete the purchase.) purchaser cannot satisfy it because it does not yet own the land! 
· Its performance is subject to obtaining planning act approval
· Closing
· The purchaser’s lawyer will undertake a final search to ensure clear title;
· Any payment by the purchaser to the vendor will be provided on closing;
· Documentation confirming the passage of title from vendor to purchaser will be exchanged (is it deed under registry system or transfer under land titles system); TRANSACTION COMPLETED!

Remedies for breach of agreement of purchase and sale: 
Damages: For a breach by the vendor, damages for purchaser calculated on value of property it expected to obtain, minus purchase price.
Specific Performance: An order for purchase & sale of property to go forward. Ordered only where damages are found to be an inadequate remedy
Purchaser’s Lien: The purchaser has a lien against the property to secure the refund of any deposit if the transaction is not completed.
Vendor’s Lien: The vendor has a lien against the property to secure payment of any outstanding amount still owed by the purchaser.

WHAT IS A MORTGAGE?
· A purchase of real property is financed by borrowing money from a third party who secures the debt by taking an interest in the purchased real property by means of a mortgage.
· The purchaser of the property (mortgagor) borrows the money and gives a security interest in the property to the lender of the funds (mortgagee).
· The mortgagee may be a third party (a bank) or the vendor of the property (who agrees to the purchase of the property on credit by taking back a mortgage on the property).
· The mortgage may be secured against another property or asset of the purchaser.

MORTGAGES UNDER THE REGISTRY SYSTEM
· The lender of the funds (mortgagee) obtains legal title to the real property, and the purchaser of the property, who receives the funds (mortgagor), obtains an equity of redemption.
·  Equity of redemption means that the mortgagor can require the mortgagee to transfer legal title to the real property by paying off the mortgage even after the due date.

MORTGAGES UNDER LAND TITLES
· The mortgagee obtains a “charge” against the real property for lending the mortgagor the funds.
· Legal title to the real property resides with the mortgagor.
· The mortgagee’s charge is a security interest in the real property, which provides that the title to the property will be transferred to the mortgagee if the loan is not ultimately repaid as required.
· The security interest is removed (discharged) when the mortgage is paid off.
· In either case, the home may be forfeited to the bank if Pierrette defaults under the mortgage.

MULTIPLE MORTGAGES
· Either approach (retention of legal title or obtaining an equitable interest) permits the creation of multiple mortgages on the same real property.
· Provided that the mortgagor (borrower) retains some equity in the real property, it can borrow additional funds by granting a second or additional mortgages against the remaining equity.
· This greater risk is the rationale for the higher interest rate on subsequent mortgages.
· A real property is valued at $1 million.
· 1st mortgage of $500,000 (Mortgagee No. 1) 
· 2nd mortgage of $300,000 (Mortgagee No. 2)
· Both are registered against the property.
· The mortgagor defaults on its payments to Mortgagee No. 1, who forecloses on its mortgage and takes possession of the property.
· As a consequence, Mortgagee No. 2 no longer has any security interest in the property. The only available remedy is to sue the mortgagor (borrower) on its outstanding loan.
· To avoid foreclosure by Mortgagee No. 1, Mortgagee No. 2 could pay out the debt owing by the mortgagor to Mortgagee No. 1.
· Priority of Mortgages
· Priority generally is determined by the time of registration; that which is registered first has priority.
· Disposition (Transfer) of Mortgage Interests 
· By the mortgagee (lender)
· It may assign (sell) to a third party its right to receive payments from the mortgagor;
· The third party must register its interest in the property (register its title to the property under the registry system, or a charge against the property under the land titles system).
· Disposition (Transfer) of Mortgage Interests 
· By the mortgagor (borrower)
· The transfer by the mortgagor of its interest in the property is subject to any charges registered against the property, including the mortgage. MORTGAGOR becomes the vendor & sells to 3rd party!
· If the third party subsequently fails to maintain payments against the mortgage, the mortgagee can claim the amounts owing against the original mortgagor.

MORTGAGE TERMS 
· The mortgagor must pay the outstanding debt, including the prescribed interest. Parties agree to a payment schedule.
· A mortgage usually includes an acceleration clause in case the mortgage is in default on a payment. 
· The entire amount immediately becomes due and payable.
· Even tho the mortgagee wants the repayment, they also want the interest to build up as much as possible over time, but to avoid this, the mortgager may insist upon a prepayment privilege. 
· A mortgage typically includes a right of prepayment of all or a prescribed portion of the outstanding debt, without penalty. (E.g., 15% of the outstanding debt may be paid in a lump sum during any consecutive 12-month period.)
· The mortgagor is liable for payment of any taxes on the property.
· The right of government to seize property for non-payment of taxes may defeat a mortgagee’s registered security interest in the property; so MORTGAGEE wants to ensure that MORTGAGOR is paying its taxes 
· The mortgage terms may include the obligation of the mortgagor to pay funds to the mortgagee to pay the property taxes.
· The mortgagor must maintain appropriate insurance for the property.
· The mortgagee may insist on being named a beneficiary of the insurance.
· The mortgagor is prohibited from committing waste to the property (any change that materially reduces the value of the property)


REMEDIES FOR DEFAULT
· Default by the Mortgagor (Borrower) 
· Sue on the Covenant (refers to the mortgagor’s promise to pay the debt): 
· This is an action by the mortgagee (lender) for the outstanding amount.
· Possession of the Property
· The mortgagee can take possession of the property if the mortgagor is in default of its payments;
· This is not an attractive option because:
· Commercial lenders desire the money, not the property (they want “the money not the mud”);
· The mortgagee acquires responsibility for maintenance & other operational obligations;
· The mortgagor retains its equity of redemption.
· Foreclosure
· Foreclosure extinguishes the mortgagor’s equity of redemption (mortgagor’s right to pay off debt after default).
· It is not an attractive option because:
· It is a lengthy process; have to go to court & get legal authority 
· It gives rise to an adversarial response from the mortgagor & any subsequent mortgagees, as foreclosure also extinguishes their interests;
· Commercial lenders want “the money not the mud.”
· Foreclosure can be an effective negotiating tactic by a mortgagee, not only to mortgagor but any subsequent mortgagees; “If you want to protect your security interests in the property, satisfy my debt!”
· Judicial Sale
· The property is sold pursuant to an order of the court;
· The proceeds are directed first to the debt owing to the first mortgagee, with any left over paid to any subsequent mortgagees in accordance with the priority of their interest;
· If there is a deficiency after the sale, the mortgagee can sue the mortgagor for the remainder.
· Power of Sale
· The property must be sold, according to the power-of-sale provision in the mortgage (under the contract); 
· The mortgagee is responsible for obtaining a reasonable price for the property. If it does not, it can be liable for any shortfall.

Combination of remedies: if mortgagee takes possession, it can either foreclose or sell the home under a power of sale, it can also sue mortgagor on the covenant for any outstanding debt! 

Chapter 17: Personal Property: Bailment and Insurance 

WHAT IS PERSONAL PROPERTY?
· Personal property generally is defined as all property other than real property.
· Real property is immovable, while personal property is movable.
· Real property tends to be permanent, and personal property transitory.
· Personal property can be tangible (touchable) such as goods or chattels, or intangible (the monetary value represented by a cheque).
· Intellectual property (copyright, patents, trademarks, etc.) is an increasingly important type of intangible personal property.

PROPERTY “RIGHTS”
· Having rights in property (real and personal) does not necessarily mean having ownership of, or title to, property.
· There are many rights that a person/party may have in or to property that are less than ownership (a licence to use software).
· Although not ownership, they provide certain privileges that the holder of the right can enforce against the owner.

ACQUIRING PERSONAL PROPERTY RIGHTS
· Personal property rights can be acquired:  
· By a contract or as a gift from another party;
· By action, without the agreement or approval of another party (e.g., possessory rights);
· By the act of creation (e.g., copyright).

LOSING PERSONAL PROPERTY RIGHTS
· Rights can be sold, abandoned or simply disappear. 
· Item of personal property may transition into a fixture: is a part of real property by a degree of permanent attachment.
· Fixture: transformation of personal property to real property. Affixed thing becomes property of landowner.
· Factors for assessing sufficiency of affixation 
· degree of attachment 
· Sitting under its own weight or affixed to ground? (dishwasher examples) 
· purpose of attachment 
· Facilitate use of thing or enhance value of land? (does the dishwasher add value to that app. = fixture)

            BAILMENT
· Bailment: temporary transference of possession of property to another party with expectation of disposing of it or getting it back.
· The bailor is the person transferring the property; the bailee is the person receiving the property.
· A consignment is a prime example of bailment.
· The consignor transfers possession of the goods to a third party (consignee) for the purpose of selling them;
· The consignee effectively is the agent of the consignor.

BAILMENT VS LICENCE
· This distinction is often critical in business risk-management analysis.
·  Intention of the Parties 
· If the parties intend for possession and control of the property to be handed over, then bailment.
· If one party intends to grant permission to another party to do something that it otherwise could not do, then a licence.

BAILMENT
Liability of Bailors
· If as a bailor you receive consideration (payment) for the use of the item provided to the bailee, you have a common law obligation to provide an item fit for its purpose.
· Note that this obligation can be added to, subtracted from, or otherwise modified by an express contract between the bailor and bailee. E.g., a lease or rental arrangement 
· If, as bailor, you are required to pay the bailee to take possession and control of an item, then the bailee is entitled to retain possession (lien) until the payment is made (leaving your car to a garage for repairs) 
· If the payment is not forthcoming, bailee can sell item to obtain payment = right to sale, extra money goes to bailor 

Liability of Bailees
· To return the property in good condition at the end of the arrangement (if it is to be returned).
· If bailor proves the property was lost or damaged while in the possession of the bailee, then burden of proof shifts to bailee 
· Bailee’s standard of care
· Contract, custom, statute 
· Mechanisms for formulation of standard: how much care should be taken? 
· E.g., diamond merchants have a higher standard of care.
· Beneficiary of bailment
· Higher expectation if bailment benefits bailee 
· Gratuity or reward 
· If bailee pays bailor for possession of the goods, then arguably a lower standard of care is required because the bailor also benefits from the transaction.   
· Value and nature of property
· Higher expectation if property is valuable or fragile
· Bailee’s expertise
· Higher expectation if Bailee professes expertise
· The bailee’s obligation is not to guarantee that the item will not be lost or damaged.
· Rather, the obligation is to take reasonable care, to act as a reasonable person would in a similar situation.
Common Carriers (Special Case)
· Transport companies that deliver any goods for any person for a standard price.
· Contrast with a moving company (private carrier) that reserves the right to not carry certain goods (heavy lifting)
· The law generally provides that a common carrier is liable for any loss or damage, even if it is not at fault.
· Contrast with a private carrier, which is liable only if it fails to meet a reasonably expected level of care.
· To prove liability, a party would have to demonstrate: (a) the transport company was a common carrier, (b) it received the goods in a certain condition, and (c) the goods were lost or delivered in a worse condition.
· Available defences
· Force majeure (war or act of God);
· Receipt of the goods in a defective or faulty state;
· Contractual exclusion.
A standard provision in common carrier agreements to limit liability, maybe $50 per package 
Sub-Bailment
· The property under bailment is transferred to another party as sub-bailee.
· It can be undertaken only with the bailor’s consent.
· Consent may be implied from the nature of the circumstances. (E.g., a car in for repair is transferred to another repair shop specializing in window replacement.)
· A claim for liability can be brought by the bailee against the sub-bailee, or a claim for liability can be brought by the bailor against the sub-bailee, provided:
· The bailor agreed to sub-bailment; and
· The sub-bailee knew, or reasonably should have known, that it held the property as sub-bailee.

RISK MANAGEMENT AND INSURANCE
· Property Insurance
· Payment of compensation by the insurance company if the insured property is lost, damaged or destroyed.
· First-party coverage compensates the insured party for its loss.
· Third-party coverage compensates another party for any loss or damage caused by the insured party.
· Scope of Coverage
· Insurance policies are detailed & specific as to what is covered, under what conditions, and to what amount.
· Indemnification
· Insurance indemnifies the insured, i.e., compensates for the loss incurred;
· There are various ways of determining loss, notably replacement cost vs. the actual value of the lost… item;
· Insurance policies often provide for a prescribed deductible to be paid by the insured for any loss, damage or destruction.
· Insurable Interest
· You cannot obtain property insurance unless you have an insurable interest;
· An insurable interest is present where the person benefits from the existence of the property to be covered and would be worse off if it were lost, damaged or destroyed.
· Excessive and Insufficient Insurance
· Property insurance provides indemnification for loss suffered, so there is no purpose in purchasing more insurance than is required = excessive insurance 
· Co-insurance provisions in insurance contracts provide an incentive not to purchase insufficient insurance = not enough 
· Subrogation
· Permits the insurance company to “stand in the shoes” of the insurer to assert any rights the insured party may have against a third party.
· Having indemnified the insured party, the insurance company may take legal action against a party who may have intentionally or negligently caused the loss, damage or destruction.
· Other Types of Business Insurance
· Business Interruption
· Indemnifies an insured business for any lost profits, expenses, etc., caused by the loss, damage or destruction of the insured property.
· Hacker Insurance
· Indemnifies for the economic losses arising from computer hacking or other forms of computer sabotage.
· Key Person Coverage
· Compensation arising from the death or disability of a key member of the business
· Business-provided health, life and disability coverage for employees
· Fidelity Bonds and Surety Bonds
· Fidelity Bond – Covers losses arising from the theft of business assets by employees (first-party and third-party coverage);
· Surety Bond – Compensates a customer if a particular project is not completed as scheduled.
Licence: 
The majority of the court (3-2 decision) decided it was a licence and that the restaurant had no responsibility or liability for the theft and damage to the car. There was no transfer of possession and control of the car to the restaurant, without which there could be no bailment.
Bailment: 
It was a bailment as a delivery of personal property (the car) from the customer to the possession and control of the restaurant, with two conditions: The attendant would retain the keys in his possession; and He would re-deliver the keys to the customer when requested to do so.
[bookmark: _GoBack]The parking service was provided for the mutual benefit of the parties. As the restaurant was bailee for hire, it had the burden to disprove negligence once it was confirmed that the car was missing.

Reasonable care: 
The court determined that this was not a proper bailment situation for the burden to be placed on the bailee (Taylor’s estate) to disprove negligence in the loss of the aircraft. The bailee was not required to do more than provide a reasonable explanation that the disappearance of the aircraft could just as likely have occurred without the negligence of the bailee as with his negligence. The disappearance may have been caused by aircraft malfunction, weather conditions, etc. There was no prima facie case that it was caused by the bailee’s negligence.
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