Carleton University






  Department of Law


Laws 1000B

nClass 4 –  Law, the State and the Constitution
1. Why is Law necessary to regulate our relationship with the state?

a. Hobbes

b. Locke

c. Mill

2. What is a Constitution?

3. Types of Constitutions

a. Unwritten

b. Written

c. Hybrid

4. Factors that Influence State Structure and Constitutional Design 

a. Historical

b. Geo-political

c. Ideological

1. conservative ideology

2. liberal ideology

3. communitarian ideology

d. Institutional

e. Social/Economic Context

5. Canada’s Constitution – Elements
a. Text

b. Certain common law rules

c. Constitutional Conventions

d. Unwritten principles

e. Royal Prerogative

6. Canada’s Constitution – Roles

a. Defining Relationship btw Executive, Legislature and Judiciary
· Not only dealt with by the written constitution, but also function under constitutional conventions (unwritten)

· Conventions are not actually law, not enforceable by courts

· Is also governed by 3 additional principals –
1. Parliamentary supremacy - based on British principles, as long as it goes through the right process the government can pass laws as they see fit

2.  Constitutional supremacy – the constitution is the supreme law in Canada and any law that violates it has no force or effect. If a law violates the constitution that law is not valid

3.  Judicial independence – a body that tells us if the law passed by the government is valid, judges interpret the laws that are passed by parliament and determine whether or not they conform to the constitution. It has roots as an unwritten constitutional principal.
4. Constitutional Monarchy

5. Representative Democracy

6. Responsible Government

7. Parliamentary Supremacy 

8. Constitutional Supremacy

9. Judicial Independence
b. Division of powers btw federal gov. and provincial govs’
1. Federalism – allowed us to reconcile unity with diversity
· Our system of gov is a federal system

· Chosen because the colonies that were to come together were concerned that if they didn’t adopt a federal structure the wishes of individual communities would perish, protection of individual identity
· Relationship between the 2 govs is set out in the constitution act 1867

c. Establishes and Limits state authority over individuals/groups 

1. Written Provisions

· Canadian charter of rights and freedoms is a written bill of right that is entrenched in our constitution
2.  Rule of Law – includes at least 3fundamental postulates:
1. The exercise of all public power must find its source in a legal rule. The government and the legislature cannot impact on your eights unless there is a law that gives them the authority to do so
2. There is one law for all; the gov and legislature are bound by the same rules that we are
3. You must have a positive order of laws in place
· Unwritten principle

3. Protection of Minorities Principle

7. Impact of International Law
· Baker case
· A woman in Canada seeking refugee status is told she has to leave, she makes an application to the minister to be allowed to stay as she has children that were born in Canada and if she leaves they have to stay.
· McCarthy Article
· Impact of the NAFTA treaty between Canada and USA. 
· Buss article
· ICTY was created by international law, in order to determine whether activities that occurred in a certain state violated international law
· International rules being applied to a domestic situation
