CH. 16

Power of Attorney 

http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/poa.pdf
· Legal document called POA

· It allows someone to act on your behalf 

· Provide consent when you are not capable 

Definitions of terms on Power of Attorney form

· Assessor: person who are authorized to conduct an assessment for a person’s mental capacity 

· They are certified assessors, not just your General Physicians 

· Continuing Power of Attorney for Property. 

· Legal document which a person gives someone else legal authority for your finances if they can’t makes those decisions themselves > the person needs to be available and flexibility to deal with you. The Power of Attorney is called “continuing” > you can use them when the person is no longer mentally capable. 

· Guardian of Property 

· Someone who is appointed to Public Guardian and Trustee or Courts to look after an incapable person’s property or finances.

· Ex. They represent the incapable person to come pick up their cheques from a centre where they are kept. Place on Murray St. 

· Incapacity

· Mental capcity which makes you unable to understand info that is relevant to making  a decision or in unable to appreciate the reasonably foreseeable consequences of a decision or lack of decisions. 

· Ex. Sexual deviations doesn’t mean mental capacity 

· Partners 

· Two people who have lived together for at least one year and who have a close relationship which is of primary importance in both their lives are considered to be partners

Appointing Your Attorney 

· must be 18 years of age or older and mentally capable

· is this person going to make decisions jointly or separately (if A doesn’t do it, then B will do it)

· Ex. The widow has nervous breakdown, the kid gets POA and puts mom in mental hospital > he sells the house and cashes it out 

· Can have substitute attorney 

· Ex. The mannor 

· Authority of Attorney 

· What power will you grant them and what limits > the majority of marriages end in 2 years after accidents > So who is your attorney going to be?

· Date of effectiveness: when does it start 

· Your signature 

· Witness signature > they should always be in the picture 

· You have the opportunity to revoke this power of attorney 

Go down to special instructions—living will. 

You keep a small slip in your wallet (pg. 21).
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· This course is preparing you that you will one day run the shop. 

· If you are going to do business you can’t think that you will do everything right and won’t go wrong. Things will go wrong and you must use the law to put it at ease. 

· Goldman Sachs paid the largest SEC fine in the history of the US of 300 million dollars plus compensation to investors. When the markets was plunging, they gave advice about certain securities that were worthless but they made them see like they were good. 

· They were fined 250 million by the SEC. 300 million went to the investors

Conrad Black has the money to pay these lawyers as much as they want in order to get him off the hook. People like us cannot do that. We don’t have millions to spend on lawyers. 
Chapter 16-Corporate Law
Corporate Liability

· A corporation is a legal person in the eyes of the law. 
· The law has developed rules regarding how a corporation can be said to have committed a tort, committed a crime or regulatory offence, or entered a contract. 

· Tort- something that you do or fail to do which harms someone else and for which you can be sued for damages.
· a corporation is liable for the actions of their employees 
1. Liability in Tort- a corporation can experience 2 types of liabilities in tort:
· Primary liability- when the organization commits a tort directly 

· Done through the identification theory 

i. Ex. When the corporate mind makes false decision and the corporation commits a wrong doing 

· Identification of the directing mind and will, find which person made the faults 

· BP’s directors are getting sued because of the loss on the funds, so the executives are being sued personally because they should have known that the value was going to go down. They’ll have cash flow problems since nobody will be willing to lend so they’ll have a financial crisis 

· Vicarious liability- when an agent or employee is committing fault 

· The guys who knew about the pressure in the system and let it blow up. Those guys probably weren’t fired so that they had some control over them in court 
2. Liabilities in Contracts- we breach our commitments, we breach our representatives to fulfill our duty.

· Ex. Apparent authority issue. A corporation is bound by the actions of the agent only if the agent is acting within his actual or apparent authority.
3. Criminal and Regulatory Liability
· Criminal Liability- a corporation can be criminally liable if its directing mind principle applies again. 
i. Criminal liability of a corporation possesses the same conceptual problems as tort liability. 

ii. To prove that the top executives are there 

1. Ex. Tobacco companies’ top executives have to take a pledge that they are not adding any substance to their tobacco. If they can prove later on that they lived, then they are criminally liable. So the corporation is liable and themselves for lying 

iii. The directing mind is the conscious of the business, when you evoke the principle, the key thing is it brings people to understand how far do we deal with this

· Ex. There’s a safety issue and you know about you make a business decision to not pay for this safety component and the employee dies. If it’s a top decision that decided not to pay to make it safer, they are responsible for the death.

· Regulatory Offences- events where the law will provide specific obligations or restrictions, and you must meet those standards

· Example: you cannot sell a crib that does not meet the legislation requirements

· As soon as you do a regulatory offence, you’re automatically assumed guilty unless you can prove you’ve taken reasonable steps to fixing what you’ve done

· When being accused of committing a regulatory offence, you have to prove that you have done the duty 

· Ex. Star-Kist tuna is trying to prove that they did do their job. The inspectors were “impossible to please” and “less than experts”
   4. Directors Liability 

· The directors, who are elected by shareholders, manage, or supervise the management of the business and the affairs of the corporation. 

· Directors are, however, not usually in a position to carry out the actual management themselves; generally they are authorized to appoint officers to carry out many of their duties and exercise most of their powers.
· Looking at the directors themselves and what would be their liability. Directors and officers have obligations contained in two broad categories:
· They have a Fiduciary Duty.
· Fiduciary duty requires directors and officers to act honestly and in good faith with a view to the best interests of the corporation. They must make sure they serve the corporation before they serve themselves
· The fiduciary principle arises in multiple circumstances, two of which are:

· Self-dealing contract- a contract in which a fiduciary has a conflict of interest 

· Corporate opportunity- taking advantage of the opportunity personally instead of the corporation and using the corporation’s information
· Duty of competence
· This duty requires directors and officers to exercise the care, diligence, and skill that a reasonably prudent person would exercise in comparable circumstances. Basically the directors and officers must meet a general standard of competence. 
Statutory Liability 

· Statute law- formal, written laws created or enacted by the legislative branch of government. 

· The law provides specific obligations. Examples are:

· Failure to pay employee wages 

· Releasing toxic substances 

· Failure to remit taxes 

· Failure to maintain health and safety standards (such as allowing people to work in shoes that are not appropriate, such as wearing open toe shoes)

· Insider trading 

· Anti-competitive behaviour

· Paying a dividend when the company is insolvent 

· Misrepresentation in a prospectus 

· Lying on our future opportunities and projects 

· Improperly transporting dangerous good (ammunition, fertilizer- can be explosive)  

That is why when in business make sure you always consult with professional help. Follow what they say and when something goes wrong, you know who to blame. So you can limit your liabilities and say I did my due diligence and I listened to what I was told. 

