Chapter 10- Intro to Tort Law
Tort

· It means there is a harm that is caused by another person, which requires a remedy.

· A harm must be recognized  in order for there to be a tort 

· It must be real and evaluable. 
· You must be able to assess the tort. However, emotional distress is very hard to prove in Canada 

· Different types of torts:

· Trespass- interference with someone’s possession to land or property. 
· Usually there are no consequences unless damage was done and then you could file for compensation.
· Deceit or fraud- a false representation intentionally or recklessly made by one person to another that causes damage.  

· Ex. Starbucks if they didn’t put in the whip cream calorie count then is deceit 

· Negligence- Unreasonable conduct, including a careless act or omission, that causes harm to another. 
· Ex. A driver driving under the influence and harming another person.
Criminal torts

· The same event can give rise to two distinct legal consequences: one in tort and one in criminal law.
Civil torts

· If it is not criminal, then its civil 

· Material damages would be civil, but if someone gets hurts then it might be criminal. If there is no blood, if won’t go to criminal

· Ex. UOttawa player hits Carleton player before he catches the ball (5 yard rule). The Carleton player walked out of the Coma 3 days later so the OPP didn’t charge the UOttawa player. If he became paralyzed, he would have been criminally charged. 

· Assault and Battery

· Assault is the threat, battery is the infliction or physical contact 

· Damage

· You have to prove that there is a harm that is caused that actually proves that there has been damage

·  Such as pain, sufferings, loss of enjoyment of life, or loss of life expectancy 

· Sufferings in Canada is around $300,000.

· Pecuniary Damage (ex. Talked about child at Mont Tremblant who became paralyzed) 

· Cost of future care

· Loss of future income

· Special Damages 

· Punitive damage

· Punishing for malicious behaviour 

Chapter 11- The Tort of Negligence

Negligence

· Tort of negligence as a careless act that causes harm to another. 

· The law understands carelessness as a failure to show reasonable care. 

1. Reasonable care- the standard of care of reasonable person would exercise in a similar situation 

· a norm in a given context 

· Steps to negligence: 

1. Does the defendant owe the plaintiff a duty of care? If yes, proceed to the next step.
·  a standard where in law your conduct impacts your neighbour

·  is it foreseeable that you owe a duty to someone else

· Proximity: if you are selling a tool, who is the ultimate person that will be using the object. If the final user can be who you apply duty of care. Its not necessarily the buyer but the general public 

2. The defendants breach the standard of care? If yes, proceed to the next step.
· What is this standard care: This is the standard of a reasonable person. 

· Ex. CA designation will have certain standards that you will be obliged by. People identify you to these titles and expect you to perform to those standards 

3. Did the defendant’s careless act (or omission) cause the plaintiff’s damage? If yes, proceed to the next step. 

· While the legal test for causation is sometimes debated, courts generally have little difficult reaching a decision on causation by asking this simple question: Would the harm not have occurred but for the defendant’s action?

· Causation: the relationship that exists between the conduct of the defendant and the plaintiff’s loss or injury. 
4. Was the damage suffered by the plaintiff too remote? If not, the plaintiff has proven
· Is there a close relationship with your loss?

· This brings us to the thin skull rule: you are normally liable for the full loss, even though there were prior vulnerabilities 

· Ex. If the snowball hit the bad eye, you are still liable for the full damage 
Defensive negligence 

· The defence may raise defences against the plaintiff in order to place at least some of the responsibility for the loss on the party.  There are two such defences:

· Contributory negligence- it refers to unreasonable conduct by the plaintiff that contributed—or partially caused the injuries that were suffered. 

· Voluntary assumption of risk- you believe no liability exists as the plaintiff agreed to accept the risk inherent in the activity 
· Ex. When you are playing hockey, you accept that things may get rough. Hard to defend yourself against this roughness 

· Legal exceptions: the law provides for certain forms of mechanisms, waivers that are provided 
Product Liability 

· The law imposes a standard of care on manufacturers in relation to the design, manufacture, or sale of their products. 

· Product liability- liability relating to the design, manufacture, or sale of the product. 

· Either the production or the design is at fault.

· Ex. The product is not safe for usage like leaf in Jewel. Or it is foreseeable that people will get harmed by design (ex. Lawn darts)

· Manufactures have a duty to the actual consumers to make sure to the distributor is going to the consumer 

· When serving alcohol, the duty goes further > you are liable for the outcome 
Chapter 12- Other Torts

Other Forms of Torts

· Occupies liability: describes the liability that occupier have to anyone who enters onto their land or property. You cannot cause harm to others when using your facilities.

· Ex. If a trespasser comes by, you cannot put nylon wire to trip him

· If you attack a guy and you have the option to get out, then its an assault 

· The more people are invited for economic purpose (ex. Shopping mall), the more you’re required to take positive steps to avoid the harm

· The Tort of Nuisance: unreasonable and substantial interference with the neighbour’s right to enjoyment of the property 

· Ex. What is the noise level a factory may have with people living around them? Departures never happen between 1am to 6am.

· The intrusion must be unreasonable and non-temporary 

1. Ex. If your neighbours tree is so tall that it blocks your sunlight, you can ask court to cut it.

· Torts Involving Customers

· False imprisonment

1. People physically restraining/detaining you without your consent 

2. Ex. Kidnapping, or when the ringer goes off when you exiting Wal Mart, they cannot detain you. 

· Assault and Battery

1. Assault is the threat of imminent physical harm by disturbing someone’s sense of security. Battery is the actual physical contact or violation of that bodily security.

2. Ex. Security personnel may commit the torts of assult and battery while seeking to apprehend a suspected shoplifter or eject a patron.

· Deceit and misrepresentation 

1. Deceit is to create fraudulent misrepresentation that causes loss

· Ex. You know what you are stating is wrong

· Ex. Rogers- we are the most reliable network. 

2. Defamation of products: attack the representation of a good or service of another product 

· Ex. Pc vs Mac, or when you compare it to others on true facts. 

· Ex. Tide will show that they have less water per container compared to Leading Brands, but the others may have more water but more effective. 

· It is acceptable to for Ottawa U ads to show that everyone is happy (this is just marketing)> you cannot demonstrate that the cafeteria is a gourmet restaurant (this is overemphasizing). 

