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The Court
· A Profile
· In the first year of the YCJA, there was a 17% decreases in cases from previous year 
· Most caseload growth through the YOA years came from increases in administrative and YOA offence cases
· Mid-90’s, the overall caseload steadily decreased (largely b/c of less police charges and use of diversion)
· A large part of the long-range court caseload decrease is attributable to a steady decline in cases coming before the court for property crimes.
· This decrease is attributable to more use of extrajudicial measures for minor property offences. 
· Boys make up the greatest proportion of youth going to girls but numbers are declining in comparison to girls 
· As charges get more serious the youth court pop. older – but this pattern only true for boys.
· Girls have always been charged and sent to court at younger ages than boys – 15 y/o = largest category in 2006/7
· The increase in girls going to court is largely b/c of administrative and violence offence charges.
· Administrative charges and Aboriginal offenders are overrepresented in youth courts

· Number and Percentage of Cases in Youth Court
· Table 9.1 – # and % of cases in youth court, 2011-2012 by type of offence and % change from 2002-2003
· Most common court cases involved property offence
· Of these, the most common was theft
· Overall, there was a -39.3% decrease

· Pretrial Detention
· Both the YCJA and Criminal Code provisions regarding judicial interim release apply to young offenders.
· Interim Release:  Provisions that allow an arrested person to be release into the community, under specific conditions, while waiting for a court appearance; referred to as bail.
· The YCJA requires that young people held in detention prior to trial be detained separately from adults unless no facility is available to do so or it would be unsafe. 18+ allows for holding in adult provincial facilities. 
· The criminal code provides two reasons for pretrial detention: primary grounds and secondary grounds.
· Pretrial Detention: The court-ordered holding of an accused person in a prison or detention facility prior to a court appearance or trial, or while awaiting sentence; sometimes also referred to as remand. 

· Primary Grounds: Are invoked when the court is convinced that custody is necessary to ensure that the youth will appear in court.

· Secondary Grounds: Are invoked when the court believes that custody is necessary for public protection

· The Criminal Code also allows tertiary grounds for detention
· Refers to situation where the judge may consider that detention is necessary in order to maintain confidence in the administration of justice – YCJA says to be rarely used.
· Important change by YCJA is prohibition of placing a young offender in the pretrial detention as a substitute for appropriate child protection, mental health or other measures.
· Bill C-10 resolved dilemma by writing “a youth justice court judge or a justice may order that a youth person be detained”
· YOA introduced “responsible person” as an option to detention for the courts
· The YCJA made it mandatory that the court investigate into a “responsible person”
· The YCJA allows for the responsible person to forfeit money or security for the young offender if they violate conditions of release.
· Accused youth can refuse this type of release.
· Vase majority of released youth have imposed conditions – bail in the form of money, property agreements to appear in court, report to the police, a curfew, mandatory school attendance, list of people not to associate with, etc.

· Profile
· The number of young persons held in pretrial detention increased substantially under the YOA.
· The YCJA does appear to have had an impact on admissions to remand in terms of seriousness of offence.
· Majority of youth admitted to pretrial detention are 16 and 17 y/o but among 14-15 y/o girls are detained far more often than boys.
· Youth in Aboriginal communities are often removed from their communities b/c of a lack of detention facilities.
· In some cases, youth are detained in adult facilities.
· Transfer to Adult Court –YOA
· Section 16 allowed judges to transfer youth who were over the aged of 14 at the time of the offence to adult court for trial if they had been charged with a serious indictable offence.
· When the YOA was first implemented, the decision to transfer and down to “the interest of society” and “the needs of the young person”.
· One of the most important factors used by the courts in making these decisions = availability of appropriate treatment and correctional resources compared with adult system.
· A major concern at the transfer hearings was whether the young person was likely to be rehabilitated within the duration of the sentence allowed in the youth court.

· First- Degree Murder under the YOA
· In Youth Court
· 10 year sentence of 6 six year’s custody and 4 years conditional supervision in the community
· Custody term served in youth facility. Transfer to adult provincial facility possible at age 18
· In Adult Court
· Mandatory life sentence with parole eligibility after 10 years
· Sentence served in youth facility, provincial adult facility, federal penitentiary or a combination of the three

· Transfer Issues
· The automatic transfer of 16 and 17 y/o youth to the adult system created a reverse onus situation.
· The onus was on a 16-17 y/o offender to demonstrate to a judge why she or he should be tried in youth court rather than adult court.

· Adult Sentences and the YCJA
· There were provisions in the YCJA giving youth court the power to impose adult sentences rather than have to face the task of deciding to transfer a youth to adult court.
· This new power was partially accomplished through creation of the presumptive offence in combination with new sentencing provisions for “serious offences” and “serious violent offences”.
· Presumptive Offence: Under the YCJA (2003), a serious violent offence or any other violence offence for which an adult would be liable to a prison sentence of more than two years
· Bill C-10 simplifies the process of applying adult sentences and addresses some concerns raised by the courts – gone is the reverse onus and the presumptive offence.

Court Proceedings
· Youth court trials begin with a plea.
· Most young offenders plead guilty.
· Youth court cases involving a finding or plea of guilt has been steadily declining.
· Partially due to increases in cases with a stayed, withdrawn, dismissed or discharged outcome.
· If a young person pleads guilty, the court proceeds directly to sentencing.
· If a young person pleads not guilty, the case goes to trial.
· A youth court trial is the same as an adult trial with two exceptions
1. No preliminary hearing
2. No jury trial
· In 1995, Bill C-37 allowed young offenders to opt for a jury trial in murder cases only. 
· The YCJA changed these rules considerably, allowing youth to elect a trial when an application has been made for an order for an adult sentence, when a young offender is subject to an adult sentence, or when he or she is facing a murder charge.
· Extrajudicial sanctions: Used when cases proceed to court and the provisions provide for specific sanctions and rules regarding the use of more formal diversionary programs
· Jurisprudence: The science and philosophy of law and its practice

Legal Representation
· Only with the introduction of the YOA did youth have the right to legal representation in court.
· Four types of representation are available for young offenders:
1. A privately retained lawyer
2. A Legal Aid lawyer
3. A duty counsel
4. A court appointed/funded lawyer (not available in adult court)
· Of concern is that parents may coerce there children to plead guilty to avoid having to pay legal fees.
· Duty counsel lawyers were found to be less successful than private lawyers.
· Type of representation makes a difference and the effect of representation varies by race, class and gender of the accused. 
· Aboriginal youth do not benefit as much from private ad Legal Aid lawyers as do non-Aboriginal youth.

The Roles of Lawyers
· A young person’s right to legal representation introduced with the YOA has continued with the YCJA.
· YCJA and Canadian Charter of Rights and Freedoms maintain that youth should be provided with ample opportunities for legal advocacy and advice before any court sanctioning and that access to lawyers should be available at all stages of the court process including pretrial.
· Controversy over whether a lawyer should assume a legal advocate role or guardian role
· Legal Advocate: The role of a lawyer in making decisions and acting in the best interests of his or her client, to ensure that the client has ever possible legal advantage.
· Guardian: A person who has been given legal authority over and responsibility for another person (the best interest of child)

Legal Rights
· The YCJA provides youth with the right to be informed through a variety of means, of legal rights and provisions specific to youth regarding the admissibility of statements they make to police.
· The YCJA also requires that rights regarding police statements be “clearly explained in language appropriate to his or her age and understanding”
· The court can decide to uphold a young persons statement even when it has determined that required procedures were not followed when the youth waived his or her right to not make a statement.
· The court must satisfy 3 conditions to do so:
· The court must be satisfied that procedures were not followed because of a “technical violation”
· That the young person was informed of his or her rights and waived them voluntarily, 
· That admitting the statement “would not bring into disrepute the principle that young persons are entitled to enhanced procedural protection” to ensure their rights.
· A survey reported that youth are now rarely interrogated b/c of the stringent criteria for admissibility of statements under the YCJA 
· Young people see their rights as something allowed to do rather than entitled to exercise
· The absence of young offenders name is for the “rights to privacy” which aids in their rehabilitation. 

Court Proceedings
· The YCJA makes sentencing far more complex that it was under the YOA by adding sentencing conferences to the process, providing general sentencing principles, restricting the use of custody, and providing for a greater range of sentencing options.
· Sentencing Conference: A meeting of a group of professionals to make recommendations to the court about appropriate sentences for individual cases
· These committees are to consist of a youth court judge, the provincial director, a police officer, a justice of the peace and a prosecutor/youth worker.
· Before sentencing, the court is required to consider recommendations from a sentencing committee, pre-sentence reports and any other information submitted by parents or counsel.

Sentencing Principles
· Four basic principles govern sentencing in adult criminal cases: 
1. Retribution: Punishment for an offence committed.
· A component of this principle is the proportionality principle: Maintains that a sentence should be proportional to the offence that a person is guilty of committing.
2. Deterrence: The theory that certain and speedy punishment will discourage or prevent future criminal behaviour, both in a general and in a specific manner.
3. Incapacitation: To deprive a person, so to put someone in prison is to incapacitate her or him in an absolute and fundamental manner
4. Rehabilitation: A correctional philosophy based on the belief that appropriate treatment programs can reform or change an individual.
· The restorative justice principles of restoration, reconciliation and reintegration are relatively new concepts just beginning to work their way into sentencing discourse and practice.
· These related concepts refer to restoring balance by repairing harms.
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·  Justice principles retribution and proportionality are paramount. These sections make it clear that the purpose of sentencing is to hold a yon person accountable and to impose “meaningful consequences”

· Youth Sentences
· The major sentencing categories from the YOA that remain for YCJA sentence are absolute and conditional discharge, restitution, prohibition, seizure, forfeiture, compensation are required with others such as essay, apologies and counseling under the category “other”

· Non-Custodial Sanctions
· Judicial Reprimand
·  A reprimand which did not exist under the YOA involved a stern lecture from the judge.
·  It does not constitute as a “sentence”
· Suitable for first-time offenders facing a minor charge
· It is along with absolute discharge and does not result in a criminal record
· Absolute Discharge
·  A sentence with no criminal sanctions.
· Free to leave the court with no penalty
·  For minor offences
· Conditional Discharge
·  Viewed as similar to probation but more lenient
·  After completion of the terms of the order, the persons record is “erased”
· Fine
·  The court may impose a fine not to exceed $1,000 but must consider the youths ability to pay
·  Youth can elect to do community service if unable to pay.
· The YCJA also offers the court a range of fine-related sanctions: compensation to be paid for loss of property, income, or support; restitution involving an order to replace stolen or damaged property; restitution that encompasses an order to pay someone who may have purchased stolen property from young offender and compensation in kind for loss, damage, or injurty caused by young offender.
· Community Service Order
·  The court may order young people to perform unpaid and supervised community service for a period not to exceed 240 hours with 12 months allowed for completion.
· Probation
·  The most common sentence or disposition in youth court.
·  A means of controlling and supervising a young persons behaviour while he or she is in the community.
·  There are 2 mandatory conditions in all probation orders: 
1. To keep the peace/be on good behaviour
2. To appear in court as required

· The YCJA added 2 new mandatory conditions:
3. Prohibition from possessing or purchasing weapons, ammunition and explosive substances
4. Any other conditions necessary to “secure the young persons good conduct” and prevent further criminal activity
· The maximum term for probation is 2 years.

· Treatment Order/Intensive Support and Supervision Order
·  YOA allowed the court to order youth detained in a hospital or other facility for the purpose of treatment, providing he or she gave consent. 
·  Treatment as a disposition was no longer allowed under the YOA after that date.
· This is to provide closer monitoring and support than probation
· Non-residential Attendance Order
·  The court may order a youth to attend a non-residential program for up to 240 hours. 

· Custodial Sanctions
· Under the YOA, custody sentence options were limited to 2 choices:
· The court could sentence a young offender to one or two levels of custody  (open or secure)
· A young person cannot be sentenced to custody unless she or he has committed a violent offence, has already received a non-custodial sentence and failed to comply with that, or has committed an indictable offence.
· In all cases where a judge imposes a custody sentence, the court must state the reasons why a non-custodial sentence was not appropriate.
· Judges no longer make determinations about level of custody, but rather they have a range of sentencing choices about types of custody.
· Custody and supervision is the most frequent of the custodial sentences
· Sentence Review
· There are no changes in YCJA from the YOA regarding review orders. 
· Every sentence greater than one year in length must be reviewed each year by the youth court and the youth or parent may require a review after 6 months.
· To review a sentence:
· The youth has shown progress with respect to rehab.; the circumstance that leads to the youth’s sentence have changed materially; new services or programs are available that were not at the time of youth sentence, rehab now greater in the community or any other ground that the youth court considers appropriate.
· The judge has 3 options in making a final decision:
1. Transfer the young offender to a less secure custody level
2. Release youth forma non-custodial disposition or vary in the disposition some way
3. Confirm the existing disposition and make no change
Sentencing Issues
1. The extent to which adult sentencing principles are relevant to the youth justice system
2. The extent to which extralegal factors – race, class and gender affect court dispositions
3. The severity of youth court sentencing relative to adult court sentencing and sentencing under the JDA and YOA.

· Relevance of Adult Sentencing Principles to Youth Court






















