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Chapter 5- Introduction to Contracts
Civil law...provisions... cases

Common law is different... concepts are some but rules are different 

Contract Law
An agreement between parties that is enforceable in court.
Long definition: A contract is a deliberate and complete agreement between two or more competent person, not necessarily in writing, supported by mutual consideration, to do some act voluntarily. 

1. Agreement- you need and offer and acceptance. These promises have to be there. The key concept is the ‘meetings of the minds’. If there is no ‘meetings of the minds’, it doesn’t happen.

2. Complete

· It can suffice on its own. The agreement must be complete, that is, certain. 
· It uses other documents to refer to, but it can still stand on its own 

· Ex. CSA writes norms to hockey helmets. You are not going to rewrite them all. You add to it...

3. Deliberate

· Parties have intention without coercion ( is the practice of forcing another party to behave in an involuntary manner, whether through action or inaction, by use of some form of pressure or force)
· Both parties must want to enter into a contractual relationship
· However, if you can’t compete and get bought out, that is NOT coercion 

4. Voluntary 

· The agreement must be freely chosen and not involve coercion or other forms of serious unfairness.
5. Between 2 or More Competent People
· Those who enter into a contract are known as parties to the contract. There must be at least two parties to any contract, who must have legal capacity. 
· Ex. Do you want a broker to give you advice and he is on his 3rd marriage. You must associate with those in business that know what they are doing and going.  
6. Supported by Mutual Consideration 

· There has to be a bargain or an exchange between the parties. This means that each party must give something of value in exchange for receiving something of value from the other party. 
7. Not necessarily in writing
· As a general rule, even oral contracts are enforceable, though it is preferable for negotiators to get the contract in writing. 

· Sounds simplistic but sometimes needs testimonial evidence. Everyone has their own interpretations of the key elements. If it is good in words, then its good in writing. If it is fundamental, you right it down. 

Contract law concerns itself with what the negotiators say and do, not with what they think or imagine. This is because contract law is governed by:

· Objective standard test- the test based on how a “reasonable person” would view the matter.
· How did he/she communicate and negotiate the term, so that the parties may have equal bargaining power. 
· Equal bargaining power- the legal assumption that parties to a contract are able to look out for their own interests. 
Chapter 6- Forming Contractual Relationships

Offer
Definition of offer

· An offer is a promise to enter into an agreement on specified terms. 

· An example of that would I decide to sell my car at ‘$1000 As is.
Certainty of Offer 

· The offer must be certain and all terms must be established. There has to be no uncertainties, but it doesn’t mean there has to be perfect precision. This means not all terms have to be clear, except for the key ones. 

· Ex. They know they are going to bring the account to the firm. However, the fees are not known yet.
Revoke an offer

· You can revoke the offer at any time before it is accepted, simply by notifying the offeree of its withdrawal. An offer that has been revoked does not exist anymore and therefore cannot be accepted. 

· To secure some time in offers you will buy options to agreement and pay extra money for the option that will allow you to keep the offer open for a given amount of time. 

· Specify date 
Invitation to treat
· An offer is different from a communication that merely expresses a wish to do business. In law, the latter form of communication is called an invitation to treat and has no legal consequences. 
· Ex. Is someone buying something from a store.

· Invitation is made to the store through advertising. It is not an offer. It is just an invitation to come to the store and check it out. 

Acceptance 

· Definition: unqualified willingness to enter on the terms of the promise by:

· Conduct 

· Words

· Documents 

a) Electronic documents- it is the person that is receiving it needs to make confirmation of acceptance. 

· Ex. Contract by email. I send you an offer. You accept by email and I get a confirmation that you accepted. Acceptance is formed when the contract is formed through the acceptance process. 

· Ex. When you put a stamp on the envelope and drop in the mailbox -> that is your acceptance
· Where the contract is formed defines the jurisdiction 

· If it is formed in a different province, then it will have the law of that province 

· Ex. You get married in Vegas. The formalities of marriage apply to laws in Vegas but others is at your residence (residence is where you spent the majority of your term)

· The contract applies the rules where it is created, unless you specify where the laws are going to apply 

· This is because you want to make sure that you define the jurisdiction of the contract 
Consideration
Consideration- the price paid for a promise.

A contract is a set of commitments or promises. It therefore entails a bargain or an exchange between the parties. Each party must give up something of value in exchange for receiving something of value from the other contracting party. 

· The price must be reasonable. When you sell the good, you need appropriate consideration

· Value is something subjective as it is a matter of the market 

· Gratuitous Promise: a promise for which no consideration is given

· Ex. When you graduate you will be an alumni, you can give donations to the university. But only if they committed to your donation, will they except from you payment. Commitment for example is you say you will give a week’s worth of salary for 10 years. 
Chapter 7- The Terms of a Contract
Standard form contract- You have no choice but to accept the contract. That means you have no bargaining power. 

· An important, practical, and modern form of inequality of bargaining is found in the proliferation of the standard form contract. 

· These contracts are found everywhere in business. Business frequently require their customers (consumer and commercial) to consent to a standard set of terms that have been developed by the business over years of operation. They often favour the business that created them and normally are not open to negotiation. The law expect people to take care of themselves. The better course—particularly in a contract of some importance—is to read and understand the standard form contract before signing it. 
· Ex. On a website, we don’t negotiate the clauses for the Terms of Use. 
· Problem- if there is a major ambiguity, you will most likely go in your favour, not in their favour. They have the right to draft the contract, so if there is a hole they messed up their chance, you have the favour. 

· The clauses are made so that you have no bargaining. If you have no bargaining power, the clause is not enforceable.  
· Ex. If you buy a ticket to a concert, they cannot negotiate the clauses. You take the ticket and go. However, if you seats are double booked. They cannot give you cheaper seats. They must give you equal or higher seats because it is unfair treatment if they give you lower. 
· Law is a continuum on how we solve our problems in society. Will continue to change to adapt problems to emerging issues.
· Ex. Alcohol zero tolerance when driving if you 21 or under.

· Administration of justice is done at the provincial level for certain crimes

· The provinces pay for the enforcement and prosecution of crimes

· If the feds do not put the money in for them, then they will have to prioritize their enforcement 

· The more obligation you create, the more enforcement you need 

· The more you impose standards, the more people you need to enforce it>this is the problem with law 
The Content of the Contract
· 1. Terms of a contract can be expressed or implied

· Expressed- a provision of a contract that states a promise explicitly 
· If there is ambiguity (vagueness), this will be constructed against the party drafting the agreement 

· This is why the clauses are either very precise (ex. No liability) or vague. There is never ambiguity on what is your portion and what is there’s 

· The more precise a concept, the more narrowly it needs to be interpreted. 

· Ex. Sandwich... two layers of bread with a filling that is human consumption... this has a lot of options though.

· Ex. In marketing sandwich is a higher brand than Sub. So subway says this. 

· Understand of a term is important. Ex. “best performance” means you are looking at highest standard available in your area. Did you actually test this?

· Implied terms- a term that is not expressly constructed in the contract, but is necessary to give the attention to the parties. 

· Ex. Who owns the Placenta when someone gives birth> the mother owns it because it comes from her body. The hospital makes you sign certain papers> it may be in the papers that the hospital gets to keep it 

· You cannot be making these consents if you are in pain, so they make them do it before

· People take for granted that the elements taken out of their body belongs to the hospital> this is why the hospital has to get a contract for this

· Ex. If you buy cupboards, they store doesn’t have to take out the new one> this is implied 

·  Customs of the industry> what are the standards of the industry to complete a contract.

· We need to follow the way it is done in the industry 

· Ex. There is an assignment from the person who borrows to the mortgage> ex. The tenants may direct payment to mortgage 

· All essential terms of the contract must be there 

· Offer, acceptance, and consideration 

· The parties must have authority to sign and date the contract 

· You may need the authority from BOD to sign in a business 

· Put an entire contract clause 

· One that specifies that the contract is complete. Means that the contract by itself has all the agreed terms 

· There is no implied terms involved normally 

· The courts will only apply what is in the contract. Thus, we do not rely on other elements if it is not specified in the contract 

· If it is not spelled out..... IT IS NOT THERE!!!

Contractual Quantum Meruit: reasonable amount for the good or services received under contract. 

a. What is out there in market? Ex. The MBA you have is ranked in quality by the salary your offered after your first 2 years of working

b. For a service, what are you willing to pay for that service.

c. Ex. a plumber will always charge a first hour of service charge....this is industry practice

2. Parole evidence rule

a. Written contracts may trigger this rule. This is where we have a limitation on the evidence we can introduce, concerning the content of a contract 
b. The rule forbids outside evidence as to the terms of a contract when the language of the written contract is clear and the document is intended to be the sole source of contractual content.
c. Idea behind this is that if I come up and I say to you this is the entire contract but we have agreed on the verbal element that is not found on the written contract, that verbal agreement cannot contradict the terms of the agreement  

i. Ex. The car dealer’s verbal statement on returning a leased car under term. He didn’t want to put it in writing 
Using Contractual Terms to Manage Risk :
Change of circumstances 

d. If provided in agreement, change is enforceable 

i. Must specify changes 

e. You have to apply the legislation at the time, but change can come later 

f. Ex. Minimum requirements are the labelling of agreement in Energy drinks. Doesn’t matter if the energy drinks are being called drugs by medical industry. But for now the minimum is the label.

Conditional agreement

g. When one party wants to incur contractual obligations but only under certain circumstances. 
h. Conditions subsequent: if there is an event that happens after we sign, we can terminate. Ex. if your quota on sales is below a certain rate, then you can get fired 

i. Conditions Precedent: this is an event or circumstance that must happen before to close the deal. Ex. you are buying a triplex. 

Limitation of Liability clause: where a term specifies the limits of liability. When there is a breach of an obligation of event

j. Idea behind that is that you will specify how much you are willing to take in terms of damage and recoverable. You limit your maximum expense. 

i. Ex. Car insurance. They tell you how you are liable for. Then they tell you how much they are liable for. 

Exemption clause

k. A term of a contract identifies events causing loss for which there is not liability 

i. Ex. in a website agreement they have an exemption clause. If there is a server problem or something, they are not liable. 

ii. THEY TRIED TO FIND A WAY TO BE LIABLE FOR ANYTHING.
We use Incoterm (go to Wikipedia)- this is the 8th edition. They renew this every 10 years. This is the basis of contracts done everywhere in the world 

· International chamber of commerce drafts these 

· We define how we transfer and allocate for the risk

· At different moments, a product will go through different steps and go to different destinations 

· We need to know who is responsible in these steps> if we write them all out, the contract will be endless

· It is a transfer of risk form seller to buyer at different stages 

· At which point do we transfer the risk to the seller? (must know what is each group)

· 4 groups 

· 1. EXW: Exterior to the window destination. It is outside the actual shop. This is the cheapest one for producers. This is the least liability 

· 2. F: main carriage unpaid Ex. FOB (not the accounting term)> the seller must load the 

· 3. C: main carriage paid 

· 4. D: at the arrival. DDP is the most expensive one.

· If you have transferred the risk, you have completed you obligations> it is up to the other guy to pay for the execution of your activities 

· Until you have transferred the risk> you are still liable and the other party doesn’t have to execute 

· Ex. you are supposed to bring the Pen to Montreal, if doesn’t get there in time (for whatever reason) the contract is squashed! You can put a penalty clause in the contract for every day they are late> you can impose it as long as it was in the other parties control. 

Chapter 8- Non-enforcement of Contracts
Enforcing a Contract
The law focuses on enforcing that agreement in order to preserve the integrity, reliability, and predictability of contractual relationships. 

If the aggrieved party can bring itself within one of the doctrines discussed in this chapter, there are two possible outcomes: 

· Voidable- aggrieved party can choose whether to keep it in force or have it brought to an end.

· Ex. A minor decided to ratify an agreement because they are 18. When he was 17 he could have requested the contract to be voidable because it was a hardship and not a necessity of life. 

· Void- a contract involving a defect so substantial that it is of no force or effect. 
Contracts Based on Unequal Relationships. Must check certain things before you do so

1. Legal Capacity- We need to make sure both parties have legal capacity to form contracts- Ability to bind others

· Age of majority: in Ontario you become adult at 18, but common law is 21. They may be unable to give true consent to the agreement
· If you are a minor, you need to pay for necessities of life. If it is not a necessity (like motorcycle) you can scrap the deal. 
2.  Mental incapacity: this mean the contract cannot be enforced.

· If I know you don’t have the mental capacity to execute the contract, I can’t enforce it. 

3. Duress- the threat of physical or economic harm that results in a contract
· Economic Duress: Wal-mart has been known to squeeze their suppliers. They push suppliers to go to a certain price.

· Ex. Financial pressuring > the threat of seizure of assets for breach not one of them. 

· Ex. Franchisor trying to get rid of franchise for another guy who has cash> would show up to franchise and gave him 5 days to fix contradictions to franchise agreement (if you drop a certain percentage of sales > or you have to have supplies from the franchise supplier) 

· In business you are succeeding when you have to things. You

· You are making money

· You are not personally liable for the business 

4. Undue influence: unfair manipulation that compromises someone’s free will. 
·  When someone is in a position of authority and they express actual or presumed pressure. If these factors are strong enough, then the contract is voidable at the option of the party who freewill was lost
· Ex. an elderly person signing for cares he is going to be receiving.
Misrepresentation and mistakes 

· Misrepresentation: a fact or statement that will mislead any party to enter into a contract. 
· Ex. when uOttawa publishes their books, they do not say they offering all these courses through the year. 

· Types of Misrepresentation: 
1. Fraudulent:  there is a deliberate intent to mislead. Someone is reckless.

· ex. if you drink my product you will lose 20 pounds. 
· Ex. the autosales man take used cars and rolls back the meter. This is fraud. 

2. Negligence: we make a misstatement.
· Ex. BigMac has 200 calories 

3. Innocent: make a mistake that is without intention or without being careless.

· Ex. if you run @ km a day, you should be able to burn 2000 calories a day> you misread and should have been 200 calories. This is an innocent mistake.
Chapter 9- Termination and Enforcement of Contract

The Termination of an agreement

A. By Performance 

a. Vicarious performance- done by your own employees that will generate vicarious liability. 
i. Ex. You delegate the work to en employee. Employee does it wrong. Your liable.
B. By Agreement
a. Parties desire to terminate by the will of both parties.

b. Another way of doing it is: Novation

i. Novation- the substitute of one party with another party. The substituted party is no longer liable. The substituted party no longer has obligations > if you want to release yourself from a tenancy you never sub-lease but do a novation. 

C. By Frustration 

a. You cannot accomplish the task 

b. Ex. Lavassuer trying to teach but the fire alarm goes off. He cannot go on with the class, so he terminates the contract to teach.
D. By Breach

a. Where one party decides not to continue the execution, so you are then subject to damage. The breach of contract gives the innocent part the right to a remedy. 
b. Ex. Someone works in constructing homes, the lender is no longer capable of giving cash> so the builder will put a lien on the assets of the loan which supersedes any other securities. 

i. In Ontario it is the 45 days from terms have fulfilled 

Buy a business for 150k with vendors take back (payable over three years) 

· There are a lot of Quiznos for sales 

· They are selling for 200k, he will finance you 50k (he will pay you back in 3 years)....He will take the 150 and finance you the other 50 because he needs to sell.
· You get a LOC for the 150k

The business paid for the loan 

Sell the franchise and get a capital gain that is exempt.
Take the cash and roll it into a property .
Assignment: transferring the right to another party 

· When you sell you receivable accounts 

· There is assignment for tenancy to mortgage 

· Ex. CRA says to tenants have to pay them before they pay the mortgage 

Remedies for a termination
· Remedy is offered when there is a violation of the agreement 
· In usual case, damages- or monetary compensation- are awarded, but in specialized circumstances, a plaintiff is entitled to an equitable remedy
· Are there any warranties or guarantees?

· Warranty- I will be responsible for ABC

· Guarantee- when you co-sign for the obligation of another party. 

· The bank will go directly to the co-signor and take the money. 

· This is why you get all the adults to sign the lease. If you get divorced, you can’t just walk away and leave it for one person. 

· Punitive damage 

· When there is a breach and we need to assess your intention and your malice for the fact that you did not comply with a sense of decency > very rare 

· Equitable Remedies (in rare situations in which damages would be an inadequate remedy for breach of contract) 

· Specific performance 

· Ask you to execute the task. 

· Ex.We are going to ask you to finish the foundation of the house like you said

· Restitution 

· Try to bring the parties in their original position 

· Injunction 

· An order from the court to prevent you from acting or executing a given activity 

· Unjust enrichment 

· Where you have taken advantage of a particular situation and you are required to repay the benefits you get. 

· Ex. I am renovating your bathroom on top of the kitchen (not originally on contract) so at least you are required to pay materials I used to do the bathroom.
· Overtime is part of the work and cannot claim for it unless authorized. 

