CRM2300 Lecture 1 - JANUARY 13th 
Common Law (looks at disputes then decides the rule)
· Developed in England - operates on the idea "don't operate until there's a problem and to come up with a rule based on that problem/dispute 
1) It is discursive = revolves conflict through talk, in the sense that the law develops through the law of discourse (text and talk) - common law is not static, it changes and reflects our social values - it is open to argument and persuasion (always a debate) - common law is a window on questions about who has power in society vs. who doesn't (window for politics based on sociological views) 
EX. Dudley vs. Stephens case (1884) - John Henry Want buys a yacht in England however he lives in Australia - hires Captain Dudley to help him transport - Dudley hires Stephens (mate), Brooks (able seaman), Parker (cabin boy) - Dudley doesn't spend required money Want gave him for the boat, which they then hit a storm and end up in the life boats with barely any food. Day 8 = they drink their own urine and talk about cannibalism - Day 14 = Parker gets sick, cannibalism debate surfaces among the others whether to kill Parker - Day 18 = Brooks disagrees to kill Parker, however they end up killing him and eating him - Day 21 = they're rescued - Dudley and Stephens end up being charged with murder of Parker, not Brooks, once they've returned back from England 
This is a good example about how law develops on a case by case basis, and how law is always applied on a political context 
2) Is a historical creation = history of England - 1066 Norman Conquest = had to do with state building, King has monopoly over the use of force, every act of violence has to be in his control, has to be some form where that force is legitimated - Itinerant judges, band of little armies that move around a lot - creates dispute between citizen and the state - coming up for one solution sets a precedent to follow in order for people to be treated equally and fairly = 
· Doctrine of precedence = court should decide disputes in accordance with similar past disputes and use each case to develop the roles to deal with similar cases in the future - as time goes by, you end up with this body of common law which are a collection of stories to see how rules erode and changed over time - really just a collection of past decisions - Common Law created 2nd doctrine = 
· Doctrine of state decisis = lower courts are bound by or have to follow the decision by higher courts - Precedent rule = apply then follow the rule OR distinguishing the new case from the old based on it's facts
3) Is steeped in liberal principles that define relationships between the citizen and the state = society is made up of individuals, not groups or classes - Rational individual is somebody who does that utilitarianism thinking (only does something when benefits outweigh the costs), rational individuals are self interested, to maximize their own freedom, they don't like rules. - Criminal law becomes a threat to our liberty because they can arrest the "Good Samaritan" - criminal law should protect us from the risk of the transgressor and monopoly of force 

January 15th 
· 2 Negotiating relationship between citizen and state 
· Crime Control vs. Due Process Model
· Police as Interface
a. When state cooperates with monopoly over use of force for political purposes
b. Conflicts in culture between crime control model + due process model 
· Crime Control Model VS. Due Process Model (Criminal Justice System uses Due Process Model) 
· Crime Control Model 
- Put transgressors in Jail
- Punishment - punishing bad guys 
- Rather than trying to prevent/minimize crime, role of this model is to MANAGE crime - trying to be efficient in how it catches bad guys and punishes them therefore making it easy for cops and judges to catch and punish 
- Because we're worried about efficiency, we rely on police to screen out innocent people early on in the process
- This Model focuses more on getting the bad guy, opposing with the Due Process Model which focuses on the innocent person not getting hurt
- Once you get them in the court room, you encourage them to plead guilty 
- Use all evidence, even that that is illegally obtained 
- Since emphasis is on punishment, you should punish swiftly which tends to produce higher sentences and appeals to an appeal court 
- Crime Control Model perpetuates that legal rights get in the way of justice 
· Due Process Model
- Liberal principles 
- Criminal Justice System/criminal law is to protect and maximize citizens liberty
- Assumptions that the citizen as an individual is relatively vulnerable to the state that has all the power 
- Criminal Law's job is to protect the vulnerable citizen from the overwhelming power of the state (police, Crown attorney, judge, etc. 
- Imbalance in power between the citizen, who is vulnerable, and the power of the state who have vast resources 
- Need to use the law to hold these state agents to account
- The Due process model is entrenched in Canadian Law, the Canadian Charter sets out a minimal set of requirements that have been set out through Common Law, that are not new and have been laid out by Common Law judges, that constrain the power of police to investigate crimes and constrain the power of the courts to adjudicate crimes (decide if guilty or not guilty) 
- Model looks at person accused of the crime, much more concerned with not punishing the innocent person who is pulled into the system 
- All about democracy, not crime
·  Police as an interface 
· Looking to restrict the police officers use of force especially when interacting with a citizen especially with a bad guy
a) When state co-opts with monopoly over use of force for political purposes 
1997 Association for Asian Pacific Economic Cooperation in Vancouver (APEC), at the time Chretien is the PM, political free trade is huge issue - want to open free trade between Asia Pacific Corridor 
· Indonesia was one country interested at the time, country is run by President Scharto - who was claimed to be a huge human rights abuser - Canadian citizens were skeptical of free trade between Indonesia and Canadian because of the human rights abuse
· UBC = protest including discussion groups, tent village, freedom trains
· No evidence of human rights abuse for protestors
· When Prime Minister's Office went to RCMP, thought It was a security nightmare because there was only one way to get in and to get out - due to looking over a cliff - RCMP begins looking over security details of other countries 
· Say that Indonesia cannot use guns or bring guns into our country, however they disobey and disagree
· Absolutely no violence for protestors 
· However, PMO said do whatever you have to do - use pepper spray, etc.
· Represents the monopoly over the use of force - use violence against Canadian citizens for protesting lawfully 
· 73 arrests made, 1 was actually day before protest based on "assaulting a police officer" due to use of megaphone sound waves hitting officers ears - charges then dropped
b) Conflicts in culture between crime control model + due process model
· Police culture 
· Practices and values that set them apart as a professional group 
·  The vast majority of police work is community helping 
· Most of the police training focuses on criminal code offences, underlines the importance of their job under the criminal justice system
· They have crime procedure training and physical force training (drawing weapons, drop and roll, surveillance, and explosives)
· Sense of mission for police officers when it comes to sociological deviance
· Built in that sense of mission is that the job is dangerous, and the notion of authority - "I am authority" "I am the one in charge"
· This tends to state that police are close knit to one another and that each police officer needs to know that their partner will be loyal to him and assist him without hesitation 
· This creates an opportunity to develop an "us vs. them" method of thinking (Us = "I'm  a good guy/we're the good guys") (Them = the criminals are the bad guys) 
· Becomes problematic based on making assumptions on who/how someone is based on who they are 
· Any of the rules that make it harder for you to take the bad guys off the street make it harder for your job 
· The trial judge and defense council make it harder for them to do their job - also become "them/the other" 
· Citizens that want to resist you or complain to you also become "them" or "the other" 
· Part of the problem based on the nature of the work police officers due, isolate them from their superiors - pressure to conform to the expectations of your peer group 
· Due Process Model = constrain the states uses of force 
· Methods of accountability based on any use of force 
1) Exclusion of Evidence = if a police officer obtains evidence illegally by not following the due process rules, if he breaks one of those rules to get evidence, even if the crime has occurred, the court (trial judge) can choose to exclude that evidence - you don't want to encourage cops for breaking the rules and then let them win by allowing the conviction - if you include that evidence that would bring the "administration of justice into disrepute" 
2) Criminal Prosecution      
3) Disciplinary Hearing
4) Civil actions 

Guest Lecture – Jane Bailey – January 20th 
Search & Seizure in a Networked Environment
1. Legal Overview
a) Constitution
b) Privacy laws
c) National security laws
2. Recent developments 
a) Constitution
· Highest order of law
· Law that governs all law
· Constitution Act = 1982 – it tells us which levels of government have authority over which areas – comes important for national security (i.e.: what does the federal government regulate, provincial, etc.) 
· Essentially, who has power over what
· Charter of Rights & Freedoms (1982) – focuses more directly/specifically on the nature of the relationship between the citizen and the state – incorporates specific kinds of limits on state action, has many components (freedom of expression, mobility guarantees, equality guarantees) focus today is on PRIVACY  - capacity to survey/monitor us 
· Privacy is not enumerated in the Canadian charter of rights & freedom 
· Provision s.8 gives us protection against unreasonable search & seizure – charter only limits this to the power of the state against the search and seizure by the STATE – not against private organizations
· Section s.7 allows us for the provision for life, liberty & security of the person – much lesser extent than section 8 
· Dagg (1997) described privacy as “grounded in physical/moral autonomy – the freedom to engage in one’s own thoughts/action/decision” – privacy from this perspective becomes a value that is functional by attaining other human rights, value in and of itself as well 
· Privacy falls into 3 categories 
· Bodily – searches from the person 
· Territorial – searches of place over which you have certain rights (home, office) 
· Informational – searches of your personal information in collection of data with respect to you 
· 3 general steps/questions in a s.8 claim of the violation of privacy:
1. Was there a search or seizure by government? – if not, then end of inquiry
2. Did the government conduct violate reasonable expectations of privacy in the circumstances? – if not, then end of inquiry 
3. Should the evidence be admitted or excluded under s.24 (2)?
· Question 2 is most important 
· Did the person have a subjective expectation? Asks what that person actually expected – did they think it would be free from government view?
· Even if that person expected privacy – was that expectation reasonable within the circumstances? 
· What’s the nature of the information? (bodily and territorial tends to be information that courts understood easily such as places, spaces that are/or have content which tend to be intimate/personal – easier for courts to understand body cavity searches as personal – informational privacy up to the last 2 years, courts didn’t always understand how significant information could be)
· Bodily presence – was the person physically there when the search & seizure was laid out?
· Does the person have some claim to exclude others from the things that were search or seized? – possession/control/exclusive use
· Informational privacy = “core biographical information revealing intimate details”
· Plant – hydro records (grow op taking place inside a home) 
· Gomboc – hydro use/DRA technology 
· Morelli – personal computers (all it can reveal about you) 
· Tessling – heat emanations/ infrared 
· 1. Prior Authorization? If yes, presume reasonable – If no, presume unreasonable 
· 3. Admit or exclude evidence? 
b) General Privacy Laws 
(i) Privacy Act (federal) = how do you handle the evidence to protect their privacy, allows individuals to see access to see information the state has about them 
(ii) PIPEDA (federal) = relates the protection of the citizens vis-à-vis the commercial organizations, not the government – gives you a right to see the information corporations hold about you, have to adhere to disclosure of your information 
· Collection, use, disclosure
· Law enforcement exceptions
· If the police would like to know who the subscriber is that’s attached to particular internet address associated with child pornography – then they can request an internet provider to give the name/address of the subscriber of that IP address 
· This collaboration between the private organizations and state agents became very non-transparent – how are these determinations being made to agree upon giving out the name/address? 

c) National Security Laws = Laws that ensure the security of Canadians
· CSIS = established in 1984, powers set out by CSIS act, security program looking for people as a threat to Canada 
· CSEC = collects foreign intelligent signals and give assistance to federal agencies – jurisdiction not supposed to include Canadians – not innocent citizens 
· RCMP = involved in intelligence gathering with respect to Canadian security 
· Canada Border Services Agency
· Department of Transportation (no fly list) 
· FINTRAC = cash transactions over $10,000 – for the purposes of monitoring of money laundering, terrorists financing 
· Domestic Law 
· Statutory – they come from the Criminal Code – for police to get a warrant to search & seize – Criminal Code much more difficult to get a warrant to intercept communication (also known as common law powers) – RCMP runs usually under Criminal Code
· Specific Intelligence agency laws = used by CSIS and CSEC – they get their warrants from the minister of offence rather than judicial officer 
2. Recent Developments 
· R. v. Telus (2013) SCC 16 = text messages 
· Telus makes routine copies of texts you send/receive – kept for 30 days – had some that were not yet received by sender
· Police asked them to disclose the text messages, which they objected – said it was the equivalent to a wire tab – Supreme Court agreed with Telus – said that if police was access to these text message, will have to use higher standard wire tab provisions from the Criminal Code – otherwise wouldn’t’ give protection to subscribers 
· R. v. Spencer (2014) SCC 43 = subscriber data
· Using PIPEDA, asked ISP for subscriber information relation to child pornography files – led them to an address, and to Spencer – which was not actually the subscriber, lived within a household where someone subscribed to a service – He was tried and conviction of possession, and ultimately acquitted of making available child pornography – appealed to the Supreme Court – which they then upheld the conviction and said whether they had a reasonable expectation in the subscriber data that’d held by the internet providers – they found that as subscribers, he did hold an exceptional reasonable of privacy – they’re reasoning was that the nature of the privacy at stake did rise to the level of intimate information – not because the name/address itself was intimate but because that information was sought in a context where police had intimate information about the web-surfing and file sharing patterns of an individual attached to that data 
· How a bit of information can seem innocent – but police combine with other information 
· How could he have a reasonable expectation of privacy if he already had a contract to his IP provider stating they could provide information to police, but also said it would only release information if by law – could not have been a reasonable expectation of privacy 

· R. v. Fearon (2014) SCC 17 = cell phones 
· Do they automatically have the power to search your cell phone if they have evidence of something else? - If have reasonable circumstances and if police search your phone and arrest you, arrest has to be lawful – because information on your cellphone reveals intimate details about your life/relationships/affiliations and so we need a measure of accountability so police can look at cellphone if they arrest you lawfully 
January 22nd 
Documentary
· Downtown Seattle 1999, protestors gather against U.S imperialism 
· Marched from south Seattle with delegations from Asia, Africa
· Fighting for “people before profits” 
· Was no mastermind – was just an invitation to “join hands in order to make a difference”
· Police threatened that if protestors did not move they would be the subject of pain
· Used OC Spray on innocent protestors 
· OC Spray has been linked to over 100 fatalities in the US 
· This Spray has been associated with heart failure/miscarriages/chromosomal mutilations 
· Demonstration of working class people, of all different races/ethnicities 
· Believe that everyone everywhere should “share in the fruits of the labor” – want to gather to say no to the WTO
· Essentially it’s the focus of stealth government protecting big corporations while disregarding the needs of human rights
· “Live under economic system that wants to divide us”
· “Say NO to WTO”
· “We demand fair trade” 
· At the Wellco company in China, workers to do not have rights (fired if pregnant, experience verbal abuse/physical/environmental abuse), make barely no money, and work 77+ hours a week
· They make tennis shoes for Nike
· “25-block” no protest zone was created, in which it was illegal to carry signs – illegal for protestors 
· Mayor called in Nation Guard 
· What was being portrayed on TV was not what was actually taking place on the street
· Referred to black youth on the street to gang members 
· Taught to fear each other in which isolation leaves people powerless
· Corporate power can only build its global networks by dividing others
· Cut off from each other
· Cops underestimated the amount of people who came out to protest against their wishes (the cops wishes)
· People claimed they were making war on their own people 
· Doused people with tear gas and beat those who marched on Tuesday
· “Normal rights don’t apply t citizens of Seattle because the protestors were winning”
· Police marched/surrounded the protestors down out of the “no protest zone”
· Began arresting people for no reason
· Arrested 630 people 
· UN has identified 36 wards around the world to date – all of which were civil
· Global corporate powers depends on armies to protect them
· 89% of police department 
· 70% of people in prison are of color
· Corporate ownership of US prisons has grown 1000% in the last decade 
· “Bad news: some of the lawyers/activists on the legal team talked to some people in the jails, of which were beaten and pepper-sprayed at stand point”
· Global movement where people did not ask for permission to be free 
· Demonstrations were being held around the world in accordance with Seattle

January 27th 
· Written assignment (10%)
· Society is an aggregate of rational individuals.
· Monopoly over the use of force 
· Maximizing individual freedom and protect individual from the overwhelming power of the state 
· Class discussions for written assignment	
· Start with the facts of each case 
· Tonie Ferrell
· Good Samaritan
· Cops don’t beat up good people 
· Synopsis: witnessed a woman being assaulted/robbed by two people, comes along to see it and defend – scares off the two people – offers comfort to the woman being robbed – and then the police officer (Sergeant Watson) shows up and tells her to “shut the fuck up” – Tonie starts asking for badge number/name which then the officer kicked her in the knee – got put into the back of a cop car – then after arriving at the hospital and waiting surgery, she was told she was being arrested for resisting arrest and assault to a cop 
· Is a grandmother 
· Monopoly over the use of force: taking advantage over his authority based on the state support regardless of no one supposed to being able to be “above the law”
· Tonie Ferrell never used force against the police whereas they used it against her regardless of her not doing anything – monopoly (only person using force) = the cops has the monopoly over the use of force – whether she uses force against them or not, the police is allowed to use this force – supposed to only use that type of force in certain scenarios
· Use of crime control used – not due process model 
· One of the representatives of the state allowed to use violent against people
· Crime occurs when the cop kicks her knee (discuss the mens rea and actus reus) according to the judge – the cop is then acting as any other transgressor – worried about someone taking away someone else’s liberty – because that person is a cop, there are very limited times where you say “you just have to use force” – we give them this monopoly because it maximizes our freedom 
· That use of force took away someone’s liberty 
· Monopoly over the use of force is always with a member of the state
· We give them the monopoly over the use of force in order for them to proceed with a court proceeding – this is the only thing 
· Asks for badge number/name so she can report him – which is important because this represents the role she is playing citizen claiming she has rights and is a rights holder, which can be seen as very aggressive 
· Such an obvious abuse of force/power
· Worried about maximizing 
· Eric Gardner
· Extensive criminal record
· Cops get rid of bad people so we don’t have to deal with them 
· Synopsis: was selling unpacked cigarettes on the street and had a previous criminal record – OR was considered to be breaking up a fight and being a peace maker (makes him more of a good Samaritan than a bad guy) - approached by a group of cops who question what he’s doing – cop approaches to arrest him which he then pushes the cops hands away - police then put him in a choke hold where 4 of the cops jump on him – which he then screams he can’t breathe 11 times due to his breathing being restricted – he passes out – which the police don’t help him -  EMT bring him to the hospital where he was dead on arrival 
· A lot we don’t know 
· Monopoly over the use of force: by definition he is considered dangerous as well as based on his size – the real goal of the monopoly of the use of force, the goal is to get him in front of a court – from the CJS point of view, Eric Gardner is in more danger than Tonie Ferrell based on once you get into court, the way the state uses that monopoly of force is based on your crime and take away your liberty – liberty is taken away when you are charged with a criminal offence – to protect the bad guy – due process and crime control contrast to CJS
· Question which model you’re really working with
January 29th
· Assignment
· Start with conclusion 
· Citation ex.: (Bailey, 2010, p 52) 
· Liberal Principles constrain the state’s use of force
· It is all about the Due Process Model, not a Crime Control Model
· LP makes it hard for the state to use force
· Use law to attack the cops – use fairly 
· Conflict between culture of policing and the CJS
· When abuse of power happens, the criminal justice system has  2 concerns
1. Holding police officer (state) to account – do this by blaming the individual cop, not the system – just the bad cop, going to see if they have to punish the cop in some way to fix what has been done 
2. Repairing damage this abuse of power has done to state’s legitimacy – system is supposed to protect our liberty – LP says if we want to protect ourselves we have to make sure the state can’t get away with torturing most vulnerable people (those committed of crime), then they can do it to me – if the state loses its legitimacy, it loses its control which is their fear 
· Do NOT discuss whether police officer was abusive
· BUT to frame it as an issue state must respond to CJS
· Can negotiate democratic relationship between the citizen-state 
· Discuss state’s continued 
· Specifically 
· What is police officers (not) allowed to do? (arrest powers)
· When abuse of power occurs, what is CJS worried about?
· How can state repair the damage? (accountability)
Arrest Powers
“Police are in effect, the first and main keepers of the integrity and fairness of the criminal justice system….The police have a profound and taxing responsibility to balance individual rights with society’s need for security”  essentially to protect civil and democratic rights, NOT protect the people but their individual rights
· Arrest powers all depends on how serious the offence is 
· Indictable offences = they are the most serious offences – we give the CJS less power to punish them – since these offences come with a higher loss of liberty, CJS has higher standards/has more rules for the cops and trial courts to make it harder for them to convict that person 
· This type of offence gives the accused more protection
· Proceeds by “indictment”
· Summary offences = less serious stuff (ex. Take motor vehicle without consent, mischief to property, criminal trespassing, etc.) – the maximum penalty is smaller – we make it easier to convict people of minor stuff because they will lose liberty/property so there are fewer procedural protections for them
· Summary = quick and dirty 
· Dual/hybrid offences = up to the Crown attorney to predict whether to proceed by indictment or summary (ex. theft) 
· With this offence, it’s treated as an indictable offence until the Crown elects a choice 
· Thus the citizen will receive the highest form of protection until the Crown comes to a decision 
· Elects once it goes to trial 
· Is a dual offence all through the previous steps (arrest, bail, set date, etc.) 
· Arrest
· Taking physical control of someone to detain them by touching unless words of arrest are used and the person submits to the arrest 
· ss. 25-27 of CC = can only use as much force as is reasonable necessary to arrest, and actions must be reasonable and proportional. Person making the arrest is criminally liable for any excessive force used 
· s. 25 =  Cops are not treated any differently than anybody else 
· S. 26 = if you use more force than is reasonable necessary, you will be liable for that assault based on committing a crime – can be charged with assault 
· S.494 = anybody can arrest someone without a warrant as long as they are found committing an indictable offence, or a person who he believes based on reasonable grounds 
· S. 495 = (a) police officer can arrest someone if he believes on reasonable grounds that someone has committed or is about to commit an indictable offence (b) person whom he finds committing a criminal offence; or (c) he believes, on reasonable grounds, is subject to a warrant
· Supposed to release the person unless:
· Can’t establish the person’s identity
· To preserve evidence
· To prevent further offences
· Reasonable belief that the person will fail to appear in court 
· Arresting officer to release the person with summons or appearance notice
· If officer doesn’t give appearance notice/summons, bring them to the station - Officer in charge of police station has 3 different options: (1) release with summons, (2) promise to appear, or (3) recognizance (max. $500) without sureties or conditions = is posting bail, it is a piece of paper saying that this person has to return to court and if they do not they will forfeit the monetary value associated with it
· If the officer is still unsure if the person will return the court, they proceed to a bail hearing in front of a justice of the peace OR a bail court judge – has to be brought in front of a judicial officer – 24 hours is magic time: if you arrest someone and do not bring them in front of a judicial officer after 24 hours you have violated their rights :
· Bail Court 
· Primary ground = appear in court
· Secondary ground = reoffend or interfere with administration of justice
· Tertiary ground = confidence in administration of justice (lack of confidence in the public)
· To release with promise to appear, recognizance without sureties or conditions, or recognizance with sureties and conditions or detention order = surety is somebody else, not the accused, who says they will sign the recognizance and if not, they will pay up – sign the recognizance after proving they have the certain amount of money for bail, which they will pay the monetary value if the person does not appear
· Conditions on a bail order = the surety is responsible that the accused abides by the decisions (ex. Curfew if you’re mom signs your bail and if you’re not, she’ll lose her car. For drunk driving offences, includes NOT drinking – conditions with domestic assault = cannot see wife/kids, becomes very problematic if you require him for financial support in which they will demand him to be brought back)
February 3rd 
Assignment:
· What are police allowed to do/not allowed and WHY
· Don’t have intro/formal conclusion/or summarize the case – you can use some facts however
· If there is an abuse over the monopoly over the use of force, what is the CJS worried about?
· States worried about its own legitimacy
· If that’s what the CJS is worried about, what should they do about it? 
Methods of Accountability 
Accountability = measure to repair the states damage about legitimacy (i.e. Ferguson) - When thinking about loss of legitimacy think about protest 
1. Exclusion of evidence 
· CJS is worried about individuals liberty, so they make it hard to convict people even if they are guilty – because we’re more worried about the police over the criminal
· If there is an abuse of force, or some of those due process rules are violated – courts get mad, based on protecting the integrity of the system 
· First thing they’ll do is exclude evidence (i.e. Tonie Ferrell) 
· Administration of justice into disrepute – one of its drawbacks is not designed to discipline the police office, and the gap in culture is reinforced (CJS rules are stupid), as well as no deterrent effect 
2. Criminal prosecution 
· If a charge occurs and the police officer is charged with that crime, 
· Looks at the fact that cops are not supposed to go out and beat up citizens, which you are the bad guy and get charged with a criminal offence 
· Problems with this are:
· That the person making the complaint is at the basis of the charge against the cop, it is open to retaliation (thus the complainant is open to retaliation) 
· The Crown attorney can only prosecute other charges with the cooperation of the police – thus the Crown needs police cooperation – these charges wreck the relationship between the cops and Crown on a daily basis
· Private prosecution = individual can go to court 
· This is a criminal prosecution = police officer in this case become any other accused, no longer a police officer – due process kicks in thus making it hard to convict him and the burden of proof is going to be beyond a reasonable doubt (makes it very hard for them to be convicted) 
· Realistically nothing will change the culture even if there is a charge – won’t change the gap between the crime control model and the due process model 
· The more criminal charges, the more due process protection and becomes harder to convict
· Criminal prosecution is a difficult path for accountability 
3. Disciplinary hearings 
· 1. Internal investigation = all professions have the right to discipline their own members 
· Culture = what is trying to be done is to protect the police officer and his job
· Internal investigations can be effective when it comes to helping a cop be a better cop
· Not effective in reassuring the public there’s been a full investigation because it doesn’t look independent 
· 2. Public complaints commissions (SIU is newer investigation unit)
· Used to be made up just of citizens and were very ineffective, almost always the complaint was seen as victimizing the police officer 
· Because of this they were very sympathetic to the police
· This kind of complaint if they’re valid, potential loss of livelihood which is closed to property/liberty and because of this and the courts have said you have to follow all the due process rules 
· Not very effective as a form of accountability
4. Civil actions
· Instead of charging someone with a crime, you sue them for damages/money 
· You can sue for assault, battery, false imprisonment, intentional infliction of mental suffering
· If you just sue them for damages, the burden of proof is just based on the balance of probabilities  much lower burden of proof, have to establish a much lower burden of proof to be successful compared to burden of proof beyond a reasonable doubt which is 100%
· Drawbacks of this:
· Courts tend to more pro-police, very narrow interpretation in the way they apply these things 
· It is extremely expensive and very time consuming 
· Actually sue the police force (the state) is the one that actually pays, not the individual officer 
· EX. Doe vs. Metro Toronto Board of Commissioners of Police (1986) 
· Extremely hot outside, she lived in an apartment on the 2nd floor 
· Balcony rapist – lying in bed one night with the window open, the rapist climbs in the window and rapes her
· During the course of his trial, she discovered she’s number 15 (approx.) and finds out the police had purposely not told the public because they wanted him to reoffend until they caught him – didn’t want him to disappear 
· So she sues the Metro Tor. Police for negligence and the performance of their duty because they failed to warn the public about the rapist 
· Goes to a civil court where the police claim that they couldn’t warn women because they would have become hysterical 
· Awarded her $175,000 of damages – what is most important, is that after they lost this case they changed their policies 
· This has been the most promise of success 
Thus, accountability focuses on the individual, where you’re trying to change the policy behind it – you have to repair that damage to your legitimacy 
Criminal Trials as Social Ritual 
In the readings they argue the courtroom is the symbolically organized space that’s designed to reproduce through repeated visible rituals, a collective obedience to political authority 
· The whole idea is to resolve conflict through the citizen and the state in front of the judge – don’t want self-help responses to conflicts 
· The symbolism of a trial is similar to a liberal CJS
1. Reproduce a collective obedience to political authority  
· Weber: the state is defined as the institution that has the monopoly over the use of force 
· State has the authority to tell you what to do/make you do it 
· We give up our right to use violence and give it to the state, eventually the state loses its authority if violence is the only tool you have to make people do what you want them to do – it’ll be lost eventually 
· This is true of all states regardless if they’re democratic/liberal
· All states rely on some social ritual that translates this violence into authority 
· People buy into the system – say they will go along with the state, 
· Liberal CJS in a democratic system – we rely on the criminal trial to reproduce a collective obedience to political authority 
· During the criminal trial we’re actually acting out the relationship between 
the citizen and the state 
· The whole point is to justify the state’s use of force against the accused and legitimize that use of force by reconstructing force/violence as rule of law  - freedom, justice



February 5th 
Criminal Trial as a Social Ritual 
· 1. Reproduction of Political Authority 
· Criminal trial is one of the most potent rituals of legitimization in Western democracy (i.e.: voting) – criminal trial is something we do v
· Whole thing is designed on recreating the state’s legitimacy 
· 2. In Symbolically Organized Space 
· Can look at the courtroom as a symbolically organized space, similar to a church for marriage
· In a courtroom we see:
· 1. Dias = raised area in the middle, equivalent to where priest would stand in the wedding – raised which makes it central visual focus – where the judge sits within the courtroom thus making the judge the central visual focus, surrounded by visuals of the state – In Canada courts, usually see picture of the Queen based on her being the individual who embodies the state – because it’s a raised platform, the judge is always looking down on the proceedings, symbolizes that he’s overseeing the ritual but given the fact he’s on top with no one else shows the state’s power and impartiality 
· 2. Bench (big solid desk where the judge is) = never a table/chair, always a solid wooden enclosure  where you can’t see judges legs – large and impressive the way the state is large and impressive, as well as signifies impenetrability and permanence, judge now becomes more than an individual but more as the state
· 3. Dock (where prisoner sits if the accused is in custody) = off on the side, out of the central visual point purposely – has railings, cage Plexiglas, bars – represents isolation, unworthiness, stigma – symbolic separation – the accused is present however, they can witness the proceedings which symbolizes fairness in largeness of the state 
· 4. Crown Tables = Crown attorney on one side, defendant on the other: ritual distance/separation between the two meaning they are opposing parties (ritual distance allowing them not to fight, but resolving through talk – no violence) – triangle between judge, crown, and defendant = triangle where main rituals take place – victim and jury are not within this triangle – bar separates the public from the judge and the lawyers, helps to focus the attention on the triangle and is also at the end of the central aisle – although there is separation between citizen and the state, there is still the aisle for citizens to participate, creates a ritual distance
· 5. Gallery = fact there are so many seats tells you public is supposed to come, it is important – set their seats up so that everyone can see the triangle – give them undifferentiated rows, no tables/place for them to take notes so the geography of the space is symbolic in the sense that they are primarily there at observers 
· 6. Stand = usually up right by the judge, slightly raised by lower than the bench; higher than the floor – witness is there when they are called; when they’re not called they just sit in the gallery – when they’re called go down the aisle where they are then on display and are examined in a symbolic way – not allowed to go back to the gallery until the judge is satisfied with what they said, if you don’t obey the judge you can be charged with contempt of court (won’t give up the sources name) – if you’re given a subpoena to become a the witness that is a duty of citizenship, as a citizen you have to go and warrant will be issued if you don’t go – the victim at this time is like a regular citizen, sitting in the gallery: only give evidence if the Crown attorney asks/allows them, they have no special status – victim can sometimes be unimportant to the system 
· Through Repeated Visible Rituals 
· Enacting morality play, we are the extras – have to stand/sit at the same time, cannot talk, no smoking, if you’re a                                                                                                                                                                                                                                                                                    journalist cannot write – it is all closely controlled – if you get up to leave, must bow down to the judge at the end of the aisle – enacting a certain type of relationship – creating/recreating the state’s authority 
· Underlines the fact that rituals require action and participation, we “perform” them
· Ritualized clothing = in higher courts, judge wears a black robes as well as the 2 council, particular kind of uniform; is enforced – in lower courts have to wear black pantyhose, shoes, suits, etc. 
· Symbolic/Ritualized speech = operates at 2 levels: (1) arraignment = charges are read (2) how do you plea? = guilty or not-guilty – innocence doesn’t count because you do not have to prove your innocence, state has to prove you’re guilty – 2 lawyers refers to each other as “My Friend”, “ My learned friend” = insult, signals to judge “hold on he’s wrong” – 2 lawyers are never allowed to challenge authority of the judge – when a judge makes mistake and you want to contradict them, you say “With respect, my honor” – if judge still doesn’t get it, “With greatest respect, my honor”
· 3. (1) Role of the Defendant 
· In the CJS is the only one defined in the Criminal Code 
· Incorporate British common law as common law of Canada in 1867
· Case law is made up of judges
· Statutory law is passed by parliament
· Often when people look at criminal code they think it’s statutory law but it’s actually an embodiment of common law 
· 1892 – embodiment of legislation made by the judges of case law over time makes the Criminal Code of Canada
· Looks at crimes and procedures
· Revision of Code is 1955 but was just an attempt to reorganize/update the language, still based on Common Law – one of the big changes = cut off the ability of judges to make/create new criminal offences/crimes (Under section 9 of the Code)
· However, they can create new defenses (Section 8 of the  Code) 
· Parliament as legislature can amend a code and make new crimes – crime means up to the judicial interpretation of it – still a Common law system even though parliament makes up a new crime – the judges can make new defenses up 
· The Criminal Code looks like legislation but is actually an embodiment of Common Law
· When we talk about a case the first thing is the facts about the case, then the legal issue, then what their decision was and their reasoning for it 
· Although we’re looking at statutory law we’re still looking at it like a Common Law Process
· Section 21 = a “party” is an accused, number of ways you can become a “party” = you commit an offence, other people can be charged with an offence even if they didn’t do it (Section B/C) if they aid the person to commit or abets the person, 
· A) Actually commits
· B/C) Aid or abets
· We have to look at a case law to see who aids/abets:
· Ex.: Dunlop + Sylvester (1979) = two guys at a bar, 16 year old girl and friend who are also at the bar drinking, over the course of the evening a group of guys go over and ask them to go to a party, Dunlop and Sylvester watch the guys do it and decide to also go to this particular party and bring beer to the dump site where the party is being held – biker group gang rapes one of the 16 year old girls when Dunlop and Sylvester show up and they laugh and drink and leave when the party’s over 
· With a gang rape it is almost impossible for the victim to identify the actual person that raped her – often what happens is they do a “sweep”, get everyone involved and charge them – there’s no evidence that Dunlop and Sylvester actually committed rape – rape used to be referred to as “Sexual intercourse with a woman who was not your wife without consent” – number of ways to be charged with this offence 
· Dunlop and Sylvester are charged with rape by aiding and abetting, not actually committing the crime – they’re convicted at trial, and works its way up to supreme court of Canada (everything mentioned is considered FACTS) – issue here is whether Dunlop and Sylvester were aiders or abettors in section 21 of Criminal Code 
· Court looks at this and has to define aiding and abetting as = “mere presence at the scene is not enough to make you an aider/abettor”,  has to be more than just being thkere, says there needs to be encouragement or facilitation (includes things like looking out for cops/random people, enticing victim to scene of the crime, OR if the victim is able to get up and run – preventing the escape) 
· Court says they didn’t encourage the guys and didn’t facilitate in any way – on these facts, these two guys are not aiders/abettors and are therefore acquitted of the offence of rape 
· Court then adds something strange to the definition of aiding and abetting = presence and prior knowledge of the intention of the person who actually committed it, may be enough to equal encouragement 
· Have to apply the precedent OR distinguish the 2 cases on facts 
· Don’t have the facts stating that Dunlop and Sylvester knew prior to showing up to the party what would happen 
· Common Law develops as each new case is brought before the court 
· Ex.: Curran (1977) Alberta Supreme Court Case – Curran is at local mall with his friend Defoe, and a random guy is shopping and his name is Armand – Defoe turns to friend to tell him he wants to rob Armand – Armand decides to walk down a stairwell, Defoe catches up to him in stairwell and throws him down the stairs and steals his wallet – Armand is lying at the bottom of the stairs and Defoe gauges his eyes out so he can’t be identified and that’s when Curran says “That’s not good enough, a blind man can still talk” so at that point Defoe chokes Armand to death 
· Curran and Defoe are both charged with murder – Defoe is charged under section 21.1 (a) – Curran is charged under aider/abettor  
· Court looks at this and has to decide whether Curran aided/abetted – Court says that know that aiding/abetting requires encouragement/facilitation, however they focus on did Curran intend to encourage the murder on purpose, or was he just shooting his mouth off? – don’t know what he ends up being charged with because there was a new trial
· Section 21.2 
· Ex.: Puffer, McFall and Kzyma (1997) Manitoba Court of Appeal
· All friends, they decide to go to a town frequented by gay men where they decide to go beat them up (gay bashing case) – they’re walking through the park where they find a guy and all 3 tie up his arms/legs and all 3 beat him up – and then the 3 of them leave – Kzyma decides they need to get away so he decides to tie a pillow on the face of the victim so he can’t call out and get help – Puffer and McFall have already left at this point whereas Kzyma went back to do this – trouble is that the victim cannot breathe and he dies – all 3 of the men are charged with murder
· Kzyma is the guy who actually committed the offence (21.1. A) – courts have to determine whether they can be charged under the murder itself, they end up being charged under 21.2 (section states that they will be parties if the Kzyma actually commits the crime while the three of them are carrying out this unlawful purpose that they decided to do) – the way they all decided to go carry out an unlawful purpose is checked off, can check of that one of the friends committed the murder – if it’s something you ought to have known was going to happen you will be charged with murder too is also listed under section 21.2 – had to find proof that Puffer and McFall knew the murder would occur – THUS they found that they were parties to the murder – if convicted of a party on either of the categories (section 21 1 or 2) you are charged with the actual offence 
· Charter of rights and freedoms (1982) = even though the Common Law has always done this, we have officially added all of those due process protections to the Constitution – cannot be violated – those provisions are concerned about taking away liberty of the person charged with a crime – if you aid or abet a murder or are found with the intention to kill, the aid/abettor or the person who performs the common intention has to perform some kind of intention to kill the victim 
· Have to be found aware of the type of crime committed, have a general sense of it 
· These provisions in the charter made it harder to convict someone 
· When you have to charge a defendant, always start with the Criminal Code – a lot depends on the actual wording (use checklist/definitions) – that’s how legal reasoning works 
· Trying to work out that morality play – the citizen and the state 
(2) Role of Victim - Bilateral, individualism victim vs. collective victim 
· Victim is usually not talked about at all 
· Overview of Carter article = 
· 1980’s in New York City = crime is completely out of control – was 70% higher than the rest of the US
· Goetz – bit of a loner, works with computers – few years before the incident he was in the subway and got injured by being thrown through a window – he applies to the state of New York to carry a gun, they deny – so he gets a gun in Florida and brings it back to New York and carries it with him everywhere
· December 22 1984 – Goetz gets on the subway, 4 young men sit down around him and ask him up for some money, $5 – at that point he takes out his gun and he shoots 4 shots, one for each kid – they all scatter –one of them ends up sprawled on a seat, unable to use his legs for the rest of his life and is brain injured – within 24 hours, Goetz is being held as a hero called the “Subway Vigilanti” – he is charged with all sorts of weapons/assaults offences – he goes to trial where it appears the entire city is behind him
· Carter is a prof at Yale at the time and looks at this case and establish that someone who shoots at 4 guys and brutally injures one of them becomes the hero – have to get here by understanding how the liberal justice system work and establish systematics of how it works 
· Has to notice how liberalism looks at the victim in a particular way = looks at the victim as an individual who loses property or physical integrity because of the actions of another individual – goes right back to liberal principles (p. 421-422) - State supposed to protect us from these transgressors 
· He calls this bilateral individualism because it’s all about liberal individuals 
· If law/order is broken down from this perspective, the state is no longer protecting me – becomes rational for me to pick up a gun and protect myself if I’m always anxious/scared to get on a subway (p. 425-428)
· Goetz is actually the transgressor, why was he seen as a hero = Carter argues that you have to take systemic racism into account – collective biases where we treat different groups of people differently – if you can color-code the people in this incident, white men just trying to get to work, black young boys are a problem – because Goetz was “under threat” and takes out a gun, reassures his control – 
· Says that there’s another way to look at victimhood that’s more collective that the liberal system is blind to because it’s always focusing on the individual = that if you want to understand the situation you have to take into account how there’s a history of racism and oppression that continues to play out over time 
· Members of the group are victimized by lack of opportunity, physical repression, etc. 
· At this point of view, the government’s job is to remediate or fix the discrimination/repression – not to punish the transgressor
· Easy to let go of any sense of liberty  
· If there’s a break down in law and order between who we see as the victim/transgressor, easy to flip them 
· Liberal justice system is trying to legitimize this use of force 
· Carter’s article looks at individual responsibility
Criminal Trial - Role of Trial Judge, Defense Counsel, Crown Attorney 
1. Adversarial system 
· Contrast it with Inquisitional System = basing it on Napoleonic Code (the rest of Europe) 
· A Priori system = law was defined in code at once that applies to everything – so the r
· ules come first in the A Priori System 
· Role of CJS is to establish the facts of what happened so you can apply the rule
· Trial Judge is the primary investigator – investigate the allegations – he works closely with the police and the state prosecutor – part of putting the Crown’s case together – huge emphasis on documentary evidence – create a single file based on this
· All evidence gets into the file, even past convictions 
· Higher level of having to prove you didn’t do it 
· Would rather convict 9 innocent people to avoid letting that 1 guilty person get away 
· Adversarial Code = England/Canada (this is the one we follow) 
· Idea of Common Law is that rules are only developed in response to cases as they’re brought before the court 
· Focused on negotiating the democratic relationship between citizen and state – Role of CJS it is to protect the individual rights of the citizen (due process rules are followed – have to worry about how you do it) 
· Because we’re assuming individuals are rational and self-interested, the assumption is that if you want to know what actually happened – the truth will emerge when you let the parties (Defense Counsel and the Crown attorney) investigate themselves – and then bring their stories to the Trial Judge – stories can compete in the Liberal marketplace of idejas – Thus 2 sides of the same event – which means the Crown attorney who acts for the state, and the Defense Counsel who acts for accused, are adversaries = they’re on opposing teams/compete against each other 
· Trial Judge has to be neutral in the code = neutral arbiter – has to stay out of competition/fray – cannot pick sides/take evidence/listen as a neutral third party – and that’s when you get the triangle between Trial Judge, looking down on Crown Attorney and Defense Counsel 
· Viva Voce Evidence = witnesses coming to testify and telling their side of the story before the court – In Common Law court has to have evidence supported by someone 
· Restrict evidence that is not only – only relevant evidence can be admitted in court 
· In a Common Law court what you did before, cannot be talked about (previous convictions) = can be seen as prejudicial 
· Protecting individual’s rights 
· Through presumption of innocence = innocent until proven guilty 
· Burden of Proof is on the Crown – they have to prove you did it, you have don’t to prove it – crown has to establish ha prima facie case – evidentiary burden to rebut that 
· Because this system is so focused on civil right = we’re happy to let 9 guilty people go to avoid taking liberty away from one innocent person 
2.  Criminal Trial Procedure
· Starts with the Arraignment = get accused to stand and the where charges are read
· Then how they Plea – state has to be transparent in how they use power against this individual 
· Guilty 
· Not guilty
· No innocent because it is presumed that the person is innocent unless it is proven that he committed a crime 
· Not Guilty = goes to trial - Crown’s opening statement
· Prove things by relying on viva voce evidence – then witness goes through examination of chief where Crown asks them questions – then there’s an examination of chief, cross examination and re-examination by defense counsel 
· Whole point is to legitimizing and taking away liberty if the accused is found guilty 
· Resolve disputes  discursive process 
4.    A) No prima facie case = person will be acquitted 
B) If there is a prima facie – go through examination of chief, cross examination, and re-examination  
· Even throughout this process = no obligation for defendant to give evidence 
· Civil rights play out through this
5. closing statements = last narrative that each side tries to construct so the teach can get the result they want
· Crown attorney goes first
· Defense counsel
· Crown attorney can rebuttal 
6. A) Jury
· Finder of fact = what happens/who you think did it
· Next step is how the judge will give direction to the jury = he explains the law, and evidence – up to jury to device guilty/non guilty 
· Go out and do deliberation – have to come back with a unanimous verdict and if they don’t then it is a mistrial and restart entire process with new jury 
· Question of law = can appeal (prima facie) – up to the trial judge
B) No jury
· Trial judge is finder of facts 
· If guilty  go to next stage which is sentencing which is question of law, not fact and up to the Trial Judge
7. Not guilty  acquittal 
8. Sentencing – done by trial judge 

1. Plea Bargaining 
· When Crown attorney and defense counsel share information and negotiation the outcome of the charge 
· These adversaries are actually cooperation
· “My guy will plead guilty if you agree to one of these conditions….” 
· With multiple counts, if you plead guilty will drop most of the other charges
· Plea to a lesser included offence =  Accept a plea to a lesser included offence (ex.: robbery = theft + assault, implies that there’s violence involved thus can plea bargain that they will drop the robbery and agree to the theft, or agree to the assault – depends on what you can negotiate)
· Sentencing = when you both agree on the sentence – (ex.: my guy will plead guilty if you agree for a joint submission as to sentence) – negotiating the sentence itself 
· Adversaries end up actually cooperating and cooperating trial judge’s role as decision maker
· Only arraigns on the one’s you agree to arraign on – not on judges hands 
· Almost always judges will abide by the plea bargain 
· Karla Homolka = when that trial judge agreed for her plea bargain, the trial judge didn’t have to abide  by this however in this case – he had a long discussion over the value of the plea bargain that although justice would be better served by giving  a longer sentence but then accused people wouldn’t trust the Crown Attorneys who have the attempt at winning plea bargains 
· Real question is why do these guys bargain? 
· As much as they are representatives of state/citizens, it is still a day job
· They still have certain obligations/roles
· The Crown’s goal on a daily basis is to get through the list – drives the work of the court and takes away the unimportant ones – get through the list as expeditiously as possible with as many convictions as possible – doesn’t matter what the convictions are for as long as your get a lot of them 
· Plea bargains = efficient and you get guilty pleas – so at the end of the day, the crown attorney has done their job
· Defense Counsel’s goal is very rarely to get an acquittal – but success is reducing the consequences of the accused’s actions 
· Daily goals within work environment are different than liberal theory – makes it a lot of sense for them to cooperate
· For them the 3 people to cooperate effectively = works best when there’s mutual trust between them/relationships of trust
· Judges hate when you slow down the list
· [bookmark: _GoBack]In order for it to work well, have to be able to rely on others to do their jobs well – can call in favors at this point 
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Overview:
Criminal Liability requires:
1. Guilty act (actus reus)
2. Guilty mind (mens rea)
"Act is not guilty unless the mind is guilty also" - "Actus non facit reum nisi mens sut rea"
1. Actus Reus eus
A. Actions - e.g. sexual assault
B. Status offences - e.g. care + control 
C. Omissions
2. Causation 
Rational decision to commit an action --> "blameworthy" : legitimizes the state use of force to take away liberty or person's property 
Criminal Liability 
· Criminal liability focuses on:
· 1. Actus reus? --> if no, they walk (acquit) if yes...
· 2. Mens rea? --> if no, they walk (acquit) if both of these...
· 3. Defense or excuse --> if there is a reason/defense, acquit OR partial offence - reduces crime - if there isn't a reason
· 4. Conviction - guilty 
· 5. Sentencing 

· S. 290 (1) (a) (ii) CC - what do we need to establish before we convict someone of bigamy 
· Actus Reus checklist:
· Marry a person ("goes through")
· That person has to already be married to someone else 
· Mens Rea checklist:
· Knowledge ("knowing")
· 1995 - John marries Jane, they live in Toronto - in 2010 John meets Sally - he carries on these two relationships - in 2014 John marries Sally - thus John doesn't commit bigamy, however by going through the checklist - Sally commits the actus reus of the checklist, but not the mens rea **All under S 290 (1) (a) (ii)
· R. v. Droste (1984) SCC (supreme court of Canada)
· Synopsis = Is married with 2 kids but he is having an affair with another woman - begins to regret his marriage and wants to move in with this woman - however divorce is expensive and thus decides he'll get life insurance on his wife, kill her and then be able to move in with this woman. He says he will soak the car with gas, and then says while he's driving somewhere he'll ram the car into a tree making it seem like he had an accident and his wife will burn to death in which he'll collect the life insurance off his dead wife - puts a metal bar under the seat that if the wife doesn't pass out he'll hit her with it - Droste actually commits this, wife doesn't actually pass out and manages to get out of the car in which it ends up being the 2 children who die - not him or his wife
· Actus Reus checklist: 
· Cause death
· Of a human being
· Mens rea checklist:
· Intends to do it 
· To determine if he is guilty, would be acquitted because he didn't intend to kill his children even though they were the ones who dies - However, SCC determines he did have a guilty mind based on wanting to kill his wife - they transfer the mens rea to the actus reus of killing the kids 
· By this transfer, he gets first degree rather than manslaughter on accidently killing his children although he had a guilty mind

3 Categories of Actus Reus that the accused (D) can commit
· 1. Action (e.g. assault)
· S. 265 (1) (a) CC 
· e.g. Assault
· Actus Reus checklist:
· Touching ("applicaion of force") 
· Have to touch another person
· Without his/her consent 
· Indirect/direct touching (designed to protect physical integrity) 
· Mens Rea checklist:
· Intentionally 
· e.g. Sexual assault
· Rape  was defined in the code as: having sexual intercourse with a woman who's not your wife, without her consent 
· R. v. Chase (1987) SCC 
· Synopsis: Chase is an older guy, and grabs a 15 year old girl's arms and breasts - he tries to grab her genitals but is unsuccessful in reaching them and all while he's doing this, he's saying "Come on dear don't hit me, I know you want it" - he is charged with sexual assault - the trial court convicts him - he goes to New Brunswick court of appeal where they overturn the conviction - they say that this may be a common assault but not a sexual assault because he didn't touch the genitals - gets to SCC where they make the checklist - says there's assault however they come to the conclusion that "sexual" assault refers to: SCC says sexual doesn't mean you have to touch the genitals - in circumstances of a sexual nature where they sexual integrity of the victim is violated - where he was convicted 
· Actus Reus:
· (in)direct touching 
· without consent  
· SCC says sexual doesn't mean you have to touch the genitals - in circumstances of a sexual nature where they sexual integrity of the victim is violated (Chase)
· R. v. KB (1993) SCC
· Synopsis: KB is a dad who has a 3-year old son, where the son is at the developmental stage where he is fascinated in penises - KB gets annoyed and grabs his sons testicles as a form of punishment - father was then charged with sexual assault based on probably going to the doctor's due to bruising 
· Actus Reus checklist:
· (in) direct touching
· Without consent
· SCC says sexual doesn't mean you have to touch the genitals - in circumstances of a sexual nature where they sexual integrity of the victim is violated - where he was convicted;
· Includes acts of aggressive domination that violates the victim's sexual integrity (KB)
· Does not require sexual gratification on the part of the accused (KB)
· R. v. Bernier (1998) SCC
· Synopsis: Works in a facility for mentally disabled people (residence), as he's going about his job he likes to joke with the patients - one of the jokes he played was to grab the women's breasts and the men's testicles - ends up being convicted of sexual assault where the SCC goes back to the actus reus checklist:
· Actus Reus checklist:
· (In) direct touching
· without consent
· SCC says sexual doesn't mean you have to touch the genitals - in circumstances of a sexual nature where they sexual integrity of the victim is violated - where he was convicted 
· Includes acts of aggressive domination that violates the victim's sexual integrity
· Does not require sexual gratification on the part of the accused
· Does not require any hostility (Bernier)
· This is entire ********* ACTUS REUS CHECKLIST********

· 2. Status Offences/States of Being
· Criminalize being something or being somewhere
· Being found in a common boudy house - which is defined in S. 197 where prostitution is practiced 
· Actus Reus checklist for being found in a common body house:
· Being in 
· A common boudy house 
· Another ex. of this kind of Actus Reus 
· S. 253 (1)(a) - care and control of a motor vehicle while impaired
·  Actus Reus for impaired driving checklist: 
· Operating a motor vehicle OR operating a vessel OR aircraft OR railway 
· While impaired
· Assist in operation of motor vehicle OR vessel OR aircraft OR railway 
· Take a close look at AND's and OR's 
· Actus Reus checklist for Care + Control:
· in motion or not 
· Has care of a motor vehicle in motion
· In motion
· Not in motion
· Has control of a motor vehicle 
· In motion
· Not in motion
· Actus Reus checklist under care + control:
· Has care OR control of motor vehicle OR vessel OR aircraft OR railway (only have to check one of those off)
· Whether in motion OR not in motion (have to check one of these off)
· Ability to operate any of them is impaired by alcohol OR ability to operate is impaired by drugs
· Ford v. R (1982) SCC 
· Synopsis: Ford's drinking at a party, in and out of his car all night to put things in his care - when it comes time to go home he figures he had too much to drink so he asks a friend to drive him home - So Ford goes out to the car, gets into the driver's seat, puts the key in the ignition and starts the car just to warm it up as he waits for his friend to drive him home - Cops come along find him in the driver's seat - question is whether they can charge him with this offence - cannot charge with drunk driving because he's not actually driving - however he is just IN the car while impaired which makes it a status offence (state of being in the car while impaired while not in motion) THUS check off: in care + control of a MOTOR vehicle, NOT IN MOTION, while impaired by ALCOHOL 
· Ford says care and control = is an act or series of acts involving the use of a motor vehicle or an aircraft or a vessel or a railway whereby that motor vehicle or … may be accidently put in motion 
· If you add them all of they create a risk 
· Checklist for care + control: key in ignition, sitting in the driver's seat, car is on/running 
· R. v. Toews (1985) SCC
· Synopsis: Toews is parked on private property - he's been drinking and decides he will sleep it off - he gets into a sleeping bag and he puts the key in the ignition and doesn't turn the care on however - and lies across the front seat in his sleeping bag - cops come along and he is charged with care and control (Of a motor vehicle, NOT in motion, impaired by alcohol) - question is is he in care & control of a motor vehicle?
· Relevant things: key in the ignition, lying across driver's seat in a sleeping bag, car is NOT on, it is parked on private property - wasn't taken into account by Ford but is taken into account here - THUS the story is different based on the FACTS --> because he's in a sleeping bag (not sitting like Ford, lying across the seat), it restricts his ability to do anything however although the key is in the ignition (similar to Ford) - Toews didn't turn the car on (not able to do anything unlike Ford who had the car on) - and it is on private property (unlike Ford, it matters that it's on private property because roads make it easier for cars to move and there's no one else there thus no one to hit) 
· Toews was acquitted whereas Ford was convicted 
· This is the common law process 
· Stare Decisis (lower courts follow higher courts)
· Courts follow Ford's definition by the SCC but DON’T change the definition
· In courts, they can either apply it to the new case (saying 2 cases are similar enough that they should use the same rule) or distinguish the new case on it's facts (saying 2 cases are different)
· Pilon (1998) Ont. Court of Appeal
· Synopsis: Pilon blows over 202 and then gets into the driver's seats and throws the keys under the passenger seat and lays across the front seat to sleep it off 
· Thus: key is not the ignition (they're under the passenger seat), he is laying across the driver's seat, car is NOT on, and we're unsure if he's ON private property 
· This is more similar to Toews because they're both lying down across the driver's seat, the car is off for both (in addition, Pilon's keys are under the passenger seat) 
· Pilon is convicted in the end --> Because it’s a provincial court of appeal, they have to follow the SCC but are then distinguishing this case on the facts it presents 
· When looking at applying the law, lower courts can distinguish cases in order to get what they want - can work with the facts to get the result they want 
· 3. Omission
· Common Law tells us we only want to convict bad people on purpose 
· General rule = no duty to rescue anyone (not in the Criminal Law) 
· Not criminally responsible if we don't rescue someone else 
· Ex.: Watching someone fall off a cliff 
· Two exceptions to this general rule:
· 1. s. 217 = where if somebody voluntarily undertakes to do an act, that person has a legal duty to do that act if failing to do that act may be dangerous to life 
· 2. When the Criminal Law imposes a duty to do something 
· s. 215 = most common one - duty to provide the necessaries of life (if you lock your kid outside when it's -40 degrees and they die, did not have a duty to rescue but had a duty to provide them with shelter) 
· s. 263 = duty to safeguard a hole you make in the ice

Test Review
· Cannot write in CODE, can highlight/tab 
· Three parts to the test (marked out of 100)
· Part 1 = 4 short answer questions (50/100) - should take 40 minutes to do this section 
· Answers should be approx. 1 paragraph 
· Write in full sentences
· Part 2 = long answer question (25/100) - should take 25 minutes to do this section
· Expected to be between to 2-3 pages long 
· Part 3 = Fact situation (25/100) - 
· Give a story and are asked specific questions about it - will be very similar to today's class (Feb 26th) - "what is actus reus? what is required here? discuss similar cases. is it the same/different from these?"
· Ex.: What is blameworthyness = need both actus reus and mens rea
· Ex.: What is the actus reus of sexual assault? Is Donn's case similar/different as KB v. R
· Test covers everything from criminal trial to the end of today (feb. 26th) except for arrest powers
· To answer a fact situation - do a checklist and answer in paragraph form 

March 5th 
Actus Reus - Causation
Overview:
1. A/R checklist - when do I need to worry about causation?
2. Definition (1) causal chain = complete OR broken by intervenein cause (Jordan) 
a. exception - thin skulled victim (Smithers) 
3. Multiple causes (Smithers, Meiler)
4. First degree murder (Nette)
1. You only have to worry about causation if your actus reus checklist includes a requirement that the accused caused something else/some consequence to occur
· ex.: Homicide is the actus reus of murder and manslaughter 
· s. 222 
· What is the actus reus of muder? 
· D (defendant) has to cause death 
· Of a human being 
· By (in) direct means 
· Only reason we're talking about causation when it comes to actus reus of murder is being the accused has to do something that causes a consequence 
2. Causal chain: Looking for a causal chain or a chain of events that connects the accused's actions to some prohibited consequence
· Causation always involves this chain 
· ex.: Oklahoma City bomber
· Makes a bomb puts it in his van, then parks it infront of federal building - does this early morning when federal employees where they drop off their children at daycare located on the first floor of the building . Parks it then leaves where the timer then goes off and explodes the bomb - which collapses part of the building, where the worst part happens to the daycare - bulding collapses onto children where the kids then die as well as adults 
· Causal chain then says whether there is a chain of events the accused's actions with the prohibited consequence
· In this case the prohibited consequence would be that the children die
· There is infact a direct connection between his actions prior to the actual bomb to the kids dying (prohibited consequence)  
· Complete timeline between whatever he does and whatever the prohibted consequences are on the other end 
· ex.: Jordan (1956) British Court of Criminal Appeal 
· Synopsis: Jordan is at a cafe where he gets into a fight with a guy named Beaumont, when he takes out a knife and stabs Beaumont in the belly/gut. When he stabs him, the blade penetrates the intestine which is extremely serious/problematic. Beaumont gets taken to hospital where they put him on antibiotics. He then has a horrible reaction to the antibiotics so they remove him from this. However, next morning there's a new doctor who starts his shift, sees he's not on antibiotics so puts him on them. However has another reaction, and doctor then puts him on IV and gives him IV fluid instead of taking him off these meds. Trouble with this is that his lungs start to fill up with water based on not being able to get rid of the fluids where he then dies of bronchio-pneumonia (drowns).
· Jordan is then charged with murder 
· Then have to create a timeline in order to establish the prohibited consequence:
· 1. Has a fight 
· 2. Stabs Beaumont
· 3. Penetrates intestine
· 4. Beaumont goes to hspital
· 5. He is given antibiotics
· 6. Has a reaction
· 7. Doctors take him off
· 8. Other doctor puts him back on antibiotics
· 9. Has another reaction
· 10. He's given IV fluids
· 11. And more IV fluids
· 12. His lungs fill up
· 13. Beaumont dies 
· 2 and 3 lead to series of events to his death
· Action 8 by the doctor starts a second sequence of events to his death 
· Initial wound is partially healed thus he is not dying from the wound, he's dying from something else
· Although Jordan started chain of events, the doctor in these circumstances is an intervening cause that breaks the chain between Jordan's actions and the prohibited consequences of Beaumont's death 
· Causal chain is broken by doctor's actions, therefore he cannot be charged with muder because we cannot check off cause of a human being on the A/R checklist
· ex.: R. v. Smithers (1978) SCC 
· Synopsis: Is in midget hockey in Missisauga (team A), he is on the ice playing a game where Cobby is playing on the other team (team B) - in the course of the game Cobby is trashtalking Smithers where he uses a racial slur to get under his skin. Then Smithers and Cobby get into a fight on the ice where they get kicked out of the game however the game still goes on. Cobby then thnks he has to get out of there because he knows how bad he pissed of Smithers. Gets his friends to meet him in the parking lot so he can get away from Smithers. Smithers comes up to Cobby in the parking lot where he wants to finish the fight. Punches him in the head and kicks him in the stomach, and at that point Cobby vomits and unknown to anybody Cobby has a epiglottis that doesn't function properly where his lungs then fills up with vomits and he ends up choking on his own vomit. At the end of this series of events, Cobby dies. Smithers is charged with manslaughter.
· Homicide includes murder and manslaughter - share the same actus reus 
· Anything by (in) direct means, causes the death, and death to a human being 
· Have to create a timeline
· 1. Hockey game going on
· 2. Racial slur said by Cobby
· 3. Hockey fight between Smithers/Cobby
· 4. Both kicked out of game 
· 5. Change their gear/get off of gear
· 6. Race to the parking lot
· 7. Smithers punches victim in the head
· 8. Then kicks him in the stomach
· 9. Cobby vomits
· 10. Victim's epiglottis fails
· 11. Victim asperates (breathe in own vomit)
· 12. Victim dies 
· We know prohibited consequence is 12 - when Cobby dies 
· 7 and 8 are series of events that lead up to this 
· Did the accused's actions that create a causal chain to connect those actions to the prohibited consequence to the victim dying OR is there some other thing to lead to an intervening cause that breaks the chain of causation? 
· Epiglottis malfunctioning is what breaks the chain and IT becomes the cause of death 
· Exception to this rule is called thin-skulled victim rule:
· Comes from old Common Law where they say the accused has to take his victim as he finds him/her
· If they have a particular bodily characteristic that makes them in any way vulnerable, tough luck for you - not their fault however it is YOUR fault 
· Thus, victim's physical weakness on the part of the victim cannot break the causal chain 
· Look at Smithers' case and see how victim has a physical weakness, however it is not his fault - defendant is blameworthy 
· Jordan case would not have a physical weakness because it is solely the malpractice of the doctor 
3. Multiple Causes = multiple causes leading to death 
· In the Smithers' case there's: punch, kick, vomit, epiglottis, choke which all lead to Cobby's death 
· ex.: plane crashes are similar to this - always multiple errors leading to death - never just one cause 
· Additional definition when there are multiple causes leading to death:
· When there are multiple causes, we can complete the chain between the accused's actions and the prohibited consequences so long as the accused's actions are a contributing cause outside deminimus range 
·  Contributing cause outside the deminimus range = anything that has more than a minimal impact leading to the victim's death (more than a negligible contribution) 
· Punching/kicking have more than a minimal impact; have a severe impact in the death of Cobby --> which would not have set into motion all the other factors (vomit, choking, etc.) 
· Although it wasn't the only cause, it was a contributing cause 
· Therefore the actus reus for manslaughter is established because there is a chain between the two 
· ex.: R.v Meiler (1999) Ontario Court of Appeal - this was AFTER Smithers
· Synopsis: The accused if separated from his wife and the wife has a boyfriend, and he decides he cannot take it anymore - where he decides he'll kill the boyfriend then kill himself (mens rea). The series of events:
· 1. Gets a shot gun
· 2. Takes it to a house where he knows the boyfriend will be, BF is standing around with a bunch of other people 
· 3. Approaches this group of people
· 4. Loads the gun
· 5. Cocks the gun
· 6. Then puts his finger on the trigger - all the other people know exactly why he's there, these people are considered bystanders
· 7. The BS jumps on his back 
· 8. There's a struggle
· 9. During this struggle, Meiler pulls the trigger
· 10. Gun goes off and shoots the victim
· 11. The victim dies from the gunshot wound 
· What is the A/R of murder? Did the accused here cause the victim's death?
· 4, 5, 6 are actions which lead to the prohibited cause - victim's death which is 11
· Intervening cause argument = 7, which breaks the chain 
· Can still be a cause as well 
· Criminal Liability checklist: is there A/R, and if yes is there M/R which can then be transferred to the A/R based on Meiler killing someone else who is originally planned 
· Did he make more than a minimal contribution?
· Chain is still completed because this prohibited cause is more than a minimal impact leading to the victim's death 
· Less like Jordan, more like Smithers
· End up convicting Meiler based on transferring the mens rea to the actus rea 

4. First Degree Murder 
· Tweak the definition of multiple causes brought forth by Smithers
· Judgers are always worried about whether someone will lose a lot of liberty
· Murder can either be first degree or second degree (Section 231 (1))
· First degree murder = planned and deliberate
· Has a higher loss of liberty if you're  convicted 
· Minimum punishment is life imprisonment
· Penalty for both is life imprisonment 
· However, if you're convicted of first degree murder, you are eligible for parole after 25 years. And if you're convicted of second degree murder, you're eligible for parole after 10 years
· So even though these types of murder have same type of punishment, loss of liberty is much higher in first degree 
· Second degree murder = anything that isn't first degree murder 
· Make it harder to take away someone's liberty
· Nette - charged with first degree murder
· Synopsis: 
· Any murder that isn't first degree is second degree
 
March 10th 
Overview
A/R Causation
· First degree murder (Nette)
Mens Rea
· 1. Intention/Knowledge
· Intro
· Buzzannga + Derochers
· Beaver, Pappa John
· 2. Wilful Blindness 
· Oluwa
· 3. Recklessness 
· Sansregret
Causation defined (for multiple causes)
· Smithers - contributing cause - as long as the accused's actions are a contributing caus eoutside the deminimum range than we can complete that change and say he cause the prohibited consequences 
· "More than a negligible contribution" 
· "Insignificant" 
ex.: Nette (2001) SCC
· Synopsis: Nette is a b/e kind of guy - breaks into one house with the intention of stealing. He finds a 95 year old widow inside which he was hoping she wouldn't be there and tells her he's going to steal. Tells her to lie down on the bed where he ties her with electircal wire so she can't move. Then ties a garment around her face/mouth  then he leaves. 48 hours go by where she stays there before someone comes by to check on her (family, etc.). Because of the garment over her face she cannot breathe so she dies. 
· If someone had just walked in during the time where she was alone, tied up - she wouldn't have died 
· According to Smithers, the test has to have a contributing factor outside of a deminimus range, then Nette is found guilty of having the A/R for murder 
· We know from liberal principles, the harsher the penalty the more rules there are to protect the accused 
· Murder has a minimum punishment of life imprisonment 
· Can convict him of first degree murder or second degree murder
· They start with second degree murder
· The person will be up for parole in 10 years - smaller loss of libert
· The test for this should require instead a significant contribution, not insignigicant causes
· Its the same test as Smithers they just changed the way they described it
· Under this test, it applies because the actions were a significant contribution to her death - thus actus reus was there for second degree murder
·  Then look at first degree murder
· Cannot get out for 25 years - huge loss of liberty 
· The test remains the same (including the change from 2nd degree) but they add a second test: in addition to the Smithers test, his actions also have to be essential, substantial, and integral to the death 
· Courts say it's not an essential/substantial/integral cause of death so cannot make the context for first degree - thus saying there's no actus reus
· Changed the language and made a stronger test 
· One has an actus reus, the other does not - and they focus on the loss of liberty 

· Results-oriented judicial decision making = a common law system - we know we have precedence and stare decisis but at the same time each case is decided on its facts - so typically what a judge is looking for legal reasoning to support the outcome  they want in the came (desired outcome) 
· The SCC can change the definition/law, but every court including the one's below them have the opportunity to apply the rule to the facts or distinguish the case on the facts and come up with some other outcome 
· Facts are essential to this process 
· ex.: Toews (care/control of motor vehicle)
Mens Rea
· 1. Criminal offences - the most serious crimes in order of most to least (all involve a cirminal offense) 
· Intention/Knowledge - subjective test 
· Wilful blindness - subjective test
· Recklessness - subjective + objective element
· Criminal negligence - objective + subjective element 
· 2. Quasi-Criminal offences (less loss of liberty/property)
· Federal non-criminal offences + provincial offences where a fine or imprisonment can be imposed (i.e.: parking ticket)
· Strict liability - objective + subjective defence
· Absolute liability - objective 
· Higher up you have more stigma + loss of liberty, on the bottom you have less of both 
· When we take away someone's liberty we want to make sure their blameworthy 
· At the top of the chart you have subjective tests = so you go back to notion of rational decision maker - can only punish this person if they do the A/R and M/R which means that there's rational weighing of costs and benefits of actions
· A subjective test asks, "What was in the accused's mind, what was the accused thinking/thought process? Did they have a rational weighing of costs/benefits in their mind?" - it's a lot harder to prove this because you ned to have evidence of what they were thinking  
· Objective tests asks, "What ought have he been thinking? What would a reasonable person in the circumstances have thought?" 
· Subjective tests are way harder than objective test

· Intention/knowledge
· Intention uses words such as: wilfully, with intent, on purpose, intentionally
· Intention is different than motive - intention is looking at the reasoning process inside the accused's head - subjective test (looking inside/examining the accused's thinking)
· General rule = is that people intend the consequences of their actions 
· Knowledge uses words such as: knowing  
· ex.: Buzzanga + Derocher (1999) Ont Court of Appeal
· Synopsis: live in Windsor area where they're both francophones and there's no french high school in the area where they live,  after lobying, members finally agree to have a french high school built - however, a new board comes along and is less sympathetic about putting money into a french high school. So Buzzanga and Derocher say they need to get political momentum back, so they publish a panphlet where people get really offended by it - police charge then with wilful promotion of hatred (s. 319 (2)). They say their idea was to just get support for this high school, intention becomes defined as "foresight of the consequences of your actions" - it's not motive, not interested in why you're motivated to do it - only interested in what the internal thinking processes were thus makes it a subjective test 
· Subjective: did you foresee that these consequences were certain or substantially certain if you took that action 
· Even if you did the act to bring about the act to some other consequence 
· Looking at the M/R of intention because it uses the term "wilful"
· Can check off the M/R aspects for intention/subjective for wilful promotion of hatred, so they were convicted 
· Knowledge
· R.v. Beaver (1957) SCC
· Synopsis: Beaver brothers are in prison where they meet a guy, X, who does them a few favors. When Beaver leaves prison, X says its time for them to do him his favor in. X is pissed off at P and wants to defraud him. So X tells Beaver that he wants to sell him drugs and get him moeny where instead of getting drugs will actually give him lactic acid/milk sugar and agree to do this based on owing this guy a favor. The Beaver brothers meet P at the park where they hand him the package where then P reveals he's  an undercover police officer where he arrests Beaver under the old Narcotics Control Act with possesion of a narcotic. In their heads, they think they've handed in milk sugar, where the police thinks he's buying heroin. However when the analysis is done, X actually did give them a prohibited drug rather than the intended milk sugar thus they are charged with having a prohibited drug 
· A/R = they are in possession of the prohibited drug
· M/R = did they do it knowingly?
· If the A/R is posession of a prohibited substance, then M/R of knowledge would be knowing the facts of the A/R - in other words, have to know they're in posession and know it's a prohibited substance 
· However, he did know he was in posession of the package but he did not know it was a prohibited substance - so the court says in these circumstances because it is a subjective tests, he did not know all the elements to the A/R, so there's no M/R and he is acquitted 
· R. v. Pappa John (1980) SCC (see what happens when there's a conflict between liberal rights that are seeking to legitimize the accused, and equality rights - s.15) 
· Similar kind of case where there is a mistake in fact 
· Synopsis: Pappa John is selling his house in Vancouver and hires a real estate agent who is a woman. They go out for lunch where they're tipsy and go back to his house for sale - consentual make out on couch with consentual removal of clothing where she then says she has to gov and he argues that she wants to stay, then he leads him into the bedroom and where she removes clothes, folds them on a chair. He then ties her hands behind her with a bathroom robe sash and has sex with her. When he goes to the bathroom, she gets untied - she's terrified, and climbs out the window and goes to the neighbors - she is really distraught. Police are called and he is charge d with rape. 
· A/R of rape: sexual intercouse, with a woman, who is not your wife, without consent 
· Court looks at this and says on the evidence, the A/R of rape is checked off 
· Have to find the M/R of the offence where the judge says it is KNOWLEDGE - Has to know all the elements of A/R where it is clear that he is aware that they have sexual intercourse, is not his wife, is a woman - but he didn't know she was not consenting
· It is a subjective test, based on this - an unreasonable mistake in fact, if honestly held means there's no M/R 
· Similar to Beaver test because as long as it's an honest belief regardless if it's a reasonable person, can not check off knowledge
· Doesn't matter if it's unreasonable as long as it's honest
· Don't believe Pappa John, on the facts, the courts believe that he is a liar - check the M/R off and convict him of rape 
· Don't want to change the liberal principles, but want to get the right result 
· Still the law today, not worried about the victim - worried about putting the accused away
· Cannot apply objective test because knowledge is high up on the list
March 12th 
Overview
· Intention/Knowledge
· Subjective Foresight 
· i.e. Accused was certain or substansially certain his actions would lead to prohibited consequence 
· Subjective test (honest but unreasonable belief)
· Wilful blindness
· 1. Accused suspected a certain fact was true; (2) Accused knew it was probable, (3) Accused didn't check so they could deny knowledge + avoid criminal responsibility 
· Fully subjective test 
· Courts say if you can prove all of this is in the guys head than wilful blindness will be treated euivalent to intention
· Recklessness
· (1) Accused had subjective foresight of risk created by his own action (subjective) + (2) A reasonable person acting prudently would not assume the risk (objective) 
· Rational = weighing of costs/benefits - liberal principles
· Reasonable = common law word 
s. 229 - M/R of murder 
· a) "Means to" = intention 
· a. 2) = "reckless" in the definition thus it is recklessness 
Willful Blindness
· R. v. Oluwa (1996) BC Court of Appeal
· Synopsis: Oluwa gets on a plane in Japan, carrying with him a whole bunch of narcotics where he is flying all the way to Mexico. Because it's a really long flight between Japan and Mexico, it lands in Vancouver and then intends to go to Mexico. They search him and find the drugs on him. In Vancouver, they say that he has now imported a narcotic into Canada. He is then charged with criminal offence of importing. The M/R is intention/knowledge. Oluwa says he had no idea it was going to stop in Canada, never once said anywhere that he would be stopped and argues "how was I supposed to know?" Courts look at this and say it is a subjective test - evidence is that he did not know the place would be landing in Canada but because this is Common Law and theyre dissatisfied with that result, they impose an intermediate kind of M/R between intention and recklessness = You suspected the plane would have to land between Japan/Mexico, you knew it was probable that the place wouud have to stop to refuel, you could've asked before you got on the plane where it was going to land, however only reason you didn't ask was so you could act dumb if you got caught. In these circumstances, may be blind to the fact that the plane will not stop in Canada but it is a wilful blindness but you're doing it on purpose. This is also a subjective test. Thus, will treat this subjective thoughts in your head as the equivalent of knowing the plane would land in Canada. 
· Can substitute intention for wilful blindness based on it being the equivalent 
· Applying recklessness to Oluwa based on the facts =
· 1. Would have to have subjective foresight of landing somewhere othan than Mexico 
· 2. Reasonable person doesn't assume it's too risky (objective) 
Recklessness
· R. v. Sansregret (1985) SCC
· Synopsis: He's in his early twenties and is living with a woman who is in her thirties and they live together for about a year. Over that year, they fight a lot and he becomes violent on a number of occasions. He calls this "slapping/roughing her up" and she calls it "blows." After a year, she kicks him out. Couple weeks later, early in the morning at 4:30am, he breaks into the house through her basement window and comes right in the house, and is holding something in his hand. He's screaming/raging at her, she notices the weapon in his hand and becomes worried for her life. So to calm him down, she tells him that maybe she made a mistake - he calms down. After they talk, he initiates sex with her where at no point she is actually consenting however she is just terrified and trying to get him out of the house. After he leaves, she calls the cops and says he broke into her house and raped her. The only thing the police do is contact the Sansregret's probation officer when he calls the victim and tells her to not lay charges because then it will result in him going back to jail. A few weeks later, Sansregret breaks in her house again. This time he picks up a butcher life in the kitchen and she is desperately trying to call the police, he rips the phone out of the wall - he orders her to take off her pajamas and makes her stand in the kitchen doorway, he charges at the doorway and he stabs the doorway, at this point she is completely terrorized. He says he'll stab her if she calls the cops and theatens her. After an hour of this, she says "maybe I made a mistake" again where he then calms down and has sex with her again with no consent. At 6:45 she says she has to go to work where she drives him somewhere and she goes to her mother's and calls the police. This time, the police arrested him that evening. 
· Start with A/R of rape (sexual intercourse with a woman who's not your wife, without your consent) then move to M/R = it's either intent/knowledge or recklessness
· If it's knowledge, he needs to know all the elements of the A/R - did he realize she was not consenting?
· The fact he didn't figure out she was not consenting is a fully subjective test 
· Courts say knowledge doesn't work here because it's a fully subjective test
· In Pappa John's case, they said they didn't believe him - however they cannot do this are because it's unreasonable based on the facts of him being stupid enough to have thought this
· Rape is either knowledge or consent
· Knowledge doesn't work because he honestly has no idea that she wasn't giving consent
· Can check off second part, but cannot check off first because it is a subjective test based on unreasonable belief
· Cannot convict him with knowledge or reckless however can look at wilful blindness
· Had to have suspected in his head there was a chance she wasn't consenting, had to be probable because she called the cops the first time, and the only reason he didn't sit down asking if she meant and consented, because if she's not consenting he wants to be able to say he had no idea and avoid criminal responsibility for his actions 
· This analysis only applies to the second incident that occurs between Sansregret and his ex
· They say because it's the second time he did this, based on her complaining the first time, they can convict him because it shows that much of risk of the incident 
· Conflict in the law: Liberal Principles telling you to protect the accused and make it hard to convict them for the bad stuff, however under s. 15 based on equality rights, this type of sexual violence is very gendered by giving permission to bad men saying they can rape women and get away with it 
· Honest but unreasoable belief so it's not knowledge<---- Pappa John ---> Don't believe connect
· No knowledge, no recklessness <---- Sansregret ----> because of 2nd incident, makes it wilfully blind


March 17th 

Overview
Mens Rea
· Criminal Negligence (Tutton, Creighton, Waile) 
· Manslaughter is an example of criminal negligence being the M/R
Criminal Negligence
· The bottom of the criminal offences
· Criminal negligence is considered to be less serious
· You can commit a criminal offence and your blameworthyness will be established by your negligence
· Causes problem for the courts because criminal part means you have A/R and M/R which is what makes you blameworthy 
· Negligence isn't a criminal concept, it comes from civil law (private law) which is when you have a conflict between 2 citizens (i.e.: traditional slip and fall)
· Civil law neighbors own a duty of care - steps a reasonable prudent person would do
· Courts hate cirminal negligence because the notion of fault in private law is completely objective - an objective standard

· R. v. Tutton (1989) SCC 
· Synopsis: the Tutton's have a 5 yr old diabetic so - he's insulin dependant. Because he can't digest sugar, he cannot get energy so it digests all it's fat - as you digest fast, it leads to increase of acid in the blood which makes you sick and it looks a lot like the flu (nauseated, tired, etc.) If you don't get insulin artificially, the level of acidity rises in your body and kills you - thus have to inject insulin into the body. Because of the family's religious beliefs, they believe in faith healing when it comes to treating their son's diabetes and they take him to a faith healer, where they say if they believe his son is healed then he will be. So they take him home and don't give him insulin until he starts to feel sick and they give him the insulin he needs. When they go back to the faith healer, she says of course it didn't work because they didn't believe enough - they repeat the process and she says that if they truly believe their son is healed then he will be - They don't give him insulin based on believing he is healed - He goes to school and comes home not feeling well and they think it's the flu so they put him to bed. And when they go check on him, they realize he is dead - Parents are charged with manslaughter. 
· A/R = Tutton's have duty to provide necessaries of life for their child, therefore by failing to do that - they've indirectly caused the death of their son 
· M/R =  
· Three of the judges say it's criminal negligence where the important part is the criminal where they need some type of subjected M/R saying he's blameworthy 
· Half say that the definition of criminal negligence is the same as recklessness - thus they push it up the chart of criminal offences 
· Use  an objective test with a subjective element 
· The other half says, if the legislature had meant recklessness - they would've used recklessness 
· As much as we don't like criminal negligence, we have to figure out what it means - has to be more than regular negligence that we use in civil law so they come up with the modified objective test = first of all, since it's negligence not recklessness, has to look at the conduct of the accused from a reasonable standard; (1) the accused actions have to be a marked and significant departure from the standard of care of reasonably prudent parents; still an objective test (2) in addition to that, you have to look at all the circumstances including the accused's perception and beliefs to determine whether or not they met the duty/were negligent (subjective) 
· Altogether, under recklessness, they would not have any M/R
· By looking at the modified objective test = their actions were marked and significant departures of standard care, however on the opposite side these are loving/good parents who care for their child - really difficult question to determine whether the M/R of criminal negligence is there 
· No record for the case 

· R. v. Creighton (1993) SCC
· 222 (5) (b) = talking about committing homicide through criminal negligence (Tutton); (a) by an unlawful act which is (Creighton) 
· Synopsis: Creighton and his gf, and another guy spend 18 hours drinking alcohol and around cocaine at the girlfriend's aprtmt. After this 18 hour period, the gf asks with her consent, for Creighton to inject cocaine in her arm - as soon as this happens, she goes into convulsions where she stops breathing. The Coroner's evidence says the injection goes into her arm wheee she goes into convulsions because she has a heart attack, where she then vomits and chokes on her own vomit - where she then dies. As soon as she starts convulsing, Creighton's friend demands to call 911 where Creighton says not to and they carry her in the bedroom, he then wipes down everything that has fingerprints. Creighton then pulls the guy out of the aprmt where he then goes to check back up on her and finds her dead where he calls 911 and they charge Creighton of manslaughter by unlawful act. 
· Tutton for manslaughter it was either recklessness by criminal negligence or a modified objective test, however for Creighton it is manslaughter for unlawful act so the question is what is the M/R for Creighton 
· First part of the M/R is the M/R of the unlawful act = (1) In Creighton's case it's knowledge/intent because the unlawful act is trafficking by distributing and injecting cocaine into his girlfriends arm = this is subjective knowledge of what he's doing which he does on purpose; (2) The unlawful act has to create a risk that a reasonable person wouldn't take; but because this is criminal negligence, (3) the risk has to not be trivial (minor) or transitory (doens't last a long time) --> this is thus some type of modified objective test; (4) accused has to have the capacity to appreciate the nature of the risk (fully subjective)
· 1. Mens rea of unlawful act (subjective) - injected her arm on purpose
· 2. Risk is that a reasonable person wouldn't take
· 3. Risk if NOT trivial or transitory (2 + 3 is modified objective test) - was not trivial or transitory
· 4. Accused has capacity to appreciate nature of the risk (subjective) - was subjectively able to know the nature of the risk
· For Creighton, main test is objective but it has subjective elements, similar to Tutton's test (Objective tests with subjective elements) 
· Concern is about blameworthiness
· Even at the bottom of the chart, when you're talking about criminal negligence, the court wants some type of subjective blameworthiness 
· Courts really uncomfortable with fully objective test because you're giving up liberal principles
Overall: 
· Tests for Criminal Negligence =
· It's either recklessness = 
· (1) accused subjectively decides to take a risk (subj.); 
· (2) that a reasonable person wouldn't take (obj.)
· THUS it's a subjective test with an objective element 
· OR a modified objective test (Tutton) based on manslaughter by criminal negligence 
· (1) Marked and significant departure and (obj.);
· (2) Within circumstances including the accused's perceptions and beliefs (subj.)
· Objective test with a subjective element 
· OR a modified objective test (Creighton) based on whether there is M/R of an unlawful act (subj.) PLUS
·  (1) the risk of something a reasonable person wouldn't take (obj.); 
· (2) risk is not trivial or transitory (obj.);
· (3) accused had the subjective capacity to appreciate the nature of the risk (subj.)
· Thus it's an objective test with a subjective element
Mock Trial
· Being charged o 1st degree = intended to kill wife, subjective intent
· Certain or substantially certain his actons would lead to death of his wife
· Jones was warned not to marry him, he was financially dependent on Jones
· He had poured boiling water on his wife, and the nlied and said she had fallen in a fire - until he confessed
· She had filed for bankrupcy baced on the depencies of Hutt
· She suffered from: 9 fractured rib, 29 air riffle bullets throughout her body - shot from point blank range, black eyes, broken finger, fractured wrist 
· There were signs of her having lead poisoning - were not a contributing factor in her death
· He kept Jones in the basement, Hutt accelerated her death from furhter abusing her after her burning 
· He waited 12 hours to call the paramedics, wanted to make sure she was dead before they had the opportunity to recessitate 
· Believe he will be found guilty on 1st degree murder 
· Wilful blind in relation to the death of his wife
· Claiming to be guilty of murder, not manslaughter
· Knew there was a risk, knew the fact was probable, avoid crim. responsibility in the Oluwa case which relates to this 
· Subj. impossible for him to be unaware of his wife dying from her injuries, could thus avoid crimimal responisbility
· Recklessness
· Failed to provide the necessaries and care to his death
· Any reasonable person would not only have provided Mrs Jones with the proper necesssary care, however they would not have committed the same acts tha tHutt had
· Subjective and objective aspects of M/R
· Claiming she died from the indirect actions from Hutt, and as a result of him now providing her with medical care - intentionally, as well as a continued act to injure 
· Overall, waiting until she was dead, pretending to perform CPR, and the intentions, result in a claim that Hutt deliberately planned to kill Donna Jones and that he had subjective knowledge
Defense 
· Claiming he had no motive to kill his wife, as she was seen as his only protector and liabilitywithin the world - without her, he is simply helpess
· Tells her mother over 7 different phone calls that Hutt is taking care of her 
· Conviction of manslaughter 
· Hutt's case is similar to Pappa John's case in the sense that they argue that Hutt's honest belief that his wife didn't need medical help or need to be taken to the hospital - relating to the Pappa John's case in the case that he honestly believed he had consent to sex
· Considering the facts, Hutt never had to take his wife to the hospital plays a considerable factor in the process of not bringing her to the hospital this time based on it being no different 
· Claiming that Hutt had no reason to believe that she wouldn't heal from her wounds and be okay 
· Honestly believed all of this 
· Comparing this case to the modified objective test applied to the Tutton case and Creighton case 
· Arguing why Hutt would take the life of the only person in his corner
· Marked and significant departure	

· Did cause the death of his wife, the issue lies in the mental state of the accused throughout this period of time of throwing boiling water on his wife - to her time of death 
· In order to convict of first degree has to obtain = intended to kill, actions were both planned and deliberate 
· Other alternative = is conviction of second degree murder = murder that is not planned and deliberate 
· A) an intent to kill - on the evidence before you, did Hutt have subjective foresight? was he certain or subtansially certain that the actions would lead to his wife's death
· B) Find that he was wilfully blind - subjective test, what is important is whether he knew that her dying was a risk that was probable, determine on the facts in these circumstances he knew it was even likely she would die - in his own mind makde a rational choice not to take her to the hospital to avoid criminal liability
· C) recklessness = have to determine  on the facts that he indeed acknowledge that there was a risk leading to her death, and that it would've been a  risk that a reasonable person would not have taken
· Third alternative = manslaughter under:
· a) Criminal negligence (the mental state required here speaks to what was in his mind when he decided not to seek medical treatment - largely objective, whether a reasonable person in those circumstances would've realized that everything would've led to her death - as well that it was a marked and significant departure from the standard of care
· Keep in mind subjective perceptions of Hutt, what it reasonable based on what was going on in his mind - for him to refuse to call for medical help
· b) Unlawful act = that his actions were intentional, determine his unlawful act created a risk that she would die that a reasonable person would not assume, risk was neither transitory nor trivial, and still must look into Hutt's wife that if he had turned his mind to this risk he would've been able to understand the severity of his actions 
March 26th
Overview
Mens Rea Chart
· Intent/Knowledge - subjective
· Willful blindness - subjective
· Recklessness - subjective with objective element
· Criminal negligence - objective with subjective element 
-------------------------------------------------------------------------------
· Absolute liability - objective (convict on A/R alone)

Quasi-Criminal Offences

· Crime is made up of 
· 1. Prohibition
· 2. Penalty
· 3. Injuries to the public
· ex.: aviation (federal) and highway traffic (provincial) in which they contain the first and second aspects of crime, however not the third
· These are examples of quasi-criminal offences 
· If you don't pay these fines, you can be put into jail - thus there's a concern about liberty 
· R. v. Pine Yven (1921) Sask. CA
· under s. 35(1) of the Sask. Temperance Act = no person who sells soft drinks can have any alcohol on the premises 
· Synopsis: December 6th, 1920, he owned a corner store where he would sell soft drinks and he receives a shipment of soft drinks all in closed bottles. Three of those bottles, unknown to him, contained liquor. Courts say that this is a regulatory offence including a prohibition that thou shall not have booze on the premises of selling soft drinks - they then say this is a case of absolute liability, meaning that you can convict on the actus reus alone. They convict him on an Absolute Liability offence.
· Situation where there is a precedent that's gotten rid of any sense of blameworthiness for these kinds of regulatory offences and is tainted by the context around it 
· R. v. Sault Ste. Marie (1978) SCC
· Synopsis: Sault Ste. Marie is growing and produces more garbage, which they hire a company to produce a dump for this garbage. The dump is on this high ground that runs along Cannon Creek which runs into the Root River. They build the dump by using this method called continuous slope - put a layer of garbage and cover it with gravel, repeat the process and the way that the gravel squishes all the garbage and chemicals down, however the chemicals make their way into Cannon Creek and then Root River. Under s. 32(1) of the Ontario Water Resources Act, it's an offence for any city to discharge, deposit, cause or permit the discharge or deposit the pollution into the water ways. Thus the city is charged under this quasi-criminal offence, the Crown then makes the argument that it is a regulatory offence only having to prove A/R. However, they look at this and say that by getting rid of any blameworthiness in the past, it led to injustice thus they become uncomfortable with absolute liability  even though it's a quasi-criminal offence, they're concerned with all the problems in that area. So they come up with strict liability offences, which goes before absolute liability, thus they only have to prove they committed the A/R, where they don't have to prove the M/R. However they have to prove the defense of due diligence meaning that they have to be able to say that they had no clue that this was going on. Thus, they have to say "Based on my knowledge of the facts, I did everything I could to avoid this particular harm." 
· Thus = strict liability has to have the proof of A/R but have to have a subjective defense 
· Courts create this strict liability category to avoid putting someone in jail when they had no subjectiveness about the crime 
· Strict liability is before Absolute liability because absolutely only contains objective element whereas strict liability has objective with subjective element 
· This new category would have avoided putting Pine Yven in jail 
· Reference Re. Motor Vehicle Act (BC) (1985) SCC
· The SCC looks at this and says that yes, there still might be some absolute liability cases out there however under s. 7 of the Charter, we all have the right to liberty and to not be deprived of this liberty if the state follows the principles of fundamental justice- protects our liberty and can only take it away if you follow the principles of fundamental justice - and the courts say A/R and M/R requirements are part of fundamental justice, it requires both A/R and M/R
· They take the liberal principles, and they make them apart of the constitution 
· Under s. 7 we have now abided by these principles because they are a part of fundamental justice 
· For absolute liability, cannot imagine what type of case would fall under this so they just leave it open - because they have to require both liberal principles, A/R and M/R
March 31st 
Individual VS Group Rights
Overview
eg.:  Consent in sexual assault cases 
· (Beaver) =
· 1980 - Pappa John
· 1983 - s. 265 (4) CCC
· 1985 - Sansregret
· 1992 - ss. 273.1 + 273.2 CCC
· 1995 - Park
· 1999 - Ewanchuk
· 2011 - J.A.
· How honest is honest? (Ladue)
Pappa John (1980)
· Everyone agrees on the facts, the interpretation of the facts is what made it difficult
· The liberal CJS is trying to protect the accused - that their liberty isn't taken away without due process, however in this case you have the exact same story with two people's interpretations of it 
· What causes conflict is between the focus on the individual who can't let the state take away their freedom and the harm that it proves to the victim because she is a member of a group 
· In 1983, because Pappa John's case was so controversial, Parliament responds by enacting s. 265 (4) = where an accused alleges that he believed that the complainant consented to the conduct that is the subject matter of the charge (Pappa John believed that the woman was consenting), a judge, if satisfied that there is sufficient evidence that, if believed by the jury, the evidence would constitue a defence, shall instruct the jury, when reviewing all the evidence relating to the determination of the honesty of the accused's belief, to consider the precense or absence of reasonable grounds for that belief 
· Under the concern of assault, results in a subjective test - if he honestly thinks she consenting then there's no liability, if the judge goes to the jury, then basically the judge has to tell the jury to look at all the evidence regarding whether he honestly thought she was consenting 
· This overall, is a Pappa John test that is subjective - puts Pappa John into the code, creates a trajectory forward 
Sansregret (1985)
· Look at the situation Sansregret and are looking at the way to convict him based on the circumstances
· The liberal emphasis on the individual is constitutionalized and they don't want to give that up - however at the same time want to have to hold Sansregret accountable for his actions 
· It's a subjective test which they will not let up, doesn't involve intention/knowledge because he honestly had no idea she wasnt consenting - doesn't involve recklessness either because he didn't acknowledge the risk, and the subjective tests don't allow them to convict him which is why they focus on willful blindness
· By focusing on the evidence, it is willful blindness because his "thinking wasn't innocent" - turns a blind eye to consenting because in the end he wants to get away with it 
· Involves the subjective test and is willful blindness based on focusing on the second attack, not the first 
· Trying to stay true to the liberal principles but convict him for doing wrong at the same time
· In 1992, parliament enacts s. 273.1 = no means no, and 273.2 = trying to put limits around the Pappa John defence
R. v. Park (1995)
· Synopsis: Park meets a girl, asks her out and they go on a date. He says at the end of their date it gets super hot and heavy, however she says he kissed her goodnight and because of her religious beliefs wasn't in to sex before marriage. Two weeks later, he calls her on the phone early in the morning, where he says he's in her area and she says it's ok to stop by - because it's early in the morning she is in her bathrobe after getting out of the shower. She greets him with a kiss on the cheek and tells him to come in - and he takes this as her consent to sex. So he pushes her onto the bed and begins doing things. And because she had been assaulted before she gets shocked and freezes. So he leaves, and she calls the police where he is then charged with sexual assault and his argument is that he's like Pappa John and that he honestly believed she was consenting. The trial judge looks at this and says the question is whether she consented or not, and thus convicts. Goes to the court of appeal where they say that if he is claiming that he had an honest belief it has to go to the jury because it can lead to an acquittal and since you didn't ask the jury, results in a new trial. Then the SCC gets it and has to decide what to do - they say it's still a subjective test but they reach back to Pappa John and they say yes it's a subjective test but there has to be an air of reality to his claim that he thought she was consenting. That means that you look at the totality of the evidence and say, "Can the person's claim be reasonably and realistically supported?" THUS - it is still a subjective test but has to have an air of reality (some evidence to support it). Air of reality is a legal question and if there is none than the guy cannot claim it. 
· They say there's no air of reality in this case and they convict him 
R. v. Ewanchuk (1999)
· Synopsis: Ewanchuk wants to hire somebody for his business so he puts out an ad and a 17-year old girl applies, and he says to meet him at such a place where he'll give the interview. And she gets there and he's sitting in his work van and behind it he has a trailer where he carries equipment where she isn't very comfortable where he says it's all professional and she agrees. He then says she looks like she has the skills he is looking for and offers her to come check out the equipment in the trailer, and when she walks in he closes the door in such a way where she believes that when he closed it, it is locked where she then panics. He comes up and begins a series of touches - he touches her, and she says that she's strictly only here for the job, and every time she backs away she's getting further into the trailer away from the door where he continues to grab her and touch her. Finally, she gets around him and goes for the door and runs out of the van. The cops are called and he's charged with sexual assault. This case goes to trial and the question here is, "What did he believe?" and the trial judge looks at it and says it has to be a nonconsensual touching but because she didn't leave means that she was consenting or that he believed he was consenting. So this results in a very different interpretation of the facts. Based on this they end up acquitting him and when it goes to the CA, they say it makes sense and acquit him too. When it gets up to the SCC - the legislature says "no means no" and based on her saying no, the problem here is rooted in rapeness - they say the case is not about consent, she never gave consent, it's about rapeness and stereotypes and the stereotype is that she got into a van with a man and then went into the closed trailer with the man and thus must have been consenting because she made herself available to him. The SCC says that these are all myths and the real problem is that they deny women's sexual agency; implies that women are always up for sex with men and if men want it, then they have it and that women don't get to make their own choices. Thus they say that they need to do something with consent so they say there's no such thing as implied consent which is what the trial judge argued - you either consent or you don't, AND consent has to be affirmatively communicated (no means no, anything but yes means no, silence means no - yes means yes). The onus is on the accused to take all those steps necessary to ensure the victim is consenting. Within this, it's still a subjective test. Has to be an air of reality, an affirmative consent, and more than a bare assertion (can't just say he has no reason to believe it, has to have a reason in his head). Overall, the courts are trying to protect women from sexual violence - they're trying to protect women's sexual agency.
· He was then convicted 
R.v J.A. (2011) SCC
· Synopsis: J.A. and his partner have lived together for a long time - JA is the male partner and KD is th female partner, they have a child. And throughout that relationship they have tons of consentual sex involving kinky sex. She is into erotic asphyxiation (practice where one partner chokes another to the point of unconsciousness as a form of pleasure). This is part of the consentual ongoing relationship. One night, they're having sex and with her consent, JA chokes her, and she loses consciousness for about 3 minutes. During that 3 minutes he has tied her hands behind her back and inserted a dildo into her anus which is all stuff they had done before. She wakes up, they have vaginal intercourse and roll over and go to sleep. Two months later they break up, and has nothing to do with the sex where he is asking for custody of their son. Her evidence is = he asked for custody for my son so I went to the cops and I told them that when I was unconscious he had done these things to me and I want him charged of sexual assault. Which he is charged with - before it goes to trial, she wants the cops to drop it because she was fine with it in the end. The cops then say that they cannot drop the charges, so the case continues and at the trial she gives evidence saying that it actually WAS consentual and that she only did this as a bargaining tool to get custody of her son. He's convicted of sexual assault at trial by the trial judge - the CA overturns it and acquits him and then it goes to the SCC. By looking at s. 273.2, if you're unconscious, you're incapable of consenting thus no consent for the stuff he did while she had passed out.
· He was convicted
· Focused on individual accused and the state - not focused on the victim
· If the victim says please don't charge him, they have to follow through with the charges and go against the victim's wants because they cannot condone this type of violence against women 
R. v. Ladue (1965) Yukon CA
· Honest but unreasonable belief = no M/R
· Goes back to results-oriented judicial decision making 
· Synopsis: Ladue is walking down an isolated road and as he's walking he sees a hut where the door is open, and he peaks in the door as he's walking by and he sees a woman lying on the ground asleep. He decides he's going to go inside and rape that woman, so he goes in, rapes her, passes out next to her and late that day the cops come and find him lying in that shed. At that point that Ladue discovers that she wasn't passed out, she was dead - The police want to charge him with rape. When it comes to the A/R of rape (sexual intercourse with a woman, outside of marriage, without consent), he does not complete it because on the basis of her being dead, she is not a man or woman - she is simply a dead body. So they charge him with the interference with a dead body. This A/R for this is: that he improperly or indecently, interfered, with a dead body - all checked off. Although he was charged with this, he argues that he did not mean to rape a dead body, he meant to rape a woman - thus he's arguing that he's a rapist. The attempts by the courts is to get the correct charge at the end of the case, they say that he is not innocent and don't want to just let him go. 
· Court is trying to get the answer that makes sense at that time for the society that they live in, that's why the rules change overtime and move away from past racists decisions. In order words, the doctrine of precedence and stare decisis are not a straight-jacket.  
April 2nd
 Overview
Mentally disorder defendant
1. s.16 A) Suffering from mental disorder
             B) That makes D incapable of appreciating nature + consequence of his acts, or
             C) Knowing his acts are wrong
2. Disposition 
M'Naghten (1843)
· He heard voices in his head, he couldn't sleep/eat and was disturbing his ability to go along with his life. He came to the conclusion that the prime minister of England, Robert Peel, was putting these thoughts in his head to disturb him. So he waits outside of where he's coming from and ends up shooting his secretary, Edward Drummond, and he gets charged with murder. The courts say because of a disease of the mind, M'Naghten isn't able to make that rational weighing of costs and benefits so they cannot convict him of a crime. Instead, they say that they cannot let him go so they put him in an insane asylum in Bedlam, and they leave him there - he's detained at the King's pleasure. This demonstrates them trying to be true to their liberal principles but trying to get the result they see fit at the time. This understanding of what they need to do here, has been embedded in  section 16 of the Criminal Code; where there are three elements:
· 1. This person has to suffer from a mental disorder, plus
· 2. Has to make them incapable of:
· 3. Appreciating the nature + consequences of his acts, OR
· 4. Knowing his acts are wrong
· In order to determine this you have to know what each of the elements mean
· 1. Mental disorder = known as a "disease of the mind" that they used to describe mentally disordered individuals in 1843. 
· R. v. Cooper (1980) SCC
· Synopsis: Cooper is an outpatient at the Hamilton Psychiatric Hospital, he lives in the community but comes in for treatment. The staff at the hospital decide to throw a party and the invite all the in-patient patients and the out-patient patients. At this party, Cooper meets Denise Hobbs who was an in-patient. After talking, he decides to have sex with Denise Hobbs however he's unable to have sex and he loses it/gets angry and ends up choking the woman to death. So he's charged with murder, and the question that arises is "Is he mentally disordered in such a way that wouldn't make him criminally responsible for his actions?" 
· This is a legal concept NOT a medical concept - you can call psychiatrist to give evidence but that's just evidence, it's up to the court to determine if he has a disease of the mind 
· Legal definition of disease of the mind = any disorder that impairs the mind and its functioning 
· Two exceptions:
· 1. When you intentionally get drunk/high, self-induced state of intoxication whether it's drugs or alcohol 
· 2. Transitory mental states (ex.: a concussion)
· The courts say that yes they've changed their trajectory of what mental illness is but that it is still a legal person - can that person make that rational weighing of costs and benefits 
· In 1843, they said that mental illness was "evil" and rendered individuals insane where they would put them in asylums for their delusions;
· In the 60s-80s they said it needed medicalization and pathology resulting in the need for treatment - however there were concerns about liberty where the argument is you can't take away someone's liberty because that's not what society is set up to do and is only supposed to do this is severe circumstances;
· In 2010 and forward they started talking about evil again, and incapacitation and the protection of society. 
· Once you get past 1, you move to question 2....
· 2/3. Does the mental disorder make it impossible for the individual to appreciate the consequences of their actions?
· In order to appreciate you have to be able to:
· Has to be more than just mere awareness 
· Have to be able to analyze your knowledge
· Have to be able to perceive the consequences, results, and impact of your act
· This isn't the same thing as M/R - instead it requires looking at the emotional and intellectual awareness of the accused
· So they look at Cooper and have to determine if there's some type of impairment of functioning and does it limit his emotional/intellectual awareness for the impact of his actions - Cooper is fairly sympathetic defendant and overall we don't know what happens with the trial
· R. v. Kjeldsen (1981) SCC
· Synopsis: He is a psychopath (psychopath is someone who feels no emotional connection with their victim and are incapable of feeling remorse for what they do). Before the event that brings him to court in 1981, he's charged with rape and attempted murder (previous charge) where he was found not criminally responsible based on having a mental disorder where he's put in a treatment facility. His treatment was better so he gets a day pass, where they call him a cab and he gets in the cab - and in the meantime he's picked up a rock and he shatters her skull with a rock. So he's then charged with the murder of the cab driver and pleads not criminally responsible on the basis of having a mental disorder. By definition, the mental disordered individual does not have the emotionally/intellectual awareness. They decide to focus on his ability to appreciate the nature and quality of the actions. 
· This means that he has to be able to estimate and understand the physical consequences of the actions and it has to be independent from the normal/emotional response to that action 
· On this basis  they say that he had to be aware of what his acts would entail and although couldn't felt remorse, doesn't matter - thus he is convicted 
· 4. Knowing your acts were wrong
· Courts want something more than just legally wrong, have to understand that it's morally wrong; wrong because you have to understand your actions are more than the ordinary moral standards of reasonable members of society 
· Have know it's wrong and have to have the capacity to apply that knowledge to a situation at hand 
· R. v. Swain (1986) Ontario CA
· Synopsis: He is a dad who is happily married, he has a 16 month old son and a 2 month old daughter. He has no history of mental illness whatsoever, however he has a psychotic break with reality. He comes home completely enwrapped in delusions - he's throwing buckets of water everywhere, in his delusions he believes the devils are attacking the home. So he throws water everywhere to believe that he'll protect his family from the devils. He picks up both of his children one at a time and upside down, twirls them - he's splashing water on them and spitting on them and breaking all the furniture as away to protect them. He throws his wife on the ground and takes a meat cleaver and carves an X on her chest in a way to protect her, so at midnight she calls the police - he's charged with assault for the kids and aggravated assault for his wife. The courts say that although he knew that by cutting his wife, she would bleed; by picking up the kids, they would bleed - he didn't think he was causing them injury. In this case they say he's not able to appreciate the nature of his actions because he thought he was protecting them, and is rendered a mentally disorder defendant and cannot be convicted.
· Find that Swain is not found guilty of the assault but instead he's dealt with as not criminally responsible on the result of mentally disordered in which they cannot convict, so what do they do with him --> Disposition
· 2. Disposition 
· When you can't convict based on not being criminally responsible due to mental illness, results in disposition
· Up to the 80s, they would detain the individual but because concerns about liberty; there was concern that you were stuck in an institution that you had no way to protect yourself from the treatment in them and couldn't say yes/no 
· The review board is set up like a court - because these worries about liberty, set up like due process; before they review board, the D can call witnesses, cross examination, and if they don't like the result can appeal to a court - there's a split between the medical system and legal system 
· Have to consider 4 things:
· 1. Need to protect the public from a dangerous person
· 2. Accused's mental condition 
· 3. Have to consider how best to reintegrate the individual back into society
· 4. Consider any other needs that person might have 
· Most of them are focusing on the individual's needs and there's a bias to say that they should be back into society and shouldn't have to lose their liberty 
· The review board has 3 options of what they can do with the person:
· 1. Absolute discharge = Means they're done, there's no follow-up, nothing 
· 2. Conditional discharge = Yes we'll release you from the hospital, but you have to either take certain types of medication or come back for treatment
· 3. Detain the person in the hospital 
· The board is required to use the least restrictive of their options and can only detain the person in the hospital if there is significant threat to public safety 
· Underlines how criminal law is set up to deal with rational decision making; when push comes to shove, the law is going to air on due process because of the concern of due process
April 7th
Overview
Drunkenness 1
1. Specific VS general intent offences
Automatism (mental element in Actus Reus)
1. Definitions (voluntariness + automaton)
2. NOT amnesia OR not CR on acct of mental disorder
3. Three types triggered by: (1) Normal states (Parks); (2) External trauma (Bleta, Quick); + (3) Voluntary intoxication (King) 
Drunkenness Revisited (Doviault)

Drunkenness
· Something that affects our liberal assumptions
· Drunkenness causes a real problem for the liberal model 
· On the one hand, you don't want to take away people's liberty if they don't make that rational choice; but on the other hand you don't want people to get away with murder because they're drunk 
· A lot of criminal behavior correlates with drugs/alcohol
· There are some offences that are so serious that have a lot of loss of liberty and are stigmatizing that we really should be careful of putting people away if they're drunk (specific intent offences)
· On the other hand there's run of the mill offences (general intent offences) that aren't as stigmatizing and don't lose as much liberty - we're a lot less concerned with these
· Specific intent offences are more serious - evidence of drunkenness can negate Mens Rea; in other words, if the Mens Rea requires some subjective thing and I don't think it because I'm so drunk, can be acquitted based on there being no Mens Rea
· 1. ex.: Murder is a specific intent offence - loss of liberty/stigma; although you're drunk, the M/R isn't present due to you being drunk thus will be acquitted
· 2. ex.: Robbery = (theft + assault) - really drunk as long as you don't have the M/R, however can be charged with the lesser included offence of assault
· 3. ex.: Assault with intent to resist arrest = policy decision, so if you're really drunk and you take a swing at the cop trying to arrest you - drunkenness will mean you can't be  
· ex.: Touching a child for sexual purpose - general intent = would fall under sexual assault
· General Intent Offences isn't as serious - evidence of drunkenness can't negate Mens Rea; here, even if you're drunk the courts don't care, we'll determine whether you have the Mens Rea required there just won't be a discussion on whether the drunkenness played a role in it; can convict
· 1. ex.: Manslaughter - although you're really drunk, will be convicted of a lesser included offence here whereas for specific intent will be acquitted for murder 
· Saying you're not too drunk to make the decision 
· 2. ex.: Assault; assault causing bodily harm; sexual assault = convicted 
· 3. ex.: Can be convicted of the lower included offence of assault
· ex.: Mischief (destruction of property) 
· ex.: Impaired driving - very practical way of dealing with the differences between the two 

Voluntariness

· Situations where someone is unaware that they are acting
· This is an Actus Reus issue, not a Mens Rea issue
· In order to commit an act, you have to do it voluntary; will not punish you for an action you didn't do unless it was done voluntarily, "Did you control your action?"
· In order to be able to say someone committed an act, the act has to voluntarily and that's defined as = the result of the exercise of the accused's free will 
· IF the action is not voluntary, then there's NO A/R --> person is acquitted
Automatism
· State of impaired consciousness in which the individual is capable of action but  has no voluntary control over that action 
· If someone's acting as an automaton, then there's no A/R, meaning you have to acquit the person 
· It is not the same thing as amnesia, or mental disorder
· Amnesia means "I don't remember what I did" - no recollection
· Not the same thing as being not criminal responsible due to mental disorder because it was specifically excluded in Cooper, a disease of the mind is any state where the brain's ability to function is impaired - the two exceptions include (1) voluntarily drunkenness (drugs/alcohol), and (2) transient states <---- which is automatism, doesn't last, someone weird happens to your brain where it doesn't even know what it's doing 
· The definition under mental disorder SAYS it's not automatism essentially under exception 2
· Three triggers that can put you in an automatic state:
· 1. States of mind that are not related to mental disorder - in other words, can have some malfunction of the brain that can be short and quick, is already exempted from mental disorder 
· R. v. Parks (1992) SCC
· Synopsis: Parks has a wife and kids, and he is a sleepwalker. Sleepwalking runs in his family. One night he gets up, puts clothes on, starts the car, and drives 23km to his in-laws house and walks into the kitchen and making lots of noise. They wake up, and he stabs both of them where the mother in-law dies of the wounds and the father in-law survives. The SCC has to decide what to do with this guy, so they look at the defintion of an Automaton and they say: Sleepwalking is a normal state of mind, not a mental disorder, it is transitory, and when you're sleeping, the cortex, part that makes you to do voluntary decisions, is technically in a coma which is supposed to keep you still and not get you to move around; the court looked at this and said a person sleepwalking cannot think, reflect, or perform voluntary acts - therefore, there is no A/R and he is acquitted because he is an automaton 
· 2. External trauma 
· R. v. Bleta (1965) SCC
· Synopsis: Bleta is in a street brawl, and during this street fight, Bleta falls down and hits his head on the pavement hard. When he got up, everyone said he looked really dazed and out of it. He gets up and follows this other guy called Gafi, and walks up behind him and stabs him in the neck where he bled out and died. The courts looked at this and said is the external trauma of him hitting his head on the pavement, was he not able to respond his actions. He had no voluntary control over his action - his external blow to the head, causing automatism, and has no Actus Reas, so he was acquitted.
· R. v. Quick (1973) UK Court of Appeal 
· Synopsis: Quick works at a hospital and he is a diabetic, where he has to shoot up insulin, difficult part is knowing how much insulin you need. Really easy to give yourself too much insulin, which results in insulin shock where you can interact with others but you cannot make decisions around that. Quick is an orderly in the hospital, and during his shift his blood sugar drops and he goes into insulin shock and he beats up one of the patients resulting in a severe assault. So he's charged with assault. But the courts have to ask if he made the rational decision to act and if he even acted. Insulin shock is a form to external trauma, similar to Bleta, this external trauma put him in a state where he had no voluntary control over his actions, resulting in no A/R, and he is acquitted. Insulin is considered to be an external factor even though it's been injected in his body. 
· R. v. Rabey (1980) SCC
· Synopsis: Rabey is going to U of T who is on the Arrandale campus and he likes a girl on residence however she does not like him back. He follows her around like a puppy dog however she is really nice to him but gives him no indication she likes him. So one day, he shows up at her residence room to say hi and she isn't there - he notices she was writing a letter to a girl back home and she is talking about guys, where she refers to Rabey as a "nothing" and says she wishes he'd stop following her - Rabey reads this and then he leaves the room and goes to a Geology class and grabs a rock that he puts in his pocket. He takes the stairwell where he sees her, and before you know it he hits her with the rock and then chokes her. And people pull him off and she's okay however he is charged with assault. The defense says he was so upset by reading the letter and seeing that in print that when he saw her in person it triggered a dissociative state where he was no longer in control of what his body was doing. The claim the defense makes is that because he was in this dissociative state, he had no voluntary actions and became an automaton - thus he had no A/R and should be acquitted of assault. And the court says, people have to be able to deal with the regular ups and downs of a regular life where you'll be attracted to a lot of people who won't be attracted to you which all entail in a normal life. They say the only two questions you can ask here are: (1) If this dissociative state is associated with some kind of internal mental malfunctioning of the brain then the only question you can ask is "Is the person not criminal responsible on account of mental disorder?", is yes - then you don't convict but you can detain them in a hospital - if not, then you have to convict. (2) If there's some transient disturbance of consciousness that's not related to some internal weakness, then the question is "Is the person an automaton?" - if yes, then they get acquitted cause there's no A/R - if not, then there's an A/R and you can convict. They say you can't mean this is the same thing as a blow to the head. They look at it, and say on this facts they say it's clear he's not acting as an Automaton because if there was a problem he's relating it to his own internal weakness -thus they send it to a new trial to see if he is a not criminally responsible on account of mental disorder. 
· Common Law is messy by using stare decisis trying to get a certain amount of certainty but not removing someone's liberty 
· 3. Involuntary Drunkenness
· R. v. King (1962) SCC
· Synopsis: King goes to the dentist, and he has to have a tooth extracted so in order to make it easier for him the dentist gives him laughing gas (sodium pentathol), where he feels good after they take the teeth out and he leaves the dentist where he goes downstairs where he's parked his car on the side of the street. He floors it into the car in front of him, and the cops are called where he's charged with impaired driving, where it goes all the way to the SCC because he didn't get drunk on purpose - he went to the dentist. Courts say they have a general rule that if you voluntarily take drugs or alcohol and that puts you into an altered state of consciousness where you can't voluntarily control your actions, as a point of policy the courts will say they don't care because they won't allow you to say you're acting as an automaton. Check off A/R - as long as you took the drugs/alcohol voluntarily, the A/R is there. The thing with King is that he did not take  the drugs/alcohol voluntarily, it's involuntary, they say the laughing gas made it impossible for your brain to control your actions so you were acting as an automaton therefore there was no A/R, therefore he is acquitted. 
· Drunkenness Revised
· R. v. Daviault (1994) SCC
· Synopsis: Daviault is an older man who is a chronic alcoholic who can drink high quantities of alcohol, who has been an alcohol for a long time. He goes to the pub one day where he drinks 7-8 beers. At 6pm, his wife calls and asked him to pick up a bottle of Brandy to drop off at her friend's house. He arrives there at 6pm, she is a 65 year old lady in a wheelchair, where she invites him in and they sit down and have a drink together. She has 1/2 a glass and he has 1 glass. She falls asleep in the wheelchair, and Daviault stays and continues drinking the Brandy between 6pm and 3am he drinks all 40 ounces, on top of his 7-8 beers. At 3am she wakes up because she has to go to the bathroom, where he appears out of nowhere and picks her up and throws her on the bed and rapes her. He's then charged with sexual assault. His defense is that he's so drunk that he's acting as an automaton. Sexual assault is a crime of general intent, as a policy decision we say drunkenness is irrelevant to the M/R of sexual assault because we don't want people to get so drunk that they can get away with committing rape. The problem with Daviault is that he's so intoxicated that it puts him in a dissociative state where it puts him in a state of having no control over his actions. The courts say on these facts, he doesn't have the voluntary acts of the A/R where they can't even ask about his M/R, and they acquit him. Daviault is a case demonstrating where the courts are limited to the principles of the A/R and M/R.  
· Liberal principles don't work well and courts are essentially trying to get the right balance 
· In Daviault, if you're so extremely intoxicated that you can't get the M/R then you're acquitted fully
· s. 33.1 of CC = trying to put limits around Daviault so they say - created in response to Daviault = 
· It's not a defense (in other words cannot argue that you don't have the A/R of the defense) 
· When you've got self-induced intoxication --> that makes an act involuntary 
· So long as the accused's actions are a marked departure from the standard of care of a reasonable person 
· Limits this section to crimes where D is accused of a crime involving assault or any other interference or threat of interference with bodily integrity of another person 
· Courts say they don't want to depart from the A/R and M/R aspect
· However Parliament brings in section 33.1 where they don't want this to become an excuse  - really directed to assault and sexual assault 
· R. v. Daley (SCC) = facts aren't as extreme as Daviault, more of an amnesia case 
· Say there's 3 kinds of drunkenness:
· 1. Mild drunkenness = relaxes inhibitions and what one would consider to be socially acceptable behavior - Mild drunkenness has nothing to do with M/R - if you're mildly drunk than you have full criminal responsibility for your actions 
· 2. Advanced drunkenness = impairs your ability to foresee the consequences of your actions - all about subjective foresight - if you're this drunk than you can't perform the specific intent which means you'd be acquitted, if it's a general intent offense than they'll disallow the evidence completely and that you'd be convicted 
· 3. Extreme drunkenness = so extreme that it negates the voluntariness of the act similar to how Daviault was - this means there's no A/R and that you have to acquit the person - such an incredibly high level of alcohol in the blood that the brain cannot make a conscious action at all - only applied in incredibly rare circumstances 
· If you look at s. 33.1 would also be limited to non-violent offences 
· Judges can either apply a case (give the same result as another case) or distinguish a case on its facts (say it's different and come up with a different rule based on different facts) - have to do THIS on the exam, say how the facts are the same or distinguish them from other cases 
· s. 33.1 was made in response to Daviault 
· Liberal principles are trying to look for rational weighing of costs and benefits, the A/R and M/R 
· In order to find the criminal liable and determine criminal liability, we have to ask if they committed the prohibited action; if yes, then we ask if they did it with a criminal mind; if yes, then we ask if they have an offence or excuse; if no, then we convict them 
· Daviault was involuntary - thus there's not A/R and you automatically acquit because you check off the A/R thus you cannot move down the list 
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Defenses
Necessity 
· For criminal liability, if you can establish the A/R and M/R then you have determine whether there's a defense or excuse
· Perka v. The Queen (1984) SCC 
· Synopsis: Perka's on a boat just outside of BC where the boat is full on cannabis. And as long as they stay in international waters, they're not doing anything illegal. He hits a really bad storm so he comes into Canadian waters - his two choices are to dump the cargo which would make it easier for him to survive the storm, or empty the cargo. Because he's  crossed the line of Canadian waters and brought the cannabis across Canadian territory, when they go to help him they see the cannabis and charge him with importing.
· Have to go back to the checklist and see that he committed the prohibited act of importing, and that he did do it on purpose, however can he use the defense of necessity to excuse his behavior? 
· He's acquitted at trial because they say it was necessary however it makes its way to SCC  where they say it has to be a clear representation of imminent peril = accused has to avoid the peril but an event that is inevitable, unavoidable, and there's no reasonable opportunity to do something else that wouldn't have violated the law - no reasonable opportunity for something else NOT illegal 
· The SCC doesn't decide what to do with Perka - but the very fact that someone who does an illegal action can still claim it was necessary/a necessary action 
Duress
· Compulsion because of the threat of immediate death or bodily harm to you or someone you're responsible for
· It is an excuse - if you do something because someone who is with you or with the person they will harm, is telling you they'll harm them or kill them and the person actually believes the threat then they commit a criminal act
· Carker (1967) SCC
· Synopsis: Carker is in jail in BC and he's sitting in his cell with the door open when a riot starts and when the riot happens the doors to the cells lock and people get locked in their cells. The prisoners are protesting for their rights. One of the guys in the cell beside him says that he should support the prisoners protest - and says he has to break the toilet or if he doesn't then the next time he's around him he'll kill him and hurt him. So Carker makes the decision to smash his toilet and he's charged with mischief. So we go back to our checklist - did he do it? Yes. Did he do it on purpose? Yes. But he only did it because he was going to be hurt or killed otherwise. In terms of duress, it has to be an imminent/immediate threat - because there was a barred wall from the person making the threat and Carker, they couldn't carry out the threat right away so they tell Carker he can't use Duress and is convicted of mischief
Provocation
· Smithers case was an example of a provocation case - because of the racial slur, if there's a sudden type of provocation where the accused responds to it with the heat of passion, where a reasonable person would lose their self control, and the accused has to act before passion's can cool 
· Courts say all of these are true and although he was charged with murder, they reduced the charge to manslaughter 
· Provocation is called a partial offense because you don't get off and you reduce the charges from murder to manslaughter for example
· Provocation you don't go to an acquittal, you just reduce to manslaughter
Sentence
· Convicting someone actually removes their liberty
· 1. Deterrence **the most liberal
· 1. Specific deterrence - specific to one main person; sentence designed to encourage the accused to assess the penalty next time he thinks about committing a crime 
· 2. General deterrence - punish the accused because you're trying to send a message to everyone else; sentencing D which is designed to encourage others in society to think about the consequences before they decide to do certain things 
· The argument is you punish someone because when they're weighing costs/benefits of their actions, the costs of it outweighs the benefits - it's designed to encourage people not to commit crimes 
· 2. Retribution = punishing people because they're bad and should be punished 
· 3. Rehabilitation = sort of liberal, because you're looking at someone's who's a citizen and although they've done something stupid they can come out and be a productive citizen again especially because we don't like taking away someone's liberty 
· 4. Incapacitation = if we don't want you to do it, we'll keep you off the streets because we don't want you to have the opportunity to do it 
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Final Exam
· Can bring Criminal Code 
· Best way to use CC is when you're studying
· Table of cases at the front lists all the case names 
· Index at the back = definitions essentially 
· Have to bring ID
· Cumulative 
· Look at definitions, lists, concepts
· Five parts to the exam
· Part 1 = 25 questions (25%)
· Fill in the blank, multiple choice, true or false 
· Section where you have to generate an A/R checklist and figure out what M/R is involved - A/R checklist, M/R checklist
· Part 2 = 5 marks each (10%)
· List of a whole bunch of cases by name that we've discussed in class 
· Have to pick 2 cases out of this list and have to tell the facts, what the legal question is, and what is the legal rule/definition that comes out of the case 
· Part 3 = Mens Rea chart (25%)
· Gives us the chart, have to know the definitions of all the different levels of M/R, know what types of tests are used (objective/subjective), filling in blanks on the chart for most of it 
· Question about the arrows (higher up = loss of liberty compared to lower down)
· Part 4 = Fact situation (20%)
· Here's a story, and refer to other cases
· Part 5 = Essay style questions (20%)
· Choice to write 1 out of 4 essays 

