
CHAPTER 11

Mistake - unsure of agreement. Erroneous opinion of the identity or existence of subject matter 

Mistake of Law - mistake of understanding of the application of law in the activity in question. ex. collection of money by a landlord at an illegal premium 

Mistake of Fact - mistake as to the existence of the subject matter 

Voidable - can get out of 

Void ab initio - unenforceable from the beginning i.e. there never was a contract 

Non es factum - illiterate or infirm persons can avoid liability if they can prove they were unaware of the true nature of a contract. “not my doing”. “Tricked”. 

Mistake of identity - Unaware of who a contract is made with 

Unilateral mistake - mistake by one party. Only works as defence if other party was aware that you did not understand 

Mutual mistake - both parties make mistaken assumptions on subject. Outside evidence required. 

Rectification - correction of a mistake in an agreement that would have made an agreement impossible. i.e makes possible

Restitutio ad integram - return to original position 

Rescission - revocation of a contract. Equitable remedy. Discretionary 

Innocent misrepresentation - false statement of a material fact honestly believed to be true. can get rescission but not damages.

Fraudulent misrepresentation - false statement of fact made by a person who knows, or should know, that it is false. Intent of deception. 

Deceit - TORT. party suffers damages by acting on fraudulent misrepresentation. Can receive rescission or damages 

Fiduciary relationship - position of trust ex. lawyer 

· Anything that might pose an issue materially or to health, should be disclosed 
· applies to contracts of utmost good faith 
· only partially disclosing facts cannot render the disclosed part false or it may render a contract voidable 
Undue influence - unequal bargaining power, potential conflict of interest, opportunity for independent legal advice. Persons judgment influenced so it is not their own 

Negligent misrepresentation - TORT. careless representation with no basis of truth

Duress - threat of injury or imprisonment to force another into a contract. When duress is removed immediate steps must be taken to void contract.
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Privity - cannot incur liability on a contract to which you are not a party. Benefits can be enjoyed but contract cannot be enforced. Ex. JH contract with rogers not ringtone guys 

· Life insurance can’t use privity
Covenant - restrictive obligation ex. can’t put a pool in a new house if it fucks up the gas line. Deed for land -> easement 

Trust - a trustee holds property for a beneficiary (cestui que trust) 

Firm: partners bound to other partners contracts 

Assignment - assign interests to someone else ex. sublet. used to be equitable 

Novation - amending of parties in an agreement or of the agreement itself 

Executor - (assignee) trustee of property of deceased 

Choses in action - paper document that represents a right or interest that has value 

Equitable assignment - an assignment that could be enforced if all parties could be brought before a court

Vicarious performance - performance of a contract by a third party for which the contracting party is liable. ex. lady -> RE agent -> painter 

Statutory assignment - An assignment of rights that an assignee may enforce if certain conditions are met by the assignment 

· was in writing 
· absolute 
· notice of assignment was given in writing, title of assignee in effect on day of notice
· title of assignee was taken subject to any equities between the original parties
Will - document that says “if i die...” names executors and trustees 

· if bankrupt at TOD then will goes to bankruptcy people 
Power of attorney - give someone authority to act on ones behalf. can be restricted

Set-off - if money is owed both ways, payment owed to one party can be deducted 

Debtor owes debt to Creditor (assignor) who assigns debt to Assignee after notice is given to Debtor 
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Tender - The act of performing a contract or offer of payment due under a contract 

On a bill: “this note is legal tender”

· If debtor doesn't have their payment accepted they are no longer liable for interest
· if a promisor agrees to purchase goods, performance is made when payment is offered at the required time and place
· in the case of debt owing, once the debtor has tender payment in the right amt and at the right time, tender is complete. Debtor need not attempt payment again. 
· in the sale of land, the purchaser has the onus to seek out the seller and offer payment in accordance with the contract. After this, any refusal of the seller to hand over the deed could be grounds to go to court for specific performance 
Specific performance - discretionary and equitable. Seller must show they were prepared to deliver document on the closing date but purchaser was unwilling to accept. Court can order payment in full or defendant to carry out performance if money is inadequate. (JH’s example of sharp practice) 

Breach of contract - failure to perform a contract in accordance with its terms

Express Terms - Discharge by the occurrence of an event specified in the contract 

Condition subsequent (Until) - alters rights or duties of parties. may terminate contract if it should occur 

Force Majeure - major unforeseen event that prevents performance of a contract 

Act of God - same as force majeure, but may cause property damage 

Implied term - discharge by the occurrence of an event that by custom of the trade would normally result in exemption from liability (such as an Act of God)

Frustrated contract - performance by a party is impossible due to unforeseen circumstances. (too expensive doesn’t fly) 

non-culpable dismissal - Dismissal of an employee where the inability to perform is not self induced but due to frustrating factors 

· Sale of Goods Act says if gds are destroyed contract is void 
Condition precedent - must be satisfied before a condition comes into effect 

Operation of Law - illegality can dissolve contracts. ex. war between countries. Bankrupt debtor is dissolved from debt when bankruptcy process is complete (9 months)

Doctrine of laches - 2 years is the limit for common law claims 

· contract still exists. partial payment will revive case. 
Waiver - renunciate right of claim 

Material alteration - the major alteration that will discharge a contract and replace it with another 
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Breach - SUE, discharge and judgement 

Repudiation - refusal to perform 

Anticipatory Breach - An advance determination that a party will not perform when the time arrives 

Condition - essential part of a contract 

· Cant sue until breach is official 
· Make sure you yourself do not breach before date of closing 
Implied repudiation - repudiation must be ascertained from the actions or statements of a party before the fixed time of performance. (allowed damages for loss only) 

· Continued failure to meet expectations may be grounds for the injured party to be free of the agreement (in cases of performance over time) 
Fundamental breach - breach of contract that goes to the root of the agreement. exemption clause fails. contract ends. injured party can no longer accept benefits

Warranty - breach would allow damages but not rescission 

General damages - restitution for losses from a breach 

Special damages - Specific damages that would flow from a breach 

Contra proferentum - against the author if ambiguous (Res tendencies) 

Mitigation - the obligation of an injured party to reduce the loss flowing from a breach of contract (you can’t remain inactive and allow loss to incur freely) 

· Bona fide purchaser for value without notice can sue to fraudulent conveyor/seller of property (sells shit that he has no title to)
Liquidated damages - bona fide estimate of monetary damages that would come from breach of contract. lump sum or means of calculating. not a penalty

Punitive damages - punish a wrongdoer. Not normally awarded for ordinary breach

· Deposit vs. Penalty 
Breach of condition - end contract. can sue

Breach of warranty - only damages

ex post facto - retroactively changes legal status/consequences of action committed 

Injunction - orders persons to refrain from certain actions 

Quantum Meruit - As much as he has earned
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Principal - agent acts on this persons behalf. 

Agent - appointed to act on the behalf of another. Must: 

· impute knowledge
· disclose all payments
· obey all instructions
· confidential
· constant contact 
· Agency by express oral or written agreement or inferred from actions of principal (conduct)
· By estoppel: representation of an agent cant be denied if third party relies on said representation. 
· Doctrine : rule/principe 
· Ostensible: what it is said to be 
· Apparent: what it looks like 
Apparent authority - agent can bind principal if principal does not notify 3rd parties of the restricted or terminated authority of an agent. Can exceed scope of authority. Breach is with principal not 3rd party. 

Agency by operation of law - agency can arise when vital but not possible to obtain authority from principal. Agent must disclose they are acting for principal. Don’t have to disclose the identity of principal. 

Disclosed agency - Everyone is aware of identities. Agent acts within scope of authority. Performance between principal and 3rd party. Agent signs with principals name and his own. 

Undisclosed agency - without disclosing the fact he is an agent. 3rd party may assume agent is principal. Only agent would be liable for failure to perform 

Fictitious agency - agents on behalf of non existent principal. Agent can be sued for breach of warranty of authority. agent would be liable for damages not performance. 

Undisclosed principal - agent enters contract is explicitly described as agent. Does not disclose identity of principal. Agent is not liable.

per - acting for another 
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Sole Proprietorship - owner is wholly responsible for management and debts of business

Partnership - legal relationship between 2 or more persons for the purpose of carrying on a business with a view to a profit 

Co-ownership DNE partnership 

1. partnership is contractual. co-ownership can come from succession or inheritance
2. partnership is built on trust. not freely alienable. 
3. partner is an agent of other partners
4. Partners share is not real property. value can only be determined by liquidation. 
5. Partnership is subject to partnership act in operation and dissolution. 
Partnership can be established by estoppel. person can be liable if third party extends credit to the firm based on this. 

Joint and several liability - where partners individually and as a group have liability for a debt of the partnership. First partnership assets and then personal assets. 

I-------------------------------------I--------------------------------------I

notice.       Liable.               Retire.      not liable

Partnership act provides a number of rules, that in the absence of any express or implied agreement to the contrary determine the partners interest with respect to each other. 

· partners can’t go work for competing firms w/o express permission 
· Assignment - share in profit but not a partner. 
Dissolution - termination of partnership 

· death/incapacitation automatically dissolves 
· entitlement separate from value of asset 
· after notice of dissolution, assets must be liquidated to determine partners shares 
· assets must first be applied to payments of debts 
· Draw: partners paid what owed in cash advances 
· can only carry on vital business to “finish up” WIND UP
· pay ratably for contributed capital 
· loss: profits -> capital -> personal 
· notice: allow people to adjust to dissolution 
· when partners have to cover other partners debt, proportion is based on total starting assets 
lien - security issue of creditor property 

Limited partner - may not actively participate but has limited liability. can share profits and see books but can’t manage or control. if takes control becomes a general partner 

General partner - full partner, unlimited liability

Regular Partnerships do not have to be registered if they operate under their own name 

LLP - liable for general debts and personal negligence but not negligence of partners (Accountants and Lawyers) 

Joint venture - business relationship/partnership between corporations 

Registration - file at public office. Partners can’t take legal action if not registered (if required). all partners required to register remain liable until dissolution is filed.
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Corporation - own legal entity created by statute. 

· give license to do something to make profit
· free to accumulate lots of capital - through shares, bonds, debentures etc. 
Shareholder - holds a share interest in corporation, part owner. Not owner in traditional sense. Receives dividends. Right and duties subject to statute. 

1. corporations are distinct from shareholders. Acts through authorized agents. 
2. Authorized agent may bind corporation with 3rd parties 
3. Shareholders of a corporation possess limited liabilities. Creditors can only seize corporate assets. 
Director - elected by shareholders to manage corporate affairs 

Officer - elected by directors to fill a particular office. Ex. CEO 

- the 2 possess control 

CSR - corporate social responsibility - to shareholders or society?

· Corporations cease to exist after bankruptcy
· however does have potentially unlimited life
· does not depend on well being of shareholders 
Hudson’s Bay - 1670. old fuckin corporation 

Corporate name is an asset of the business. Name must be clearly indicated at place of business and on all letterheads and business forms. Officers put this seal on all written documents that require formal signature. (last word must be ltd., inc., or corp.) 

Letters patent - govt. document that creates corporation as a legal entity.

Special Act - Corporation created by an act of parliament or legislature for a specific purpose. ex. CBC or CN railway 

General Act - A form of incorporation whereby a corporation may be created by filing specific info required by the statute 

Memorandum of Association/Articles of incorporation - incorporation documents

Doctrine of constructive notice - presumption everyone has knowledge of statutes 

Indoor Management Rule - a party dealing with a corp. can assume officers have valid and express authority to bind the corporation. 

“fixed charge” -> asset

Public vs. Private 

1. AGM
2. Elect directors
3. Can’t restrict who buys/sells shares 
Shareholders agreement - private corporations agreement about management, future reorganization and buy out interests. 

Floating Charge - debt security issued by a corporation in which assets of the corporation, are pledged as security. Until such time as default occurs, the corp. may dispose of the assets. 

Debenture - debt security issued by a corporation that may or may not have specific assets of the corporation pledged as security for payment. 

Fiduciary - relationship of utmost good faith in which a person, in dealing with property, must act in the best interests of the person for whose behalf they act upon. I.e. Director cannot take advantage of position in corporation for personal gain. 

· Directors must immediately disclose any personal interest in property or contract and must refrain from voting on the matter at directors meetings. 
· Can still vote on matter at shareholders meetings
Doctrine of Corporate Opportunity - use of corporate info for personal gain and the detriment of the corporation ex. inside trading

Directors can be liable for 

· ultra vires action
· employee wages 
· failure to comply with legislation 
· fail to make returns to various govt. agencies
· shareholders can take legal action 
Outside director - Director who is not an officer or employee 

Business Judgement Rule - Reluctance of the court to interfere with decisions of the Board of Directors

Sarbanes-Oxley Act - extensive duties on corporations to ensure accuracy of financial and securities info provided to the public 

Derivative Action - Company harmed by actions of shareholders or directors 

Must Provide access too: 

· minute books
· financial statements
· directors meetings
· special meetings
Minority Shareholders can take action if - 

· act is ultra vires
· personally affects their rights
· corp did not comply with procedural requirements 
· constitutes a fraud
· At Dissolution: if solvent, a corp, may wrap up ops and surrender their charter and apply for dissolution. If insolvent, may be involuntarily dissolved through corporate wind up proceedings 
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Master and servant act 1867 - common law, gives rights

Workmen’s compensation act - 1897 

Employee vs. Independent contracts 

Fourfold test - ownership of tools (low), control (high), chance of profit (low), risk of loss (low)

Organization test - examination of services based on business itself 

Employment Standards Act

1. Occupational Health and Safety legislation
2. Employment-Standards legislation
3. Human Rights legislation 
4. Duty to Accommodate - adjust work for a disabled employee
5. Age Discrimination and Mandatory Retirement 
6. Workplace Discrimination 
7. Pay Equity Legislation 
8. Compensation for work 
Duties of employee

· follow reasonable orders within scope of employment
· use info in a responsible manner 
· confidential info be kept as such during and after employment 
· devote agreed hours
· employer is entitled to profits 
· if professes to be “skilled” may be liable for wrong doings during skilled tasks
· place interests of corporations over ones own interest
Constructive dismissal - termination by substantial, unilateral change in terms or conditions of employment

pay in lieu of notice - caps at 8 weeks ESA says you get 1 week for each year at the company 

Wrongful Dismissal - Failure of an employer to give reasonable notice (1 month per year of work at the company)

Just Cause - onus on the employer to provide justification for an on the spot firing 

· super fuck up terms of employment 
· incompetent 
· crime 
· disrupt corporate culture 
Historic Compromise - Insurance so can’t sue. WSIC 

Unions started early 20th century cause of fucked up work conditions and wages

Bargaining unit - members of union 

Bargaining agent - union itself

Strike - stop working. typically illegal unless there is no collective agreement in effect

Lockout - refusal of entry to a workplace by employer when bargaining fails to produce a collective agreement

Picketing - picketing outside place of employment to convey a message 

Secondary picketing - picketing anywhere other than the place of business

wildcat- illegal, spontaneous walk out 

Union - collective agreement 

· power against employers
· cant sue 
· lose common law rights
· reinstated 
Certification process - union acquires bargaining rights and is designated as the exclusive bargaining reps of a unit of employees 

Compulsory arbitration - some people can’t strike. deemed to vital. ex. cops 

collective agreement - agreement in writing between an employee and a union. Contains terms and conditions under which work is to be performed and sets out the rights and duties of the employer, the employees, and the union. 

Arbitration - 3rd party decision that is binding. 

Grievance - union will rep, can settle, cant be sued, and individuals cant be sued

Administrative law - principles of natural justice 

· know the case against you and reasoning
· can give full defense 
· decision by impartial 3rd party
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Sale of Goods act - for goods, not land, services, wages, or labour 

Immediate - sale

Future - agreement 

Risk of loss follows the title. Passes when a contract is made if “unconditional”.

1. title passes to buyer when contract is made 
2. title does not pass until goods are put into proper state
3. or until weighed or measured and buyer notified
4. or “on approval”
· Must have title to sell or transfer title 
· “quiet possession” - no person will alter challenge the buyers title by claiming rights 
· sold by description goods should match described condition 
· sold by sample - should match sample quality
Caveat emptor - let the buyer beware. obligation on buyer to inspect goods 

Merchantable quality - standard suitable for resale 

remedies of buyer

rescission - Seller breaches a condition 

Damages - Seller breaches minor term 

Specific performance -goods have unique aspect

Remedies of Seller

- disclose info, expand rights, minimum safety standards, register sellers

1. Lien - security interest
2. Action for the Price 
3. Damages 
4. Retain Deposit
5. Stoppage in transitu - if buyer is insolvent
6. Recovery of goods 
7. Resale 
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Hazardous products act - prohibits manufacture and sale of extremely dangerous products or regulates their sale. 

Consumer Packaging and Labeling act

Saskatchewan (Consumer Protection Act)- give you a lawsuit if mislead from advertising 

Statutory Warranties - Express warranties on goods provided by statutes 

Itinerant Sellers - Sellers of Goods who sell at buyers residence 

Cooling off period - time after contract is signed that allows buyer repudiate without liability 

Unfair practices - mislead or treat the buyer unfairly 

ex. grossly inflated price or bait and switch

Restrictive trade practices - restrict trade to detriment of consumers or competitors 

Competition act prevents monopolies or price fixing 

Collection agencies - if they violate rules persistently they can lose their license

· 8-8 phone you (not family or employment)
· you can dispute. 
· multiple can be hired
· cant send a false statement of claim
CPA watches collection agencies 

Dispute - correct credit score
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Real Property - Land and anything permanently attached to it

FIxture - chattel that is constructively or permanently attached to land 

Estate in Land - Rights 

Tenure - way of holding land granted by the crown 

Fee Simple - highest right. may be conveyed, passed, devolve to heirs. “infinite” 

life estate - right to land is based on persons lifetime 

Land holding started in knights days. Support king in war for land. As they were passed down, estates got smaller. 

Remainderman - person entitled to real property subject to prior interest. acquired when prior estate expires

Crown (OWNER) -> First Grantee “a” (Fee Simple) -> life estate to “b” and remainder to “c” -> “b” dies and the remainder and life estate merge to form fee simple again in “c” 

Leasehold estate - grant of the right to possession of a parcel of land for a period of time in return for the payment of rent to the landowner.

Condominium - ownership of real property where certain units are owned in fee simple. 

· not official until registration and declaration
Condo Corporation - Legal entity with no share capital. Subject to statute. Organizes ongoings

Lien on condo fees - cannot sell property w/o first paying fees 

Joint tenants - shared ownership in fee simple

· equal undivided interest. receive shares when someone dies or drops out (survivorship)
· can be severed by deeding land to self as tenant in common
Tenant in common - doesn’t have to be equal

Dominant tenement - “together with”

Servient tenement - “subject to”

Easement - Right to use another’s property for particular use

Right of way - right to pass over another’s land to access one’s property 

Adverse Possession - title under registry system acquired by continuous, open and notorious possession of land inconsistent with the title of the true owner. Abolished in Ontario. 

Encroachment - possessory right to property of another 

registry - No longer used. Cumbersome and complicated. Had to register by hand. 

Land titles system - Registration of interests in land where gov’t confirms and warrants particular interests in land 
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Mortgage - Agreement between debtor and creditor to which title of property is transferred to creditor as security

Charge - secured claim registered against real property under land title system 

Protected equity of redemption - mortgager reacquires title by payment of secured debt 

Legal mortgage - owner of land in fee samples transfers ownership 

Equitable mortgage - secondary mortgage where mortgagers equity is pledged 

Rights/duties of parties 

1. payment - both mortgager and mortgagee are vitally interested in payment
2. taxes - taxes must be paid as unpaid taxes take claim over all other encumbrances
3. Insurance - house must be insured
4. Waste - can’t do stuff that decreases property value
Acceleration Clause - Clause that requires payment of balance in the case of default 

1. Power of sale - Bank can sell property. In your best interest to let them do it if you can’t pay mortgage. All money spent in selling adds to your debt. They often give notice and a period of time for the mortgager to make good. Writ of possession. You can acquire difference after debt is paid. 
2. Foreclosure - last resort. expensive for bank. Law suit. Foreclosing equity of redemption, the right to first dibs on your house. If no appeal is made mortgagee gets the house to do with what they will. 
3. Judicial Sale - Property sold by court and proceeds distributed accordingly. 
4. Possession - Mortgagee gets possession. People under lease now pay mortgagee 
Chapter 29 

Secured creditor - creditor looks to specific assets to ensure payment 

Chattel - moveable property 

Pledge/pawn 

Chattel Mortgage - title of a chattel is transferred to the creditor as collateral 

Conditional Sale agreement - title transfers to lender and you get possession and you make payments. Once payments complete you get title. Rent to own - hire purchase. 

Bill of Sale - Title passes to buyer. Certain formalities follow and good stays with seller.

Assignment of book debts - creditor of a merchant takes ownership of merchants AR

Personal Property Security Act - Chattels and other property can act as security

Perfect - Registration of security interest. 

After Acquired Property - Permits security to attach to goods later acquired by the debtor. i.e. goods purchased after debtor undertakes initial debt

PMSI - purchase money security interest

Bank Credit cards - Not a security interest. Security is from banks to merchants. 

Construction Liens - homeowner cant be unjustly enriched. 

· if subcontractors sue general contractors if they can’t pay
· Protects subcontractors goods and services provided so that homeowner will have to pay if contractor can’t
· homeowner can sue contractor 
· arises when work is started until 45 days after it is finished. 
Holdback - withhold a certain percentage of money payable to the contractor (10%)


