Criminal Law in Canada – Chapter 3


Term Paper Assignment
 Term paper assignment is posted in Canvas
 Term papers (@1,250-1,500 words, or 5-6 typewritten pages) will be due in week 10, and will be worth 20 percent of your grade for the course
 A two point per day penalty (10% of the value of the
paper per day) will be applied to late submissions


The Don’ts of Writing a Term Paper
 Do not spend a lot of time summarizing the readings for us (we’ve already read them)
 Do not look for imaginative ways to say the same
thing over and over again in different words (we got it the first time)
 Do not pad your references or try to run up the word count
 Do not make excessive use of I, me, my or mine (first
person is okay, but remember that the paper’s not about you)
 Do not engage in over-citation, where you’re citing twice in one sentence, or once in every sentence (every two or three sentences is fine, as long as it’s clear where you’re getting the information from)


Controlling Yourself
According to Gottfredson and Hirschi (1990), low self- control is the cause of all crime, all the time. They argue further that low-self control is caused by ineffective childrearing, typically carried out by parents or caregivers who themselves lack self-control.   Low self-control, once instilled at an early age, tends to be stable over the life course (Gottfredson & Hirschi, 1990).


Finding Your Voice
 Do not try to demonstrate erudition by using long words that you don’t understand

 Do not try to find new ways to create compound sentences that go on and on and on…
 Do not use the type of sound bites you see in news
flashes, text messages and on Twitter

The Do’s of Writing a Term Paper
  Do try to find an imaginative title that describes your topic  (a  title like “Criminology 101 Term Paper Assignment” suggests disinterest)
  Do provide a sense of direction or purpose in the
introductory paragraph (you do not have to “state your thesis,” but you should give the reader an idea of where you’re going and what you’re going to say)
  Do take the time to write a proper concluding paragraph (where you pull your arguments or analysis together, and state your conclusions)
  Do try to demonstrate knowledge of the assigned
readings (by incorporating them into your analysis)
  Do go through the checklist at the end of the term paper assignment

APA STYLE
No abstract, think of the intro 
Reading the textbook, 3 book chapters
You can do outside research


Criminal Law
 “The entire set of principles, procedures and rules// established by gov. through the courts and criminal code in order to ensure public safety “ (jones 2014)
--Includes definitions of crimes, criminal responsibility // punishments, and defences to criminal charges	
 Criminal laws include both a prohibition // and a prescribed punishment


Criminal Law and Civil Law
Criminal Law
 Violation of public order //prosecuted by “the state”
 Finding of guilt or innocence 
 Burden of proof: // beyond reasonable doubts
 Results in // criminal penalties, imprisonment for ex. (jones 2014)


Civil Law
 Infringement of contract // or the rights of another citizen
 Party who feels “wronged” brings civil suit
 Burden of proof: // balance of probabilities
 Results in //an award of damages (eg. Monetary compensation) Griffiths, 2011)
The Origins of Criminal Law
 Most of the criminal laws in Canada // murder, robbery ,assault –were inherited from English common law
 England does not have a criminal code // per se.; rather, English criminal law operates on the principle of “common law”
 Canada adopted its own Criminal Code //in 1892, although it retained to power to create common law until the 1950’s 


Common Law
 English body of law defined through successive decisions // by judges, over generations and even over centuries (common law is not defined through legislation)
 Canadian judges are permitted to exercise discretion // in their decisions, and often write detailed legal explanations to justify their decisions (similar to common law)
 Common law crimes were abolished in Canada // in 1953, when the Canadian Criminal Code was consolidated
--Some legal decisions (eg. Supreme Court of Canada decisions) can become binding on lower courts, but Canadian judges are still bound/constrained by legislation (eg. the Criminal Code)


The Canadian Criminal Courts
 Adjudication of criminal cases divided between two levels //provincial or territorial “superior courts”, and provincial or territorial “inferior courts. 
 Provincial and territorial superior court judges // are appointed by the federal gov., but the courts ae administeres and paid by the provincial or territorial gov.
 Superior courts deal with the most serious cases // both criminal and civil
 Provincial and territorial court judges //are appointed by the provincial or territorial gov; again, courts are adm. and paid for by prov or territories. 
 Provincial and territorial inferior courts have jurisdiction // over less serious criminal and civil matters


Provincial Superior Courts
Superior Court-Trial
 Called Supreme Court of British Columbia, Court of
Queen’s Bench // in Alberta, Superior Court of Justice in Ontario 
 Deals with serious criminal and civil cases // ;may hear appeals of decisions made by prov/terr. court
 Cases may be heard by judge // alone, or by judge and jury


Superior Court-Appeal
 Called B. C. Court of Appeal, Court of Appeal of New
Brunswick // Appeal Division of the Supreme Court in Prince Edward Island
 Hears appeals of decisions // (criminal and civil) made by prov/terr court and superior court trail division
 Cases heard by // three Appeal Court judges


The Court Hierarchy
 Supreme Court of Canada has jurisdiction over //  Superior Court Appeal and Trial Divisions and over inferior courts
 Superior Court of Appeal has jurisdiction over //Superior court trial division and prov (inferior) court 
 Superior Court Trail Division has jurisdiction over // provincial (inferior) court


Supreme Court-> Superior Court-Appeal Division->Superior Court-Trial Division->Prov/Teritorial Court


The Court Hierarchy cont.
 Supreme Court of Canada hears fewest number of cases // and hears those cases it considers important; makes decisions sets precedents binding on lower courts
 Superior Court Appeal Division hears fewer cases //than Trial Division or prov/terr courts, but more cases than supreme court of Canada; makes decisions and sets precedents binding n superior court trial division and provincial/terr courts 
 Superior Court Trial Division hears fewer cases than
Provincial/Territorial Courts // but hears many more cases than superior court appeal division; makes decisions/sets precedents binding on prov’terr courts
 Provincial/Territorial Courts hear the majority of cases // all summary conviction offences, hybrid offences, some indictable offences, bail hearings, prel inquiries, violations of prov statues, divorces and custody, small claims etc


The Federal Court
 Like Superior Courts // has Trial Division and Appeal Division
 Does not hear Criminal Code cases ;// hears cases concerning copyright law, citizenship and immigration, income tax evasion, suits against the fed gov, etc 
 Decisions by Federal Court Trial Division // may be appealed to Fed Court Appeal Division
 Decisions made by Federal Court Appeal Division // may be appealed to the Supreme Court of Canada


The Gladue Decision
 1999 decision by the Supreme Court of Canada //, reffered to as R.v. Gladue 
 Section 718.2 of Criminal Code makes it mandatory // for sentencing judges to take into considerationunique circumstances of Aboriginal offenders 
 Supreme Court confirmed this “is remedial in nature // and is designed to ameliorate the serious problem of overrepresentation of aboriginal people in prisons”


The Gladue Decision cont.
 Decision encourages judges to take // a “restorative approach” when sentencing Aboriginals”
 Court acknowledges that “the jail term // for an Aboriginal offender may in some circumstances be less than the term imposed on a non-Aboriginal offender for the same offence “


Summary Offences & Indictable Offences


Summary Offences
 Less serious offences // eg: theft under $5000 (reffered to as misdemeneanours in the US)
 Proceed directly to trial in // Prov court (no prel inquiry
 Generally result in maximum sentence // of six months imprisonment or $5000 fine

Indictable Offences
 More serious offences // eg. Murder, robbery, assault (referred to as felonies in the US)
 Often involve preliminary hearing // to determine if sufficient evidence exist to proceed to trial
 May result in lengthy term // of imprisonment (up to life sentence for murder)


Hybrid Offences
 Majority of criminal offences in Canada //  
 Hybrid offences can be proceeded on //by way of summary conviction or indictment 
 Crown prosecutor (not the accused offender) // decides whether to proceed by way of summary conviction or indictment 


Plea Bargaining
 Accused gives up right // to make Crown prove its case 
 Crown agrees to withdraw some charges // reduce to lesser charge, proceed by way of summary conviction, or to ask for concurrent sentences


The Evolution of Policing in Canada


The Constabulary
 England didn’t have regular police force // until shortly after the Norman Conquest in 11th C. 
 See emergence // of the “Comes Stabuli”, a mounted horseman who led the posse 
 Comes Stabuli ==officer of the stable
 Constable ==”a police officer of the lowest rank”
 Constabulary ==” an organized body of police” (Schmalleger 2004)


The Shire Reeve
 Shire reeve was “the top law enforcement official // in the county” 
 In charge of a “shire” // the equivalent of a modern day county (Schmalleger 2004)



I Shot the Sheriff ( sheriffs assist in jury management and transport accused/convicted persons, provide security in the court room)


Justice of the Peace
 Statute of Westminster (1285)—created “watches” // in cities and towns, allowed the drafting of eligible males to serve as police officers

 Justices of the Peace Act (1361)—---created officials who had policing , judicial and admin duties

 Justices of the peace became keepers of the peace // for individual counties; held authority


Back in the Great White North
 Wasn’t until Gold Rush in BC in 1800s // that Canada has anything like a provincial police force
 North West Mounted Police created in 1873 // , to police Alberta, Saskatchewan, and NWT
 NWMP became the RCMP // and took over prov policing- in all prov but Ontario and quebec-betw 1917 and 1950


Policing in Canada
 Provinces are responsible for policing // within their own prov jurisdiction
 Provinces may form their own provincial police force // eg. Ontario Prov Police, Newfoundland Constabulary—or enter into contract with RCMP (federal police force) to provide prov policing
 Municipalities are responsible for policing //  within their own municipal jurisdiction
 Municipalities may form their own municipal police // department- eg. Vancouver Police Dep, Toronto Pol Depart 


Hired Guns
 RCMP  do a lot of contract policing // for prov and municipal governments 
 Get orders from NHQ  in Ottawa //  and are governed solely by RCMP Act (Griffiths, 2011)


Surrounded on All  Sides
Crime and Punishment The Provincial Police Ontario Provincial Police 
Sûreté du Québec
Provincial Police Transportation


Municipal Police
 Have jurisdiction // only within municipal boundaries
 Enforce Criminal Code, provincial laws // municipal by laws, and some fed statutes
 Create your own force, combine with another // municipality’s police force or contract with prov. Police force (Griffiths, 2011)




Municipal Police cont. 


The Criminal Justice Process

Stage 1: Crime is observed by police and they investigate the crime
Stage 2: Police prov rep to Crown Counsel and they decide whether the evidence will support conviction and whether prosecution is in public interest

Stage 3: Prosec begins with swearing of an info (usually by police) before justice of the peace in rov court
-Justice of peace decides whether or not to order a charge


The Criminal Justice Process cont.

Stage 4: accused arrested or issued with summons to appear in court 
If arrested, accused is usually granted bail; if held in custody must be brought before court withing 24 houurs

Stage 5: if proceeded on by way of indictment, usually starts with prelimin hearing in prov court


Stage 6: trial in superior court trial by judge for serious indictable offences
Trial in                Alone, for summary convictio, hybrid or less serious indictable offences


Sentencing
 In adult criminal court, most common outcome // is finding of guilt (over 60% of cases)
 After finding of guilt, sentences can range // from absolute discharge (no penalty and no criminal record) to life in prson with no chance of parole for up to 25 years
 Over 50% of cases dealt with // via absolute or conditional discharge, community service order, prohibition order, or suspended sentence 
 Most common sentence is // probation (45% of convicted offenders
-sentence is served in the community (with conditions), under supervision of probation officer
-average length of probation is about a year

Sentencing cont.
 Custody (imprisonment) is // second most common sentence (slightly over 30% of sent.)
 Over 80% of custodial sentences are // for less than six months(average length is 30 days) 
 If sentenced to less than two years // sentence is served in prov correctional institution
 If sentenced to two years or longer // sent is served in a fed correctional institution
 Third most common sentence // is a fine (about 30%of sentences); fines are usually less than $1000 (Dauvergne )


The Elements of a Crime
 To obtain a criminal conviction, the Crown prosecutor must prove // beyond a reasonable doubt the existence of two main elements –an actus reus and mens rea
 Actus Reus == the commission of a physical act by the accused offender, eg. Stealing someth. Hitting somebody, making a threat; to be a crime, the act must lso be prohibited by federal statute, ex: the Criminal Code
 Mens Rea == criminal …………………….


Criminal Defences
 Partial defences, e.g. intoxication, or an alibi // 
	intoxication raises the issue of whether defendant was fully alble to form means rea, or criminal intent
	alibi raises issue of whether defendant was at crime scene and thu able to commit the alleged act, or actus rea 
 True defences, e.g., mental disorder, acting in self- defense // 
-defendant admits to commiting crime (actus rea) , but was incapable or knowing the act was wrong (no means rea) , due to mental disorder
-defend, admits to commiting crime (actus reus) but did not form the necessary criminal intent (mens rea) because he/she was defending himself/herself
 Common law defences, e.g., duress // eg.duress
defendant admits to commiting crime………………………

The Purpose of Criminal Law
 Deterrence == discourage individual offenders and other members of the general public from offending
Specific deterrence
General Deterrene


 Denunciation == formally denouncing criminal behaviour, saying that is socially unacceptable and wrong
 Retribution == punishment, making offender pay for his/her behaviour(“an eye for an eye”)


The Rule of Law
 Takes power to make laws away from the ruling monarch // and transfers the power to Parliament (parliamentary supremacy)
 1215 Magna Carta is most well known example of a
law // that took power away fro the crown, recognized fund. Rigtsd of citizens faced with criminal accusatios, gave indivi,. Inalienable rights to a minimum standard of due process
 Essentially, rule of law is the principle that everybody
—------govs, ind, and corpora must follow the law
-govs may take actions that limit activities or rights of citizens but only in accordance with the law 


Constitutional Law

 1982 Charter of Rights and Freedoms restricts power of the state, and protects rights of individuals: // 

-Everyone has the right to life, liberty and freedom, and the right not to be deprived thereof except in accordance with the principles of Fundamental justice”
[bookmark: _GoBack]-Everyone has the right to be secure against unreasonable search and seizure
-everyone has the right not to be arbitrary……………

R. v. Sharpe
 R. v. Sharpe (2001)—upheld law // making it illegal to possess child pornography, aoying that freedom of xpressionnot absolute
 Also said that individuals have right to use private //created (drawn) works for own personal pleasure --------this in midterm
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