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Proceedings before Bankruptcy
Trustee in bankruptcy – person with legal responsibility for administering bankruptcies/proposals
Will assess estate (assets of a bankrupt) and prepare preliminary statement of assets and liabilities
Business is insolvent if they owe more than what they have in cash AND
Is unable to meet obligations as they become due, OR
Has ceased paying obligations as they become due
Has assets with a fair market value less than its liabilities
Business is bankrupt when assets of insolvent person are transferred to trustee, liquidated, and net proceeds are distributed to creditors
Insolvent debtor can make proposal or enter into arrangement with creditors to avoid bankruptcy
Proposals under the Bankruptcy and Insolvency Act (BIA)
Proposal – procedure governed by BIA allowing a debtor to restructure debt to avoid bankruptcy
Debtor offers creditor a % of what is owed, or to extend the time for payment of debts, or both
Division 1 proposals – available to individuals/corporations with no limit on amount of debt owed
Division 2 (consumer) proposals – available to individuals with debts <$250,000 (not 1st mortgage)
Debtor works with trustee in bankruptcy to develop a proposal that is sent to creditors
Once proposal filed, debtor stops making payments to unsecured creditors, salary garnishments stop, and lawsuits against debtor by creditors are stopped
1: meeting of creditors held to consider and vote on proposal
Given estimated amount under proposal vs. expected amount under bankruptcy
2: may be meeting of creditors if they request one
Creditors vote on whether to accept or reject the proposal
1: approved if creditors representing 2/3s of amount owed + majority in number vote yes (and approved by the court)
2: approved if creditors representing a majority of total amount vote yes
Legally binding on all unsecured creditors (regardless of what they voted)
Once proposal approved, debtor makes payments as provided in proposal
If all payments are made, debtor is released from debts
1: business can continue to operate
2: debtor must attend 2 mandatory financial counseling + on record
If debtor doesn’t make payments in proposal, trustee/creditor can apply to have proposal cancelled
If proposal not approved by creditors
1: debtor is bankrupt as at the date of meeting (corporation terminated)
2: debtor can resubmit amended proposal, other options, or go bankrupt
Secured creditors not bound by BIA proposals (unless elect to participate)
Can realize security before or after debtor has filed proposal (even if proposal is voted yes)
If secured collateral is a majority of the assets used to operate business, will be shut down


Arrangements Under the Companies’ Credit Arrangement Act (CCAA)
May be used by corporations with total debt >$5 million
Federal statute that gives insolvent company protection from creditors while reorganizing finances
Similar to BIA, once company obtains court order under CCAA, creditors can’t take action to collect 
Unlike BIA, protection applies to secured creditors, lessors + critical suppliers (not just unsecured)
Once initial court order obtained, company operates while negotiating arrangement with creditors
Court appoints monitor (major accounting firm) to oversee operations while is reorganizing
Flexible combinations of options
Pay % of debt owed (lump sum or over time)
Exchanging specific debt for debt with higher interest/longer repayment terms
Issuing shares to creditors in place of existing debt
Arrangement voted on by creditors (grouped together by class for voting purposes)
Binding if approved by class representing 2/3s of amount owed and majority in number
Court approval required once all classes of creditors have approved arrangement
If not approved, company aren’t forced into bankruptcy, but creditors free to pursue claims
Debtor in possession (DIP) – secured credit provided to companies during reorganization process with priority over existing creditors
Bankruptcy – legal process by which assets of the bankrupt are automatically transferred to trustee in bankruptcy for liquidation and distribution to creditors
Governed by the BIA (purposes are)
To preserve assets of bankrupt for benefit of creditors
To ensure a fair and equitable distribution of assets to creditors
In the case of personal bankruptcies, allow the debtor a fresh start
3 methods by which a person can become bankrupt
1. Assignment in bankruptcy – when person voluntarily assigns assets to a trustee in bankruptcy
2. Bankruptcy order – order of court resulting in a person being bankrupt
Granted if creditor is owed $1000+ and debtor committed act of bankruptcy
Acts of bankruptcy include defaulting on proposal, preferring/deceiving creditors, etc… 
3. Creditors reject a proposal (or accept proposal but court rejects it)











Bankruptcy Process
Assets of bankrupt transferred to trustee in bankruptcy (holds assets in trust for creditors’ benefits)
Creditors may appoint inspector to act on their behalf and supervise the actions of the trustee
Following bankruptcy, trustee gives public notice of bankruptcy to identify assets/liabilities
Secure business premises and storage facilities
Conduct a detailed examination of assets
Prepare appropriate statements
Ensure assets are adequately protected, including insurance coverage
Sometimes continue to run business for a period of time to perform these duties
Reviews assets transferred by debtor prior to bankruptcy (ex. transfers less than fair value) 
Transfers at Undervalue
Court can declare transfer to be void or order party to pay bankrupt appropriate difference
Parties are at arm’s length when they are independent and not related
If at arms length, transaction is a transfer at undervalue if
Took place within one year prior to bankruptcy
Debtor is insolvent
Debtor intended to defraud, defeat or delay interests of creditor
If parties not at arms length, transaction is a transfer at undervalue if
Took place within one year prior to bankruptcy OR 
If took place within 5 years prior to bankruptcy and satisfies b) and c) above
Presumption of fraudulent intent stronger when transfer was made in secret
Preferences – payments that benefit one creditor over another
Common occurrence with solvent companies (not a concern)
If payment is a preference, court can rule payment void (creditor has to repay amount)
If parties at arms’ length, payment is a preference if
Made within 3 months prior to bankruptcy
Made with intention of preferring one creditor over another
If parties not at arms’ length, payment is preference if
Made 1 year prior to bankruptcy
Has effect of preferring one creditor over another (intention of debtor irrelevant)
Not a preference if
Payment made in ordinary course of business
Made to take advantage of favorable payment terms
To secure continued supply of goods required for business to continue operations
Fraudulent Conveyances Act
All transfers of property made with intent to defeat/hinder/delay/defraud creditors is void
Bankruptcy offenses – criminal acts defined by BIA in relation to bankruptcy process
Can be committed by debtors, creditors, trustees, etc…
Ex. fraudulently transferring property before/after bankruptcy, not answering truthfully, providing false information, falsifying records, getting credit through false representations
Identification of Debts
Creditors find out about bankruptcy through notice sent by trustee in bankruptcy
Each creditor must give proof of claim including amount owed to trustee
Trustee accepts or rejects the claim
Reject unsecured creditors’ claims if inadequate evidence of debt
Reject secured creditors’ claims if security interest isn’t preferred
Creditors can challenge rejection in court
Distribution to Creditors
Once trustee has liquidated assets + determined debts, they will distribute the proceeds
3 categories of creditors: secured, preferred, unsecured
Unpaid Suppliers
Allowed to recover any goods shipped in past 30 days which weren’t paid for
If debtor is bankrupt and goods are in the same condition as when shipped
Deemed Statutory Trusts
Unremitted payroll deductions + GST/HST collected but not remitted (not part of estate)
Secured Creditors
If have perfectly security interests, can take possession of collateral and dispose of it
If not enough to pay off debt, secured creditor becomes ordinary unsecured creditor
If collateral of little value, can waive security and proceed as unsecured creditor for debt
Preferred creditors – certain unsecured creditors given priority over other unsecured creditors
Funeral expenses > trustee fees > arrears in wages > municipal taxes > arrears of rent
Unsecured Creditors
Remaining funds (if any) paid to unsecured creditors in proportion of amounts owed
Employees
Employees who are owed wages are secured creditors for up to $2,000 per employee
Corporation no longer exists as of the date of its assignment in bankruptcy
Personal Bankruptcy
Division 2 proposals available to individuals with debts (excluding principal residence) of <$250,000
Process same as corporation bankruptcy
Voluntary (debtor makes assignment in bankruptcy) or involuntary (court gives bankruptcy order)
Debtor retains certain assets to support family + RRSP (except deposits within 1 year of bankruptcy)
Debtor usually required to make payments to trustee for benefit of creditors
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Debtor must attend 2 mandatory financial counseling sessions
If complete all steps + no bankrupt offences = automatic discharge from bankruptcy in 9 months
For second bankruptcy, automatic discharge after 2 months
After discharged, bankrupt release from most debts (ex. except fines, alimony, student loans)
VS. corporations aren’t discharged from bankruptcy unless they have paid their debts in full
First bankruptcy remains on credit record for 6 years (second for 14 years)
Consumer proposal remains for 3 years
