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Marketing Law
Marketing regulated by federal, provincial and municipal governments to…
Protect consumers from physical harm
Foster fair competition
Protect consumers from unfair selling practices
Marketing law – all areas of law that influence and direct the creation, promotion, pricing and distribution of goods/services/ideas
Contract of Sale
Essence of marketing and earliest application of law to marketing
Common Law
Customers’ expectations concerning product aren’t protected from legal perspective
Caveat emptor – “let the buyer beware” or “let the buyer take care”
If purchaser wants product to have certain characteristics, must be in contract
Otherwise, purchaser doesn’t have any remedy if the product is deficient
Foundation of common law
Sale of Goods Legislation
In response to harshness of caveat emptor, sale of goods legislation created as an exception
Common law rules implying specific terms into contracts for sale of goods (even if parties didn’t agree to those terms)
Goods – tangible personal property + items attached to land that can be severed
Provides remedies to buyer should statutory terms be breached
Terms written by statute applied in addition to express terms made by seller
Governed by legislation, and where legislation isn’t relevant, by common law rules of contract
Sale of Goods Act automatically implies terms into a contract (unless parties specify not)
Conditions – terms important/essential to purpose of contract
Seller has right to sell goods
Goods will be reasonably fit for intended purpose (buyer makes it known what it is)
Buyer doesn’t have to make intended purpose known if for ordinary purpose
Goods will be of merchandise quality (reasonable quality considering price paid)
If sample, then goods will correspond to sample + customer has time to compare
If goods sold by description, then goods will correspond with description
Warranties – minor or collateral terms (but can also be important)
Buyer will have and enjoy quiet possession of goods (3rd parties has no claim rights)
Goods free from liens and encumbrances in favor of third parties not disclosed
Ex. buyer relies on store advisor to purchase equipment suitable for older children
Equipment is too small = Sale of Goods Act violation (goods not suitable for purpose sold)
Ex. homeowner purchased expensive product but one year later, it was falling apart
Sale of Goods Act violation (condition of merchantability -> sold by description and not of reasonable quality)
Delivery of Goods
Bill of lading – shipping document that serves as contract between seller and carrier
Specifies to whom goods must be delivered + evidence of transfer from seller to carrier
Stoppage in transit – seller’s right to demand that goods be returned by shipper to seller, if buyer is insolvent (at seller’s expense)
Even it title may have moved to the buyer
As long as carrier receives direction before delivering goods to buyer
Cost, insurance, and freight – contractual term making seller responsible for insurance + shipping
Arranged in buyer’s name
Purchase price includes cost of goods, insurance, and shipping
Seller must deliver goods to carrier + send documentation + full statement of costs
Hasn’t met contractual obligations until delivered to shipper + give buyer documentation
Free on board – contractual term where buyer specifies delivery type and seller arranges at buyer’s expense
Seller’s responsibilities end when goods are delivered to shipper
Cash on delivery – contractual term requiring purchaser to pay shipper cash on delivery of goods
Common with consumer orders before credit cards existed
Risks of Loss and Transfer of Title
Ownership means control of property but also involves risk of loss from damage/destruction
Possession and ownership of goods can be held by different parties
Parties should specify deliver terms and indicate when/how ownership moves from seller to buyer
If not specified, statutory provisions (Sale of Goods Act) resolve the issue
Specific goods – goods identified and agreed on at time a contract of sale is made
Unascertained – goods not yet set aside and identifiable at time contract is formed
Ex. buyer buys something from a store (equipment set aside for pickup, but destroyed by fire)
Belongs to buyer (title shifted when contract was made since goods were ready for delivery)
Ex. buyer places order, but requires that goods be packed in specific boxes
Buyer becomes owner once seller has done so + notified buyer that goods are packed
Ex. contract for sale of goods in deliverable state, but seller wants to measure/test goods
Buyer becomes owner when goods are weighed/measured/tested and buyer is notified
Ex. when goods are delivered to buyer on approval or on “sale or return,” property passes to buyer
When she signifies her acceptance to seller or does any act to adopt the transaction
If she doesn’t signify her acceptance but retains goods without notice of rejection
Ex. buyer has contract with seller that seller can return goods if they are not sold
Goods are damaged while with seller but seller didn’t accept + no fixed return time
:. Title changes after a reasonable time, depending on past practices
Ex. buyer places an order for ascertained goods
Seller accidentally damages some boxes that could have been sent to seller (order generic)
Title only changes when goods are unconditionally appropriated to the contract
Title doesn’t shift if still mixed with general inventory (but if PO attached = buyer owns)
Remedies
Ex. if buyer commits breach by cancelling an order, seller entitled to damages for breach
Damages for non-acceptance – damages seller is entitled if buyer refuses to accept goods before title is shifted onto buyer
Action for the price – seller’s claim when title has shifted to buyer (must pay full amount)
Breach of condition: may give innocent party right of repudiation 
Right of repudiation – right to claim damages + reject goods + treat contract as ended
Ex. buyer getting unsuitable goods for purpose sold not obligated to take further shipments
Can bring contract with seller to an end, and return equipment
Breach of warranty: sale of goods legislation lets buyer maintain an action for damages or ask court to reduce purchase price due to breach
Buyer can’t return goods and is obligated to continue with contract
Buyer will be in breach of contract if they refuse to perform after seller’s breach of warranty
Limitations of Sale of Goods Legislation
Only applies to sale of goods (not land or services)
Requires that there be privity of contract between customer and “offending” party
Breach of warranties by manufacturer not covered
Permits contracting out of implied terms (buyer and seller will argue whether these apply)
Doesn’t address pre-contractual representations made by vendor
Consumer Protection Legislation
Sale of Goods Act substituted with legislation preventing express exclusion of implied conditions/warranties in consumer transactions
Generally only applies when goods are purchased for personal use
Unfair practices – illegal business practices that exploit unequal bargaining position of consumers
Targets illiterate/ignorance/ESL customers
Sells at a price that grossly exceeds prices of similar goods/services
Engages in calculated/cynical marketing that subjects consumer to undue pressure
Persuades customer to buy when they likely can’t pay in full
Imposes terms/conditions that are very unfair to the customer
Includes contracts of lease, contractual sales, services, labor/materials (if with consumer product)
Privity of contract can’t be used as a defense against consumer in many provinces
Onus is typically on consumer to act quickly
If vendor’s actions are unfair, consumer typically entitled to recission or return of money paid







Competition Law
Primary source is federal Competition Act
Promote efficiency/adaptability of economy
Ensure smaller businesses has equal opportunity
Provide consumers with competitive prices and choices
Commissioner of Competition – independent official responsible for enforcing/administering act
Marketing practices either criminal or civil
Criminal: material/false advertising, price fixing, deceptive telemarketing
Commissioner of attorney general decides whether to proceed to prosecution
Civil: misleading advertising, discriminatory practices, abuse of dominant position
Purpose is to stop anticompetitive activity
Publish notice and pay administrative penalty
Proof of criminal intent is not necessary
Sets out conditions under which bureau can end a proposed or actual merger
Merger – union of 2+ companies to form one larger company
2 step merger review process
If size of merger exceeds pre-notification threshold, business must notify bureau
If commissioner concerned, parties must provide more info (then a decision is made)
Product – anything a business sells (ex. goods, services, information)
Law of negligence: avoid causing reasonably foreseeable harm
Contract law: supply product it has promised
Regulatory standards: must be met to protect public
Voluntary industry codes
Design and Manufacture
If someone has a patent/industrial design, business must get license from owner to use
Canadian Standards Association develops voluntary guidelines for producers and consumers
Developed by experts from the industry
Typically represent measure of standard of care for tort liability
Governments impose minimum standards for some goods through legislation
Packaging and Labeling
Information on package, labels, instructions and warnings determine standard of care
Most packaging/labeling legislation is federal (some industry specific -> ex. Tobacco Act)
Consumer Packaging and Labeling Act (CPLA) sets out minimum requirements
Encourages fair competition by ensuring consumers can compare price/quantity
Requires manufactures to
Provide consumer with crucial information (ex. description, quantity, seller)
Eliminate misleading info about nature/quantity (ex. container too big)
Most of information must be in English and French
Health hazards must be stated

Promotion
Most visible component of marketing mix
Governed by voluntary industry standards and legislation
Industry Standards
Advertising Standards Canada (ASC) promotes public confidence in products/services
Allows for public complaints concerning violations + business-to-business complaints 
Complaints investigated and if valid, advertiser must change/remove promotion
Canadian Broadcast Standards Council (CBSC) deals with broadcast media complaints
Television Bureau of Canada (TBC) approves all television commercials
Legislation
Primarily Federal Competition Act
False or misleading advertising – promotional statements false or have ability to mislead
Falsity judged by an objective test (objective standards test)
Impression created by advertisement in its entirety (illustrations/disclaimers)
Misrepresentation must be material (influence decision to purchase item)
Defenses
Due diligence – adopted reasonable steps to avoid violation of a legal duty
If accused believed in false facts (innocent if steps were taken to avoid event)
Onus on accused to demonstrate due diligence
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Pattern of similar errors suggests lack of due diligence
Performance Claims
Manufacturer can’t make claims about effectiveness without proof of truth
Litigation
Compliant may seek an injunction + pursue damages if loss is quantifiable
Commissioner may request court to order restitution to victims
Tests and Testimonials
Tests must be carried out prior to promotion
If conducted by 3rd party, must get permission (or already public)
Testimonials can be used if accurate, current, and person actually used item
Ex. using actor to represent customer = false/misleading advertising
Bait and switch – advertising a product at a very low price to attract customers, but then encouraging them to buy another more expensive product
Supply of low priced item isn’t enough to meet expected demand
Reviewable practice
