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Employee can retire or leave at the end of a fixed-term employment
Employer may
Dismiss or fire an employee
Implied term that employer may terminate employee without notice if “just cause” 
Give the employee notice of termination
Implied term that employer may terminate employee by giving employee notice
Act in a manner that the employment relationship becomes untenable
Dismissals for Just Cause
Just cause – employee conduct that amounts to a fundamental breach of the employment contract
Employer may dismiss employee without notice
Serious misconduct – intentional, harmful conduct of employee allowing employer to dismiss without notice
Minor infraction insufficient to justify dismissal (cumulative effect can be if serious impact)
Progressive discipline policy – sequence of employee discipline from light to severe punishment
Last step is dismissal
Warning may be oral/writing (must indicate unacceptable conduct + consequences not improving)
If want to terminate on basis of a single act of misconduct, must be sufficiently serious (ex. theft)
Ex. co-worker affair not just cause unless negatively affects business or employer has policy
Condonation – employer behavior that indicates to employee that misconduct is being overlooked
If employer is fully aware of wrongful behavior and indicates through words/actions
Habitual neglect of duty – persistent failure to perform employment duties
Ex. terminated for chronic absenteeism and lateness (without employer’s authorization)
Depends on if any excuse for absences, if warnings were issued, and if occurred at a critical time
Harder to establish lateness than absenteeism as a grounds for dismissal
Incompetence – strong lack of ability/knowledge/qualification to perform employment obligations
Employee must be given a warning and an opportunity to improve
Employer must establish fair and reasonable performance standards to measure performance
Employee can justify incompetence through inadequate training, insufficient business, inexperience, and condonation of performance problems
Single act not grounds for dismissal (unless shows total lack of skills that employee had claimed)
Conduct incompatible – personal behavior irreconcilable with employment duties/prejudicial to business
Ex. accepting lavish and inappropriate gifts from employer’s clients
Can also apply to conduct outside working hours (ex. petty fraud of school superintendent)
If conflict of interest (ex. competing with employer), can be breach of duty of loyalty/good faith
Willful disobedience – deliberate failure to carry out lawful and reasonable orders
Single act of disobedience not enough for dismissal (unless very serious: refusing safety rules)
Employer must establish clear instructions and employee had no reasonable excuse for disobeying
Less serious incidences of disobedience may justify dismissal if combined with other misconducts
Employer entitled to expect employee to carry out order without extended debate/respect
Whether employer is justified depends on if employee was provoked/upset, and if temporary anger
Other Causes
Ex. harassment, disruption of corporate culture, consumption of alcohol/drugs (all misconduct)
Each situation must be analyzed based on if
Conduct was a single act
Conduct was condoned in some manner
Employee had a disability
Employee had been warned about conduct + consequences of failure to improve
Risk with just cause dismissals: employee more likely to sue b/c don’t get any compensation
Non-Cause and Near Cause
A difficult employee may not be just cause for termination (but can scale back workforce)
If no just cause, employer must give notice or pay in lieu of notice
Period will be term agreed upon in employment contract, legislation, or reasonable notice
Reasonable notice – time for employee to find alternative employment before dismissal
Depends on length of service, age, availability of employment, employee’s status
Court ruled that employee EITHER not entitled to any notice OR entitled to full period of notice
Can’t reduce notice for dishonest conduct
Dismissal with Notice
Employee hired for indefinite time may be dismissed at any time given notice of termination
Termination of a fixed-term contract prior to expiry is a breach of contract
Employees entitled to reasonable notice dispute contractual terms that provide for less notice
Employment standards legislation provides a minimum period only
Reasonable Notice Periods
Character of Employment
Senior/high-level employees entitled to more notice (harder to find other employment)
Ex. Cronk vs. Canadian General Insurance case indicated the opposite is true
Length of Service
Longer-term employee entitled to more notice than shorter-term employee
Long-serving employee doesn’t have as much experience as a short-term one
Rule of thumb: 1 month notice for every year of service (short-term: >1 month/year notice) 
Age
Older employees (especially 50+) entitled to more notice than younger
Harder to find employment + employers unwilling to hire older people
Availability of Similar Employment
More employment opportunities available = shorter period of notice
Determined by job opinions, advertisements, market conditions, etc…
Factors that length notice include
High degree of specialization, initial inducement to join organization, company policy, custom/industry practice, personal characteristics, economic climate
Risks in Dismissal With Notice
Notice periods have generally increased (max range for reasonable notice between 18-24 months)
Constructive dismissal – employer making fundamental change to employment contract
Can’t do so without employee’s consent (dismisses employee -> employee doesn’t resign)
Employee may accept change, refuse to accept, quit, or sue for constructive dismissal
Fundamental term – term considered to be essential to the contract
Cumulative effect of many minor changes may trigger a constructive dismissal
Employment contract may let employer make changes without being constructive dismissal
Constructive dismissal doesn’t have to have bad faith from employer
Fundamental changes include: adverse changes to salary/benefits, responsibility, power
Bad Behavior
Unacceptable/unethical practices by employer may amount to constructive dismissal
Unnecessary that employee breached employment contract (employer 
Employer just has to prove an intolerable work environment
Employer can give” try-out” period so employee can assess changes before accepting them
Wrongful Dismissal Suit
Can arise when employee claims there was no cause, not enough notice, or constructive dismissal
Employee can make claim to employment standards tribunal for wrongful dismissal
Limit employee’s compensation to amount equivalent to statutory period of notice
Often used by low-level employees b/c not entitled to more than statutory notice + cheap
Specific performance or reinstatement rarely an option in non-unionized sector (bad relationship)
Manner of Dismissal
Examples of bad faith include
Refusing to provide deserved letter of reference
Terminating while on disability leave
Failing to communicate termination decision in timely manner
Communicating false allegations to potential employers
Not limited to acts of employer at time of termination but also pre and post termination
Courts increase notice period to compensate for bad-faith termination
Wrongful Dismissal Damages
Notice x salary/benefits + special damages – money earned (job/EI) – duty to mitigate
May be entitled to aggravated (compensate victim) or punitive damages (punish employer)
Awarded if damages arise from separate actionable wrong (ex. deceit/defamation)
Employer still has obligation to accommodate if disability is hidden (ex. depression)
Duty to Mitigate
Employees terminated/constructively dismissed have duty to mitigate their damages
Doesn’t always arise (ex. if employment contract states notice period and doesn’t mention duty to mitigate)
Must look for comparable employment, but not a lower-level job (depends on job market)
Dismissed employee can sue for defamation (damages significantly higher)
Availability of contingency fee arrangements/class action suits are increasing small claims
Whistleblowing: criminal offense to retaliate against any employee that reports unlawful conduct by business
Termination Settlements
Negotiation of Settlement
Settlement package should include all money due to employee at termination including
Severance pay – amount owed to terminated employee under employment standards legislation
May include pension benefits, medical coverage, stock options, letter of reference, etc…
Employee should be given time to consider terminal settlement and seek advice on fairness
Keeps remaining employees motivated and avoids a lawsuit
Release – written or oral statement discharging another from an existing duty
Customary to have employee sign a release when then accept a termination package
Indicates that employee has been dismissed and paid for giving up right to sue employer
May include confidentiality requirement and provision against competition
Normally binding on employee (if settlement was fair/clear + employee had time to think)
Union
Agreement provides for process for settling disputes
Final step is binding arbitration (unlike in non-unionized sector, courts don’t make final decision)
Grievance and Arbitration
Grievance process – procedure for resolving disputes in union contracts
Regardless of content of collective agreements, must submit dispute
Begin with informal consultation and end with third-party binding arbitration
Arbitration either a single arbitrator or 3-person panel
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Enforced in the same manner as a judicial decision
Seniority
Most collective agreements contain clause dealing with seniority (length of time served)
Employer can’t promote/demote/transfer/lay off/recall without consideration to seniority
Don’t affect ability to terminate/discharge
Discipline and Discharge
General rule: employer can’t discipline/discharge without justification or just cause
Arbitrator looks for evidence of progressive discipline, record/service of employee, provocation, economic hardship of penalty, etc…
Arbitrator has authority to mitigate/soften penalty implied by employer
Can substitute judgment for that of managers’
