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Employment Law
Employment law in all Canadian jurisdictions (except for Quebec) comes from English common law
Federal government has jurisdiction to make laws for employees of federal government (10%)
Provincial government has jurisdiction to make laws affecting all other employees
An employee is subject to either federal or provincial jurisdiction
Both levels of government have enacted human rights legislation + employee welfare legislation
General application and legislation affecting employees in specific jobs (ex. police/teacher)
If employees unionize, labor relations legislation is applicable (statutes by federal government)
Employment relationship – contractual relationship where an employer provides remuneration to an employee in exchange for work or services
In some situations, those who provide services are agents or independent contractors
Independent contractor – person working in relationship that doesn’t meet criteria of employment
Ex. doctors/lawyers
Independent contractors are increasingly popular b/c tax savings, flexible, fewer obligations
Employee vs. Independent Contractor
Employees aren’t always long-term and independent contractors aren’t always short-term
To determine relationship, courts consider:
Degree of control exercised over individual by the employer
More direction/supervision = more likely employment
Ownership of tools, chance of profit, and risk of loss from performance of requested service
Sharing profits/losses and using one’s own tools = independent contractor
Degree of integration
More integrated = more likely employment
Employers usually not vicariously liable for independent contractors
Implications of an Employment Relationship
Employees have statutory rights (ex. paid vacation/overtime) that independent contractors don’t
Employers have obligations to employees (ex. deduction of income taxes, EI, CPP) but not to CIs
Incorrectly categorizing a work relationship as independent contractor agreement could mean employer having to pay for benefits/penalties/interest
Employee can initiate action for wrongful dismissal (but independent contractor can’t)
Employer responsible for employee’s torts (but not for independent contractors’)
If an independent contractor is an agent for the employer, the employer can be vicariously liable
Vicarious Liability
Employer liable for torts of employee committed in ordinary course of employment (if authorized)
An unauthorized mode of doing something that is authorized by the employer still counts
Employer vicariously liable if significant connection between wrongful acts of employee and creation of risk of wrongful act by employer
Employee may also be liable to employer for breach of employment contract
Unlikely for employer to sue employee b/c employee unable to pay damages + bad publicity
Negligent Hiring
Employer has a duty to use skill and care in hiring employees (extent varies according to position)
If employee injures another employee/third party, may be action against employer
Different from vicarious liability (didn’t matter if employer was at fault)
For negligent hiring, plaintiff must prove employer careless in hiring/training/supervision
Human Rights Requirements
Human rights legislation’s objective: provide equal access to government opportunities for all
Human rights commission – administrative body overseeing implementation and enforcement of human rights legislation (ex. investigating/hearing complaints)
Prohibited Grounds of Discrimination
Human rights legislation only prohibits discrimination on certain prohibited grounds
Marital status, race, color, physical/mental disability, religion/creed, sex, age
If discrimination not in legislation, can challenge as violation of Charter’s equity provisions
Discrimination – treating someone differently on the basis of a protected ground
Adverse effects discrimination – discrimination as a result of a rule that appears neutral but its effects are discriminatory
Ex. rule requiring all workers to wear hardhats/to work every second Saturday
Systemic discrimination – discrimination as a result from combined effects of many rules, practices and policies
Ex. if workplace if overwhelming dominated by male workers
Defenses to Discrimination
Bona fide occupational requirement (BFOR) – defense excusing discrimination on a prohibited ground when it is done in good faith and for a legitimate business reason
Ex. requirement to have a valid drivers license discriminates against disabled people
Employer must show all of the following:
Standard adopted for purpose rationally connected to job performance
Standard adopted that’s necessary to fulfill work-related purpose
Standard reasonably necessary to accomplish purpose (impossible to accommodate without undue hardship)
Duty to accommodate – duty of employer to modify rules/practices/requirements to meet needs of individuals who would otherwise be discriminated against
Employer has duty (if can do so without undue hardship, to arrange employee’s workplace/duties to enable employee to do the work)
Undue hardship depends on size of organization, financial resources, etc…
Penalties
Compliant to human rights commission -> board of inquiring investigating
If complaint valid, can order employer to stop practices, hire individual, pay compensation, write letter of apology, institute affirmative action plan
Will result in negative publicity, waste of time/money, unsettled work environment

Employment Equity
Employment equity legislation – laws designed to improve status of certain designated groups
Employment Equity Act (federal) requires employers targets underrepresentation of women, Aboriginals, disabled people, visible minorities
Applies to businesses with 100+ employees + under federal government regulation
Employment Equity Act requires employers to
Consult with employee representatives regarding implementation of employment equity
Identify and eliminate barriers to employment of designated groups
Make reasonable efforts to ensure groups have representation in proportion to workforce
Some believe these programs are a form of reverse discrimination
Provincial governments have no legislation in this area
Many employers have own voluntary employment equity programs
Formation of the Employment Contract
Interviewer has duty of care to avoid making misleading statements
Offer of Employment
No legal requirement for offer to come from employer to employee
Offer must be reasonably certain to constitute an “offer” in law
Ex. “would you like to work for us” isn’t an offer (must define job, payment, terms, etc…)
Does not need to be in a particular form/in writing
Must be reasonably complete and certain
Once made, offer is capable of acceptance until it is terminated (:. Should have a time limit)
:. Offer of employment made to 2 candidates can result in 2 acceptances for 1 job
Before offering job, employer should consider if candidate has obligations to most recent employer
Inducing breach of contract (newly hired employee breaks existing employment contract)
Restrictive covenants (limit former employee’s ability to compete against former employer)
Fiduciary obligations
The Employment Contract
Fixed or definite-term contract – contract for a specified period of time, which automatically ends on the expiry date
Indefinite-term contracts – contract for no fixed period, which can end on giving reasonable notice
Can be oral or in writing (most in writing)
Express terms – those that have been agreed upon by the parties
Included in contract or by reference (ex. benefits packages, job descriptions, company rules)
Implied terms – not specified but are what the courts believe the parties would have agreed to 
Ex. if don’t specify duration of contract, implied that it is for an indefinite amount of time
Contract doesn’t end until one party gives notice of termination
Implied term that notice of termination must be reasonable
Written employment contract provides certainty and includes a forum for negotiating terms
Names of parties, date on which contract begins, position, compensation, benefits, etc…

Employee Welfare Issues
Employment standards legislation – laws specifying minimum standards in the workplace
All provinces/territories and federal government
Employer may provide greater benefits but not less (less = not enforceable)
Hours of work and overtime (40-48 hours/week, overtime is usually 1.5X normal wage)
Minimum wage
Vacations and vacation pay (length depends on service)
Termination and severance (notice and severance pay)
Statutory/paid holidays (must pay employees for specific public holidays)
Bereavement and sick leave (paid and unpaid)
Maternity and paternity leave (pregnancy leave after minimum amount of service)
Some employees (ex. doctors/lawyers) may be exempt from certain provisions
Safety and Compensation
Workers’ compensation legislation provides no-fault insurance for job related injuries
Employers pay into a fund (prevents civil suit against employer)
Employee Economic Safety
Employment Insurance Act
Federal legislation applying to both federally and provincially regulated sectors
Employer + employee contribute to fund providing insurance against loss of income
Employees not covered include casual workers, some part-time, those in agriculture
Canada Pension Plan
Insurance plan designed to provide pensions for retirement/disability/death
Employer + employee contribute
Workplace Harassment
Harassment – any unwanted physical/verbal behavior that offends/humiliates victim and negatively affects work environment/leads to adverse job-related consequences 
Employers vicariously liable for any violations of human rights committed by employees
Unless took all reasonable steps to prevent act from being committed
Pay equity – provisions to ensure that females + males receive same compensation for similar work
Requires employees to evaluate work performed by employees to identify job classes
Employers must value each job class in terms of duties, responsibilities, qualifications
Must try to compensate each female job class with a wage rate similar to male job class
Drug and Alcohol Testing
Prima facie discriminatory






Workplace Privacy
Collection and Dissemination of Information
Privacy Act regulates collection and use of personal information held by federal government
PIPEDA extends rights to private sector in federal businesses (not private provincial sector)
Personal info can’t be collected/used/disclosed without one’s consent + knowledge
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Employer needs compelling reason (ex. bomb/theft) to search employees/their belongings
Must demonstrate that all other alternatives have been exhausted
Employees should be informed in advance and searches done systematically
Monitoring of Communications
No law prohibiting employers from monitoring employees’ email/Internet activities
Criminal Code states that it is an offence to intercept a private communication
Parties have an expectation that it will not be accepted (ex. first-class mail)
A technology-use company policy may say that an employee has no expectation of privacy
PIPEDA suggests that to monitor employee communications, need employees’ consent
Can be required through a condition of employment
Unions
Negotiating and entering into an employment contract is different
Federal + provincial governments enacted legislation guaranteeing rights of employees to unionize
Certain employees (ex. farmers, managers, etc…) are excluded
Certification – process by which a union is recognized as a bargaining agent for group of employees
Employer can voluntarily recognize union as bargaining agent for employees without certification
Certification process allows labor relations board to approve union
Collective bargaining – parties enter a collective agreement or contract
Applies to all employees in bargaining unit (regardless if voted for union representation)
Union and employer have a duty to bargain in good faith
Collective agreement – employment agreement reached between union and employer setting out employees’ terms/conditions of employment (more comprehensive)
Union bargaining on behalf of employees has more bargaining power
During term of collective agreement, can’t be any legal strikes by employees/lockouts by employer
