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Liability in Tort
Corporation has primary liability when it is the entity that actually committed the tort
Identification theory – corporation liable when person who committed wrong is corporation’s directing mind (may have more than one directing mind)
Corporation has vicarious liability when tort committed by someone who isn’t a directing mind
Liability in Contract
Courts generally don’t use identification theory to assess a corporation’s liability in contract
Agency law determines when a corporation is liable on a contract
Corporation bound by actions of agent only if agent was acting within actual/apparent authority
Limit apparent authority by filing with incorporation documents a limitation of agent’s authority (outsiders should have read them because they’re public)
Doctrine of constructive notice abolished (outsider can usually rely on apparent authority)
To avoid personal liability, person signing document on corporation’s should ensure a clause indicating that person is signing on behalf of corporation (not in personal capacity)
Pre-incorporation contracts – contracts entered into by company’s promoters on behalf of corporation before it was created
Problematic if don’t include who is liable and corporation fails to be created
Criminal Liability
Identification theory applies (corporation committed crime if acting mind committed crime)
Difficult to prove beyond a reasonable doubt that directing mind committed crime
In response to the Westray case, government expanded range of individuals whose actions can trigger liability of corporation to senior officers
Individuals who plan an important role (based on function not title)
Address both crimes requiring proof of intent + crimes requiring proof of negligence
Intent and guilty act of criminal office don’t have to reside in same person
Senior officers obligated to act if have knowledge that an offence has been/will be committed 
Organization can be convicted if cause injury/death by unsafe conduct and senior officer didn’t provide reasonable standard of care
Combined actions of 2 people can constitute elements of a crime to hold corporation responsible
Amendments provide for stiffer penalties/corporate probation orders
Court must consider these when setting fines
Moral blameworthiness (economic advantage gained by committing crime)
Public interest (cost of investigation, need to keep organization in business)
Prospects of rehabilitation (steps to prevent reoccurrence)
Corporate probation orders may involve providing restitution to victims/publishing offence
Regulatory offences – offence contrary to public interest (criminal aspect)
Taxation, human rights, pay equity, employment standards, consumer protection, etc…
Income Tax Act requires that every person (and corporations) paying salary/wages withhold a prescribed amount of income tax
Directors and Officers
Directors elected by shareholders to manage/supervise management/affairs of corporation
Declare dividends, call shareholder meetings, adopt bylaws, issue shares
Usually not in position to carry out actual management themselves (appoint officers to do so)
But still responsible for management of corporation
Duties of Directors and Officers
Fiduciary Duty
Self-dealing contract – contract in which fiduciary has a conflict of interest
Ex. a director buying office furniture from himself
Enforceable if
Individual discloses contract to corporation in writing
Individual doesn’t participate in vote of directors approving contract
Contract is fair and reasonable to the corporation
Failure to satisfy these lets contract be cancelled/set aside
Corporate opportunities – business opportunities in which corporation has an interest
Opportunities to do business that company can pursue or decline
Ex. another company proposes that the two work together to provide a service
Directors may be tempted to decline the offer and do it themselves
If company doesn’t want to pursue opportunity and a director wants to personally pursue it, not a breach of fiduciary duty
Duty of Competence
Must meet general standard of competence (objective standard)
Present standard contained in corporate legislation requires directors/officers to display care, diligence and skill a reasonably prudent person would exercise in the circumstances
Liability of Directors and Officers
Liability in Tort
If directors personally liable for torts they committed at work, no benefit in incorporation
Some courts rule that directors aren’t personally responsible if they were acting in accordance to their duties and their conduct was justifiable
But Ontario case law almost always makes directors responsible even if they were
When director’s conduct is extreme, they are found liable for committing a tort
Liability in Contract
Director doesn’t generally attract liability for corporation’s contract
Corporation liable to outsider (director is an agent for the corporation)
Director faces personal liability on contract when
Director contracts on his own behalf, as well as on company’s behalf
Director guarantees contractual performance of the company
Liability by Statue
Failure to remit income taxes can result in directors (but not officers) being personally liable unless they can demonstrate they acted in a reasonable and diligent manner
Directors’ Statutory Liabilities
	Statutory Breach
	Type of Statue
	Nature of Penalty

	Failure to pay employee wages
	Federal and provincial incorporation statutes
	Liability for wages

	Directing/authorizing release of toxic substance
	Federal and provincial environmental protection statute
	Fines and/or imprisonment

	Failure to remit required taxes
	Federal and provincial revenue acts
	Liability for outstanding amount + interest/penalties

	Failure to maintain health and safety standards
	Provincial workplace health and safety legislation
	Fines and/or imprisonment

	Insider trading
	Provincial securities act, federal + provincial incorporation statutes
	Fines and/or imprisonment

	Anticompetitive behavior
	Federal Competition Act
	Criminal and civil liabilities

	Paying a dividend when company is insolvent
	Federal and provincial incorporation statutes
	Personal repayment

	Misrepresentation in prospectus
	Provincial securities legislation
	Damages

	Improperly transporting dangerous goods
	Federal and provincial transportation of dangerous goods legislation
	Fines and/or imprisonment


Avoiding Liability
 Directors may protect themselves by ensuring an indemnification agreement is in place
Indemnification – corporation paying litigation expenses of officers and directors for lawsuits related to corporate affairs
Shareholder Liability
No duty to act in best interests of corporation
Lifting the corporate veil – determining corporation isn’t a separate legal entity from shareholders
Most common basis for doing so is objectionable conduct amounting to fraud
Shareholder Rights
Right to Vote
At least one class of voting shares
Number of votes a shareholder has depends on number of share they have
If person has majority of shares, can elect at least a majority of directors (control company)
Have right to approve/disapprove of directors’ actions since last meeting
Also has right to hold annual shareholder meetings and introduce motions
Shareholder who can’t attend a meeting can exercise voting power through proxy
Proxy – person authorized to exercise shareholder’s voting rights
Giving formal permission to someone else to vote shares on their behalf
When conflict, whichever group does best in soliciting proxies will make the decision
Preferred shareholders get to vote in certain matters (ex. on a fundamental change)
Right to Information
Inspect annual financial statement and records (ex. incorporation documents)
Apply to have court appoint inspector to look into affairs of corporation
Know ether directors have been purchasing shares of the corporation
Financial Rights
Right to receive dividends declared by corporation
Right to share in assets of corporation on dissolution after creditors are paid
Pre-emptive rights – shareholder’s right to maintain proportionate share of ownership by purchasing proportionate share of any new stock issue
Preferred share – share with preference in distribution of dividends and proceeds on dissolution
Common shares – share with right to vote, share in dividends and share in proceeds on dissolution
Non-voting shares not always called “preferred” and voting shares not always called “common”
Shareholder Remedies (Selling the Shares)
Easy to sell if public corporation
If private corporation, restrictions on transference of shares
Dissent and appraisal right – right of shareholders who dissent from certain fundamental changes to corporation to have their shares purchased by corporation at a fair price
Derivative action – suit by shareholder on behalf of corporation to enforce cause of action
Ex. when directors are robbing the corporation
Establish that directors won’t bring an action, person is acting in good faith, and action is in interests of corporation 
Court can make any order it sees fit
Oppressive remedy – remedy for shareholders/other stakeholders to protect corporate interests
Lack of valid corporate purpose for transaction
Lack of good faith on part of directors
Discrimination between shareholders
Lack of adequate disclosure of material information
Conflict of interest between corporation and directors
Unlike derivative action (brought on behalf of corporation), oppressive remedy is a personal action (brought on by shareholders/stakeholders)
To avoid litigation, shareholders can enter into agreement initially to deal with potential conflicts
Shareholders’ agreement – agreement defining relationship among people with an ownership interest in a corporation
Common in small corporations
Let shareholders define relationship differently from how statues defines it (ex. how corporation is managed, how to resolve disputes)
Unanimous shareholders’ agreement (USA) – agreement among all shareholders that restricts power of directors to manage the corporation
Ensures that control over matter remains with the shareholders
If improperly manage, can be sued for negligence/breach of fiduciary duty
Creditor Protection
Shareholders may be tempted to strip entire assets to defeat creditors (but illegal)
Corporation can’t pay dividend to shareholders if doing so would jeopardize ability to pay its own debts as they fall due (liquidity test)
Or if it makes the company insolvent (not enough assets to cover liabilities)
Directors who consent to such a dividend personally responsible to restore amounts paid
Termination of Corporation
[bookmark: _GoBack]Winding up – process of dissolving a corporation
Complicated steps so more feasible to simply let company lapse (ex. not file annual report)
Court can order termination when shareholder wrongfully treated if it’s the only way to do justice
A corporation whose debts exceed assets may eventually go bankrupt (dissolution)
