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Concept of corporation as a separate legal entity began with Salomon vs. Salomon case
Aron Salomon formed an incorporated company, and gave 1 share to each family member
Only Aron was responsible for management of business
Aron’s corporation purchased assets of Aron’s sole proprietorship (gave out shares)
Aron became a creditor of his own corporation (nothing wrong with that)
Business became insolvent but Aron wasn’t personally responsible
Shareholders in the Corporation
Corporation is an artificial entity whose activities are controlled entirely by human beings
Stakeholder – person who has an interest in a corporation
Internal stakeholders – direct/indirect role in governing corporation
Shareholders have invested in corporation by buying shares
No authority to manage but can select board of directors (hires officers)
External stakeholders – people affected by corporation but don’t have role in governing
Ex. government, public, employees, customers, creditors
Pre-Incorporation Issues
Incorporate federally or provincially
Little significance since licenses let corporations do business in other provinces
If want to operate in 2+ provinces/internationally, federal incorporation may result in lower costs
What type of shares will be available and to whom
Share structure – shares that a corporation is permitted to issue by its constitution
Basic rights must be distributed to one or more classes of shares
Voting rights (vote for election of directors)
Financial rights (receive dividends declared by directors)
Share in proceeds on dissolution of corporation (after creditors paid)
Should start with different classes for flexibility b/c changes are costly and complicated
Can limit number of shares in each class or unlimited
Other rights
Preference rights (receive dividends before paid to other classes)
Cumulative rights (have dividend not paid before added to next year)
Redemption rights (have corporation by back shares at set price)
Availability of shares
Widely held/public corporation – shares normally traded on stock exchange
Subject to securities legislation (laws regulating share/bond transactions of corp.)
Closely held/private corporation – corporation that doesn’t sell shares to public
Securities Act provides that a corporation is private if it has:
A restriction on transfer of shares
A limit on number of shareholders in corporation to no more than 50
A prohibition on any invitation to public to subscribe for corporation’s shares
Lower tax rate on first $500,000 of business income
Who may own shares
Shares are freely transferrable unless restrictions in place
Closely held corporations’ stakeholders have strong interest in who other stakeholders are
Provision that shares can’t be transferred without agreement of directors/majority of shareholders
Right of first refusal – shareholder wishing to sell shares must first offer shares to directors/shareholders at same price negotiated with the outsider
What to name the corporation
Basic requirements
Distinctive
Not cause confusion with any existing name/trademark
Must include legal element (ex. Ltd., Inc., Corp.) to signal limited liability
If incorporate federally, must send name to federal corporate registry for approval
NUANS Report – document showing results of a search for business names
Can have a numbered name, Canada, Ltd./Inc.
Useful when a corporation needs to be created quickly/can’t decide on a name
Sometimes used for shelf companies (companies that don’t engage in active business)
Process of Incorporation (must submit)
Articles of incorporation – document defining basic characteristics
Name, office location, class and # shares, restrictions, # directors, incorporator name
Notice of registered office (provide public record of corporation’s official address)
Notice of directors (names and addresses of directors)
Newly Upgraded Automated Name Search (NUANS) Report
Filing fee payable to Receiver General of Canada
Unlimited Liability Corporations
Corporations whose current/former shareholders are jointly/severally liable for corporation’s debts
Often used by American investors in Canadian ventures (not taxed b/c treated as partnership in US)
Organizing the Corporation
Directors required to call organizational meeting to
Make bylaws (rules specifying day-to-day operating procedures of corporation)
Adopt forms of share certificates and corporate records
Authorize issue of shares and other securities
Appoint officers + auditor to hold office until first annual meeting of shareholders
Make banking arrangements
First shareholders meeting must be within 18 months of incorporation
Directors name in articles of incorporation hold office until first meeting
At first meeting, shareholders elect permanent shareholders



Financing the Corporation
Debt Financing
Loan from shareholders, family, friends of shareholders, lending institutions, government
If borrow substantial sum of money on long-term basis may issue
Bonds – documents evidencing a debt owed by corporation (secured debt)
Debenture – document evidencing debt owed by corporation (unsecured debt)
Can have any number of features and are transferable
Interest of bond must be paid regardless of whether a profit is earned (or bankrupt)
Equity Financing
Flexible way to raise capital b/c can have different rights (appeal to different investors)
Shares don’t have to be repaid in the way a loan must be (but give up some control)
Shares and bonds can come with conversion rights (can convert one type of security into another)
Issuance of securities governed by securities legislation (complicated and costly procedure)
Securities Legislation
Provide mechanism for transfer of securities
Ensure all investors have ability to access adequate information to make informed decisions
Ensure system is such that public has confidence in marketplace
Regulate those engaged in trading of securities
Remove/punish participants not complying with established rules
3 basic requirements
Registration
Company intending to sell securities to public must be registered with relevant provincial securities commission
Also includes persons (ex. advisors, underwriters, dealers, brokers, salespeople)
Canada is the only major, industrialized economy without a centralized national body regulating securities (13 provincial/territorial securities regulators)
Disclosure
Prospectus – document corporation must publish when offering securities to public
Financial information, directors’ biographical information
Issuer of securities has obligation to continue to keep public informed
Material change = press conference + file report with securities commission
Insider Trading Restrictions
[bookmark: _GoBack]Insider trading – transactions in securities of a corporation/on behalf of an insider on basis of material information concerning corporation that’s unknown to public
Securities legislation requires insiders to report any trading they have engaged in
Insiders – person whose relationship with issuer is such that he is likely to have access to material information unknown to the public
Insiders prohibited from passing information to third party
Tippee – person who gets material info about issuer of securities from insider
Insider traders subject to criminal and civil liability
