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Agency – relationship that exists when one party represents another in the formation of legal relationships
Permits agent to affect the legal relationships of the principal
Agent – person who is authorized to act on behalf of another
[bookmark: _GoBack]Principal – person who has permitted another to act on his/her behalf
In almost every business transaction, at least one of the parties is acting as an agent
Outsider-Principal Relationship
Outsider – party with whom agent does business with on behalf of the principal
Law of agency – law governing relationship where an agent acts on behalf of the principal
Derived largely from tort and contract law (very little legislation pertaining to agency)
Creation of Agency
Often arises by contract between the parties
By conduct (parties don’t agree to agency relationship, but outsiders led to believe there is one)
Agency by Agreement
Principal authorizes agent to act on his/her behalf (agent agrees to do so in return for a fee)
Often occurs through a contract created expressly and for that single purpose
Not all employees are agents for the business
Ex. clerk isn’t normally an agent, but if told to use petty cash to buy a gift, they are
Authority
Determines whether there is a contract between the principal and the outsider
When agent acts within scope of authority and negotiates a contract, principal bound
When agent has acted outside scope of authority, contract may still bind principal
Ex. if agent acted outside of actual authority, principal may be bound if agent has apparent authority
Actual authority – power of an agent that derives from either express or implied agreement
Express authority (ex. written/oral)
Implied authority
Authority is inferred from position the agent occupies
Authority is reasonably necessary to carry out agent’s express authority
Authority arises by virtue of a well-recognized custom in a trade/industry/profession
Ex. if have authority to buy fabric, have implied authority to get insurance/transportation contracts
Nature of authority given to agent is flexible and customizable
Very broad/very narrow
For one transaction or for several
For a short, long, or indefinite time period
Very formal (ex. attorney) or very informal (ex. oral instructions/job description)
Apparent Authority – power agent appears to have to outsider because of conduct/statements of principal
Ex. reasonable for outsider to infer that agent had authority to sign contracts over $25,000
As long as agent is acting within apparent authority, principal will be bound
Unless third party knew/reasonably should have known of limitation on agent’s authority
Power of attorney – written document in which one gives authority to another to act on his/her behalf
General power – full authority to exercise all principal’s rights related to property/financial affairs
Specific power – authority to act for principal only in relation to certain matters
Personal care – authority to act for principal in relation to personal matters (ex. health/housing)
Case: couple gave their previous investment advisor (from Manulife) a cheque for $60,000, thinking it would be invested into a Manulife product since the advisor was an employee (lost investment)
Manulife gave agent apparent authority by providing him with Manulife business cards/stationary
:. Manulife is bound by the contract
Agency by estoppel – agency relationship created when principal acts such that third parties reasonably conclude that an agency relationship exists
Relationship between principal + agent extended by conduct (not through mutual consent)
Principal can’t deny agent’s apparent authority unless informed outsider in advance that agent’s authority is limited
Principal may indicate that one is an agent when no agency relationship exists
Ex. principal is bound if he tells a customer that a potential employee works for him, and the potential employee later brokers a false deal with the customer
But principal can sue potential employee for misrepresentation
Principal bound if agent used to be an agent but is no longer (did have actual authority at one time)
Principal must inform outsiders that agents are no longer agents or their authority is limited
Can be done through letter, indicating that only documented transactions are binding, etc…
Case: employee concluded a contract that they didn’t have authority to conclude (authority was taken away)
Other party relied on it and limitation wasn’t communicated to them (:. Principal bound)
Agency by ratification – agency relationship created when one party adopts a contract entered into on his behalf by another who at the time acted without authority, and the principal adopts the acts of the agent
Law permits principal to decide whether or not to adopt the contract
Ex. A and B both want to obtain a franchise. B finds an opportunity but can’t reach A to tell him. B purchases the franchise on A’s behalf (even though he has no authority to do so)
A has no responsibilities unless he chooses to adopt the contract
A’s rights are identical to what they would have been if B been authorized to be an agent
Principal can ratify contracts that his “agent” enters into if:
He does so within a reasonable time
Principal had a capacity to create contract when agent entered into it
Agent identified principal at time of entering into contract
Principal’s ratification may be express or limited
Ex. if principal accepts benefit under a contract, principal bound by the contract
Real Estate Agents
Usually real estate agents have no authority (actual nor apparent) to make a binding contract of sale on behalf of homeowner (but can be granted by homeowner)


Summary of Creation of Agency and Agency’s Authority
	
	How Created
	Agent’s Authority

	Agency by Agreement
	Principal (expressly/impliedly) appoints one as an agent
	Actual: express and/or implied
Apparent

	Agency by Estoppel
	Representation of Authority
Principal represents to outsider that one has authority to act as an agent when no actual authority is given
	Apparent

	
	Extension of Existing Authority
Principal represents to outsider that an agent has authority in excess of actual authority given
	Actual
Apparent

	
	Termination/Reduction of Authority
Principal terminates or reduces agent’s authority but doesn’t give notice to outsider
	Apparent

	Agency by Ratification
	Principal adopts actions of someone, and person retroactively becomes an agent
	No authority until principal adopts person’s actions


Duties of the Agent
Contract imposes on an agent certain duties to perform (don’t perform = breaches contract)
If no instructions given, agent’s behavior must meet standard of particular trade/industry
Expected that agent will personally perform obligations
May be an express/implied provision for delegation (give responsibility to someone else)
Agent owes fiduciary duty to principal
Fiduciary duty – duty imposed on person who has special relationship of trust with another
Fiduciary – person who has duty of good faith toward another because of their relationship
Profit rule – fiduciary must not personally profit by virtue of position
Conflict rule – fiduciary must not place themself in a position where their interests conflict with interests of the principle
Agent has duty to
Make full disclosure of all material information that may affect principal’s position
Avoid any conflict of interest that affects interests of principal
Avoid acting for two principals in the same transaction
Avoid using principal’s property/money/information to secure personal gain
Avoid accepting or making a secret commission or profit
Can do these activities if he obtains the fully informed consent of the principal prior to event
Fiduciary duty is present in other relationships (ex. lawyer-client, partners, senior employees, etc…)
Any relationship where one party has power/influence and the other is trusting/vulnerable 
Case: agent may act as both seller + purchaser if full disclosure of material facts made to principals
Real estate agent selling a property failed to mention that the buyer was his brother
Irrelevant whether principal would still have entered into transaction if disclosure was made
Agent doesn’t get any commission and purchasers not entitled to specific performance 
Duties of the Insurance Agent
Insurance agent owes principal duty of care
Identify all of client’s foreseeable risks
Take all reasonable steps to determine if market provides coverage for risks identified
Provide information to client about coverage available
Get coverage if it is available
Duties of the Principal
Pay agent a specific fee/percentage (unless agreed that agent will work for free)
Assist agent in manner described in contract
Reimburse reasonable expenses related to carrying out duties (unless stated otherwise)
Indemnify against losses incurred in carrying out agency business
Liability of Principal to Outsider
When an agent enters into a contract on behalf of a principle with a third party, it is the principal, not the agent who is liable on the contract
Depends on nature of agent’s authority (actual or apparent both bind the principal)
Liability of Agent to Outsider
Agent who acts without authority and contracts with outsider is limited to third party for breach of
Warranty of authority – representation of authority by person who pretends to be an agent
No contract between principle/outsider nor agent/outsider (but outsider may sue agent)
Liability of an Undisclosed Principal
Undisclosed principal – principal whose identity is unknown to third party who has no knowledge that the agent is acting in an agency capacity
General rule: principal liable as long as agent is acting within their authority
But if agent pretends to be the principal, they are liable
Ex. parole evidence rule applies and written contract indicates agent is the principal
Unnamed principal – agent tells seller he is acting for an anonymous principal (principal bound)
Liability of Agent to the Principal
When agent exceeds authority, principal can sue agent for breach of contract
Tort Liability in the Agency Relationship
Agent personally liable for any torts that they commit (acting on behalf of another isn’t a defense)
Principal liable for any tort committed by agent while agent is acting within scope of authority
Termination of Agency Agreements
Parties agree to end relationship
One party may give notice of termination to other
By operation of law (death, dissolution, insanity, bankruptcy of one party)
Principal should give notice to third parties so customers don’t assume relationship is continuing
Without notice, principal may face liability to outsider, based on agent’s apparent authority
