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Intellectual property – results of creative process (ex. ideas, expression of ideas, formulas, and schemes)
Protection attached to ideas through patent, copyright, trademark, industrial design, etc…
Patent – any new + useful art, process, machine, or composition of matter (or new + useful improvement)
Statutory right that provides protection for inventions (gives monopoly to make/use/sell)
Lasts for 20 years from date of filing application (as long as maintenance fees are paid)
National (only exist in country in which the application was made)
Requires patent owner to disclose discovery to world
Methods of conducting business (ex. Amazon’s one-click method) are patentable
Exclusions
Things with exclusive protection under other areas of law (ex. computer programs)
Things that don’t meet the definition of a patent (ex. scientific principles)
Things that are, for policy reasons, not patentable (ex. methods of surgery)
Requirements
New (never been disclosed publically)
One year grace period (if disclosed publically one year prior, its ok)
Useful (must solve practical problem)
Unobvious (must be some ingenuity/inventive step involved in the invention)
Protection and Application
Application must be filed with Canadian Intellectual Property Office
Based on first-to-file system
Employee is owner unless
They were specifically hired to produce the invention/made it while employed OR
Express/implied agreement forbids employee from claiming ownership of invention
Patent agent – professional who can assist in the preparation of a patent application
2 main parts to application:
Specifications – description of an invention contained in a patent
Tells reader how to use invention after patent expires
Claims – exclusive rights of the patent holder
Tells reader what can’t be done while the patent exists
Application examined by CIPO to ensure doesn’t already exist + complies with Patent Act
Patent issued upon payment of required fee
May mark products as “patented” or “patent pending”
Industrial design – visual features of shape, configuration, pattern, ornamentation, or any combination applied to a finished article of manufacture
Industrial Design Act provides protection for appearance of mass produced (>50) useful objects
Lasts 10 years



Requirements
Original and novel
Originality standard lower than standard of inventiveness for patents
May be new or an old design not previously applied
Can’t have been publicly disclosed over 1 year ago
Registration
Application drafted by patent agent and submitted to CIPO
Designer is the owner unless the design was ordered and paid for by another
Application normally has a written description and graphic depiction
Certificate gives owner exclusive right to make/import/sell any articles with that design
Can stop competitors from manufacturing/selling confusingly similar designs
Not mandatory to mark design (capital D in a circle, beside name of design owner)
If marked and infringed, court may award monetary damages
If not marked and infringed, court limited to awarding injunction
Trademark – word, symbol, design or any combination used to distinguish source of goods and services
Can include distinguishing guise (shaping, wrapping or packaging of wares) or a sound
Color not registrable but can be claimed as part of a trademark
Lasts 15 years across Canada (can renew for 15 more years if pay renewal fee and continue to use)
Trade name – name under which a sole proprietor, partnership or corporation does business
Adoption of a trademark may prevent use of identical/similar trade name
Common law trademarks – unregistered trademarks that come into existence when a business simply adopts and uses it
Both registered and unregistered trademarks are protected under Trademarks Act
Rights are more restrictive than registered trademarks
Has rights only in areas where it has been used + where owner’s reputation has spread
Domain name – unique address of a website
Two or more elements divided by a “dot”
Right of dot = top domain (.com)
Left of dot = second-level domain (usually business name/trademark)
Domain names controlled by various organizations that act as registrars
Conflict when a company’s domain name includes another company’s trademark
Cyber-squatting – registering trademarks/trade names as domain names for purpose of selling domain name to rightful owner or preventing them from obtaining
Plaintiff must prove domain name is identical/similar + registrant has no interest
Requirements
Title (may only register a trademark that one owns)
Use of trademark (on goods/packaging or displayed)
Filing application to register proposed trademark
Making it known in Canada

Distinctiveness
Lego is distinctive vs. shiny is not (gained through advertising)
Registrability (must not be)
Primarily name/surname of someone living/died within 30 years
Descriptive of character or quality of goods/services/place of origin
Ex. can’t be “sweet” for apples or “shredded wheat” for cereal
Deceptively misdescriptive of character/quality/place of origin
Name in any language of good/service in connection (ex. “avion” for plane)
Confusing with regard to another registered trademark (ex. Mego)
An official or prohibited mark
Registration
First person who uses/makes a trademark in Canada is entitled to registration
In absence of use, first to file trademark application is entitled to registration
Applicants must provide list of products/services associated with the trademark
Anyone can object to registration if they have a better title to the trademark
R in a circle for registered trademarks
TM for unregistered trademarks
Copyright – right to prevent others from copying or modifying certain works
Applies to literary, dramatic, musical and artistic works
Lasts for life of the author plus 50 years
Requirements
Originality (must originate from author)
Fixation (work must be expressed in a fix form – ex. speeches not protected)
Registration
Copyright protection arises automatically on the creation of a work
Optional registration process that gives one an evidentiary advantage
May mark work but no requirement to do so
C in a circle, year of publication; name of owner
Author is copyright owner (unless work was created during employment or paid by another)
Copyright infringed when all or a substantial (key) part of a work is copied
Moral rights – author’s rights to have work properly attributed and not prejudicially modified/associated with products
Paternity – author has right to be associated with work and remain anonymous if wished
Integrity – author has right to object to dealings/uses of work
Association – author has right to object to work being used in association with a product
Exemptions
Fair dealing – defense to copyright infringement that allows copying of works for limited purposes
Computer software (lets owner of program make copy for adaptation for use on another computer + a backup copy)
Confidential business information – information that provides a business advantage as a result of the fact that it is kept secret
Ex. strategic business information, products, compilations, technological secrets
No specific statutory protection
Requirements
Confidentiality of information assessed through:
Economic value as a result of not being generally known
Subject to efforts to keep it secret
Not generally known in the industry
Process and Scope of Protection
May be protected forever as long as information is not disclosed to general public
Non-disclosure agreements keep recipients of information from disclosing/discussing it
Limitations on Protection
Loses protection of the law when information is no longer secret
Either b/c divulged or discovered by independent development
No longer confidential when it becomes part of employee’s personal knowledge/skill
Acquisition of Intellectual Property
Assignment – transfer of a right by an assignor to an assignee (purchased or received)
Change in ownership from assignor to assignee
All intellectual property rights are assignable in whole or in part (except moral rights)
License – consent given by owner of rights to do something that only owner can do (received)
Protection of Intellectual Property
Use
Intellectual property rights can be lost if not properly used/maintained
Ex. insufficient quantities of patented item are produced to meet demand in Canada
License to use patent may be granted to another or patent may be revoked
Ex. industrial design rights may be reduced if goods aren’t properly marked
Ex. trademark can be lost if it is used everyday (ex. elevator, Kleenex, zipper)
Litigation
Common for plaintiff to seek injunction before trial to stop infringer from continuing
[bookmark: _GoBack]Injunction granted if applicant can demonstrate that irreparable harm will be caused and balance of convenience favors the applicant
Anton Pillar order – pretrial order allowing seizure of material, including material that infringes intellectual property rights
