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Negligence – careless act that causes harm to another
Reasonable care – care a reasonable person would exhibit in a similar situation
Seeks to compensate victims for loss/injury
Steps to a Negligence Action
     1. Does the defendant owe the plaintiff a duty of care? If yes, proceed
1. Is there a prima facie (at first sight) duty of care?
a) Is harm that occurred a reasonably foreseeable consequence of defendant’s act?
b) Is there a relationship of sufficient proximity between the parties so that it isn’t unfair to impose a duty of care on the defendant?
2. Are there residual policy considerations outside the relationship of the parties that may negate the imposition of a duty of care?
· Duty of care – responsibility owed to avoid carelessness that causes harm to others
· Neighbor principle – defendant owes duty of care to anyone who might reasonably be affected by defendant’s conduct
· Ex. Donoghue vs. Stevenson
Donoghue bought ginger beer and found a decomposed snail in it (and got sick)
In 20th century, manufacturer’s duty of care limited to those who had a contractual agreement with them
     2. Did the defendant breach the standard of care? If yes, proceed
Reasonable person – standard used to judge whether conduct in a certain situation is negligent
If the defendant has specialized skills, standard of reasonable person doesn’t apply
Ex. doctors/lawyers must meet standard of a reasonable person with specialized training
If activity/product poses high risk, law imposes a higher standard of care (encourage competence)
     3. Did the defendant’s careless act/omission cause the plaintiff’s injury? If yes, proceed
Causation – relationship that exists between defendant’s conduct and plaintiff’s loss/injury
     4. Was the injury suffered by the plaintiff too remote? If not, plaintiff has proven negligence
Remoteness of damage – absence of a sufficiently close relationship between defendant’s action and plaintiff’s injury
Ex. thief stole car from parking lot and hit another person b/c not reasonably forseeable
Thin skull rule – principle that a defendant is liable for full extent of plaintiff’s injury even where a prior vulnerability makes the harm more serious than it otherwise might be
Pure economic loss – financial loss that results from a negligent act where there has been no accompanying property/personal injury/damage to the person claiming the loss
Usually not recoverable b/c prevents defendants from being overwhelmed with liability
Plaintiff can recover pure economic loss for negligent misstatement 




Defenses to a Negligent Action
Contributory negligence – unreasonable conduct by plaintiff contributing to the injuries
Plaintiff’s damages award is reduced in proportion to his own negligence
Voluntary assumption of risk (volenti non fit injuria) – defense that no liability exists as the plaintiff agreed to accept the risk inherent in the activity (very rare)
 Complete defense to lawsuit (plaintiff will be awarded nothing even though negligence)
Negligent misstatement/misrepresentation – an incorrect statement made carelessly
Plaintiff must show defendant owed duty of care based on special relationship between parties
Professionals most likely to commit tort of negligent misstatement + breach of contract
Less strong when professional gives incompetent advice that is relied upon by a third party
Product liability – liability relating to design/manufacture/sale of a product
Service of alcohol
Bars owe duty of care to
Impaired patrons to prevent them from being injured
Members of public injured by drunken customers
Negligence Standard vs. Strict Liability
Strict liability – principle that liability will be imposed regardless of proof of negligence
[bookmark: _GoBack]Liability in contract: when business makes contractual promises that it breaches
Vicarious liability: employee automatically responsible for torts of employee
EU uses strict liability rather than fault-based standard (manufacturer liable regardless of actions)
