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Ways to Terminate Contract
Through Performance (when both parties fulfill contractual obligations to each other)
Through Agreement (parties always free to voluntarily bring contract to an end)
Through Frustration (important unforeseen event makes performance impossible/illegal)
Through Breach (significant breach can release innocent party vs. insignificant = damages only)
Termination through Performance
When terminated through performance, doesn’t always mean end of relationship between parties
Can continue to do business with each other with new/continuing/overlapping contracts
Vicarious performance – contractual obligations performed through others (ex. employees)
Termination by Agreement
By Agreement Between Parties
Enter into a new contract (novation)
As long as both parties benefit from new arrangement
Vary certain terms of the contract
Party benefitting from variation must provide consideration to other side
End the contract
Substitute a party
New party substituted and old party drops out of contract
Transfer of Contractual Rights
Commercial obligations can’t be transferred without agreement by other side
Contractual rights can be transferred without any permission
Assignment – transfer of a right by an assignor to an assignee
Creditor entitled to payment from contract by debtor
Law of assignment of rights allows creditor to assign right to collect to another person (assignee) without agreement of debtor
But debtor must have notice of assignment (so knows to pay assignee not creditor)
If multiple assignees, first one to give debtor notice will receive payment
Termination by Frustration
Frustration – termination of a contract by an unexpected event or change that makes performance functionally impossible or illegal
Both parties excused from contract
Frustration deals with events that occur after contract has been formed (mistakes = before/during)
Must prove:
Event was dramatic and unforeseen
Event was a matter that neither party had assumed the risk of occurring
Arose without being either party’s fault
Makes performance of contract functionally impossible or illegal
Force majeure – clause that defines what events would frustrate (delay/terminate) the contract

Enforcement of Contracts
Balance of probabilities – proof that there is a 50%+ chance that the circumstances of the contract are as the plaintiff states
Plaintiff must demonstrate these elements
Privity of Contract
Plaintiff has to establish that there is a contract between the parties (only those who are parties to a contract can enforce rights and obligations it contains)
Courts recently shown willingness to allow 3rd parties to rely on contracts’ clauses
Breach of Contract
Plaintiff must prove that other party failed to keep terms of the contract
Condition – important term that, if breached, gives innocent party right to terminate contract and claim damages (innocent party can treat contract as ended)
Warranty – minor term that, if breached, gives innocent party right to claim damages only
Innominate term – term that cannot easily be classified as a condition or warranty
Court looks at what happened before deciding if innocent party can end contract
Fundamental breach – breach of contract that affects foundation of contract
Entire contract inoperative and innocent party should be compensated
Anticipatory breach – breach that occurs before date of performance
Innocent party can sue immediately for breach of contract
If breach serious enough, innocent party can treat it as at an end
Entitlement to a Remedy
Plaintiff must prove that it’s entitled to remedy claimed/deserves court’s assistance
Damages – monetary compensation for breach of contract or other actionable wrong
Expectation damages – damages which provide plaintiff with monetary equivalent of contractual performance
Punitive damages – award to plaintiff to punish defendant for malicious conduct (ex. two breaches of contract)
Pecuniary – damages for financial loss
Non-pecuniary – damages for loss of enjoyment/mental distress/emotional costs
Recovery of damages unusual (viewed with suspicion) 
Test for Remoteness
Hadley vs. Baxendale states that damages claimed are recoverable provided:
Damages could have been anticipated (arose naturally from breach) OR
Damages were reasonably foreseeable
Defendants don’t face unlimited liability for consequences of a breach
Duty to mitigate – obligation to take reasonable steps to minimize losses resulting from a breach of contract or other wrong
If a plaintiff fails to mitigate, damage award will be reduced accordingly
Ex. employee making $100,000 wrongfully terminated but immediately gets $80,000 job, damages drop to $20,000 (no job = $80,000 damages)
Equitable Remedies
Specific Performance
Court orders party who breached to do exactly what contract obligated him to do
Only available when item is unique and can’t be replaced by money (ex. sale of land)
Injunction
Interlocutory injunction – order to refrain from doing something for a limited time
Rescission
Restore parties to situation they were in before contract was formed
Restitutionary Remedies
When plaintiff relies on contract that cannot be enforced
Purpose to remedy unjust enrichment
Unjust enrichment – when one party has unjustly secured benefit at other party’s expense
Court will usually order that benefit be restored to plaintiff
Restitutionary quantum meruit – reasonable amount given benefit plaintiff has discussed
Pay compensation to put plaintiff in as good a position as they were in before
Unethical to Breach a Contract?
Bad man theory of breach – must pay damages if you do not keep a promise and nothing else
[bookmark: _GoBack]Concept of economic breach – potential contract breaker measures cost of breach against anticipated gains
Larmer: if everyone broke contracts, business would be impossible
