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Exceptions to the general rule that a contract is enforceable once it is formed:
An unequal relationship between the two parties
Misrepresentation or important mistakes concerning the contract
A defect within the contract itself
If one of these occurs, one can:
Keep contract in force
Have it brought to an end (contract is said to be voidable)
If legal problem is so serious that aggrieved party has no choice in the matter, court must declare contract to be void (void contract) b/c considered as never existed
Contracts Based on Unequal Relationships
Legal capacity – ability to make binding contracts
Law assumes individuals and organizations have the legal capacity to form contracts
Because consent and voluntariness is required, certain kinds of people (ex. children/mentally incapacitated people) are given special legal protection
Minors
Age of majority – age at which a person becomes an adult for legal purposes (18/19)
General rule that minors aren’t obligated by the contracts they make
Have option to fulfill contractual commitments and can enforce a contract against the other party should they be in breach
Contracts usually voidable at the option of the minor alone
Obligated by contracts for essentials (necessaries)
Is the item being acquired necessary to this minor?
Does this minor already have an adequate supply of the item?
Beneficial contracts of service are binding if largely for the benefit of the minor
Ex. employment contract enforceable if involves lots of training/career development
General rule that when a minor reaches age of majority, no impact on contracts formed when underage (unenforceable unless they involve necessaries/beneficial contracts)
Only if person of legal age adopts/ratifies agreement is it enforceable
Except if it’s a permanent/continuous nature (may reject even if for non-necessaries)
If fail to do so, liability imposed from when minor becomes of age
Mental Incapacity
Can avoid contract if mentally impaired (illness or intoxication) if other party was aware
Other party may have exploited them (ex. duress/undue influence/unconscionability)
Duress
Economic duress – threat of economic harm that coerces other party and results in contract
Ex. company threatens to break crucial contract unless other side makes certain payments
Ex. bank threatening to seize assets isn’t duress b/c it has the legal right to


Undue influence – unfair manipulation that comprises someone’s free will
Actual pressure
Party who seeks relief from contract must show that influence existed
Presumed pressure
Ex. lawyer/client or doctor/patient relationships (but not banker/client relationship)
Falls to more powerful party to prove that no undue influence was present
Unconscionability – unfair contract formed when one party takes advantage of another’s weakness 
If have both of these, will presume unconscionability (up to stronger party to prove fairness)
Proof of inequality between the parties
Proof of an improvident bargain or proof of exploitation
Party seeking to have contract set aside must demonstrate that one party had a great advantage over the other
Ontario’s Consumer Protection Act gives remedies to consumer who has entered into a contract on the basis of an unfair practice
Misrepresentations of Important Facts
If statement made in contract, it is a promise or term of the contract (if untrue = breach)
If statement made prior to entering into contract but isn’t a term, can still have legal consequences
Misrepresentation – false statement of fact that causes someone to enter into a contract
Rescission – remedy that results in parties being returned to pre-contractual positions
If rescission isn’t possible, court may provide innocent party with monetary compensation
Ingredients of an Actionable Misrepresentation
False
Clear and unambiguous
Material to the contract (significant to affect decision of whether or not to enter contract)
One that actually induces aggrieved party to enter into contract
Concerned with a fact and not an opinion (unless speaker claims to have special knowledge)
Categories of Actionable Misrepresentations
Fraudulent misrepresentation – speaker has deliberate intent to mislead/makes statement recklessly without knowing/believing it is true
Negligent misrepresentation – speaker makes statement carelessly or negligently
Innocent misrepresentation – speaker hasn’t been fraudulent or negligent, but has misrepresented a fact
Remedies for Misrepresentation
If misrepresentation is fraudulently or negligently made, damages in tort can be awarded in addition to rescission
If innocent misrepresentation, rescission only
Insist that important terms be an express part of a written contract



Mistake – an error made by one or both parties that seriously undermines a contract
Legal mistake is much narrower than the everyday idea of a mistake (not simple oversight/error)
Ex. intended to sell car for $11,000 but accidentally wrote $1,100
Common mistake – both parties to the agreement share the same fundamental mistake
Ex. car is actually an antique
Ex. submit a tender (offer) with non-refundable deposit, miscalculated, can’t get deposit back
Ex. sign agreement acknowledging payment, miscalculated, don’t have to pay b/c common mistake
Contracts Based on Defects
Illegality – classical model of illegality states that even a freely chosen contract is unenforceable if it:
Is contrary to a specific statute
Criminal Code forbids loans at an interest rate of >60%
Competition Act forbids commercial transactions that unduly restrict competition
Ontario Real Estate Act states unlicensed realtor can’t maintain action for services rendered
Is contrary to public policy
Public policy – community’s common sense and common conscience
Restrictive covenants – clauses which restrict one’s business activities
Non-solicitation clause – clause forbidding contact with business’ customers
Non-competition clause – clause forbidding competition for a period of time
Contracts are void (sometimes court decides that part of the contract can be deleted)
Illegal contract – contract that can’t be enforced because it is contrary to legislation or public policy
Writing as a Requirement
Contracts don’t have to be in writing to be enforceable
Statute of Frauds designed to prevent fraud by requiring written proof of certain contracts
Contracts of Guarantee
Guarantee – promise to pay debt of someone, should person default on obligation
Contracts Not to be Performed within a Year
Arbitrary cutoff of one year is sometimes unfair
Contracts Dealing with Land
Leases/sales
Contracts for Sale of Goods
Contracts for sale of goods above certain amount must be written to be enforceable
Broad exceptions (ex. if partial payments or buyer accepts all/part of goods)
E-Signatures
Electronic signature – electronic information that a person creates/adopts in order to sign a document that is in/attached to/associated with the document
Internet Sales Contract Harmonization Templates
Apply to consumer purchases of goods/services over the Internet
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