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Terms – contractual terms can be expressed or implied
Express term – provision of a contract that states a promise explicitly
If contract was drafted by one party, any ambiguity in language will be in favor of the other
If language is so ambiguous that the contract cannot be understood, then unenforceable
Rules of construction – guiding principles for interpreting or constructing terms of contract
Courts required to enforce contract as it is written and rely on ordinary meaning of words
Implied term – provision that isn’t expressly included in a contract but that is necessary to give effect to the parties’ intention
Business efficacy: judge entitled to imply terms necessary to make the contract workable
Customs of the trade: often not successful b/c custom must be very notorious
Previous dealings: if contracted before, can imply current contract contains same terms
Statutory requirements: provincial sale-of-goods legislation uniform across country
Certain terms are a mandatory part of any contract for sale of goods (ex. price)
Ex. if parties agreed 100 but seller delivers 200, buyer can buy 100 or reject it all
Entire contract clause – term in a contract in which parties agree that their contract is complete as written
If goods/services provided but no agreement on price
Contractual quantum meruit – awarding one party a reasonable sum for the goods/services provided under a contract (determined by a judge)
Parole evidence rule – rule that limits evidence a party can introduce concerning the contents of the contract
Contracts can take 3 possible forms:
Entirely oral
Entirely written
Both oral and written
Parole evidence rule may prohibit a party from referring to evidence of other party’s oral promise
Has no application if contract is intended to be partly oral and partly in written
If language in contract is ambiguous, evidence outside written contract can be used
Uniform Electronic Evidence Act designed to make proof of electronic contracts subject to rules











Using Contractual Terms to Manage Risk
Changed Circumstances
Terms of a contract are settled at time of acceptance
:. Must use contractual terms/clauses to protect against changes in price/etc…
Conditional Agreements
When one party wants to incur contractual obligations only under certain circumstances
To bind the other side during the time set aside for the condition’s fulfillment:
Conditions subsequent – event/circumstance that, when it occurs, brings an existing contract to an end
Ex. employee is retained unless their sales drop below a level
Conditions precedent – event/circumstance that, until it occurs, suspends the parties’ obligations to perform their contractual obligations
Ex. vendor must wait X months before selling to another party
Limitation of liability clause – term of a contract that limits liability for breach to something less than would otherwise be recoverable
Exemption clause (or exclusion clause) – term of a contact that identifies events causing loss for which there is no liability
Liquidated damages clause – term of a contract that specifies how much one party must pay the other in the event of breach
If it’s a genuine pre-estimate of the damages, it is enforceable
Technology and the Law
[bookmark: _GoBack]Shrink-wrap agreements – agreements whose terms are enclosed with a product such as prepackaged software (terms include warranties/issues/etc…)
Before: put terms on box, now: put terms inside box
Click-wrap agreements – agreements that appear on a user’s computer screen when a user attempts to download software/make online purchases (“I accept” button)
Browse-wrap agreements – agreements whereby the user agrees that, by virtue of simply using the website, he/she is bound by the terms of use associated with the website
Webpage presents a link/button that takes user to terms and conditions that apply
