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Alternative Dispute Resolution
Negotiation – problem-solving process in which parties discuss differences and attempt to reach a mutually agreeable solution
Most common b/c cost effective, quick, confidential, and preserves relationship
Can be employed at any stage of a dispute (ex. halfway through a trial)
Not always appropriate (ex. if covered by insurance -> but may not be confidential)
[bookmark: _GoBack]Often carried out by parties to the dispute (sometimes lawyers/advocate)
First step to investigate situation and determine nature/extent of dispute
Not governed by technical rules, can operate in any why the parties choose
If successful, often under into settlement agreement or release so that dispute can’t be litigated in the future or a confidentiality clause
An apology may equal an admission of liability (void insurance policy or encourage lawsuit)
95% of Ontario civil matters are settled before court
Mediation – when a neutral third party helps the parties resolve their dispute
Less expensive, faster, can be confidential, preserves relationship, compromise
Historically mainly used in family/divorce issues, now used to settle commercial disputes
Ontario requires many civil cases to be mediated before a trial can be scheduled
No mandatory qualifications (anyone eligible but often lawyers/retired judges)
Helps parties clarify interests and overcome obstacles to communication
Successful in settling ~80% of cases used in (enter into settlement agreement) 
Arbitration – when a person listens to the parties of a dispute and makes a ruling (usually binding)
Similar to litigation in that may involve hearing and resolution is outside of parties’ control
Parties choose rules (ex. privacy, formality, finality, timing, arbitrator)
Works well for commercial disputes b/c can select arbitrator with relevant experience
Arbitration often chosen by parties before a dispute arises (term in a contract)
Can be adopted at any point in a dispute
Agreements to settle a dispute by arbitration are subject to arbitration legislation
Parties may agree on an arbitrator or have 3rd party choose arbitrator
No qualifications required (mediator can also be arbitrator)
Arbitration award is binding (enforceable by the courts) unless varied on appeal
No international court for commercial disputes (arbitration favored b/c standardized rules)
Litigation  - when one party brings a legal action against another
Plaintiff – party that initiates a lawsuit against another party
Defendant – party being sued
Should be deployed only when all other feasible methods have failed and claim can’t be abandoned
Legal foundations and outcome of a lawsuit are governed by legal rules from common/statute law
How claim is carried through civil justice system is dictated by procedural laws
Limitation period – time period specified by legislation for commencing legal action
Varies widely, depending on nature of lawsuit and province
Right to sue is lost after applicable period of time ends
Incentive for plaintiffs to advance claims within reasonable time period, prevent plaintiffs from advancing old claims, give defendants a time after which threat of litigation is gone
Commercial litigation (businesses suing businesses) also known as private (or civil) litigation
Litigants bear costs of bringing a matter through judicial system
Any recovery of compensation comes from losing party
Governments only help to fund legal aid problems (ex. divorce/custody lawsuits)
Small claims court – simple, quick and less expensive than mainstream litigation (up to $10,000)
Claims > $25,000 pursued in local equivalent of superior court (unlimited monetary jurisdiction)
Class action – lawsuit launched by one person who represents a class of persons having similar claims against the same defendant (let claimants combine resources in one action)
4 Stages of a Lawsuit
Pleadings – exchange of formal documents concerning the basis of a lawsuit
Plaintiff initiates action by preparing claim
Claim – formal document that initiates litigation by setting out plaintiff’s allegations against defendant
Doesn’t include evidence (outlines key points that plaintiff needs to prove to win trial)
Defendant has short period of time (20 days in Ontario) to respond to the allegations
Failure to respond = admitting the claim (plaintiff can move to enforcement stage)
If there are matters in dispute, defendant will likely seek legal advice and prepare a defense
Defense – defendant’s formal response to plaintiff’s allegations
Counterclaim – claim by defendant against plaintiff in the appropriate case
Discovery – process of disclosing evidence to support the claims in a lawsuit
Both parties reveal and demonstrate the facts supporting their allegations
Time frame undefined (depends on complexity of case)
Purpose to test strength of opposing positions so parties are encourage to compromised
Sometimes required to go through mediation
Trial (and decision) – formal hearing before a judge that results in a binding decision
Timing depends on availability of courts and how long it takes parties to prepare
Most trials have one judge and no jury (available but case can’t be too complex)
Burden of proof – obligation of plaintiff to prove its case
Evidence – proof presented by plaintiff in court to support a claim
Must prove that there is a >50% chance that circumstances are as they say
Defendant can challenge plaintiff’s evidence and introduce its own version of events
Judge identifies and makes relevant legal rules to factual findings to produce a decision
Decision may be given immediately after trial, or at a later time
Decision – judgment of court that specified which party is successful and why
Who must pay how much to whom
Losing party sometimes has to perform a specific act/cease an activity
Monetary award includes basic amount of claim plus interest, and typically legal costs of successful party
Costs – legal expenses that a judge orders the loser to pay the winner
Award of costs usually covers only a third of winning party’s legal expenses
Solicitor and client costs – court awards if losing party’s conduct was very objectionable
Reflects actual legal expenses incurred by successful party
Enforcement
Winner of suit must enforce judgment with assistance of court
Judgment debtor – party ordered by court to pay a specified amount to winner of a suit
If fail to voluntarily pay judgment, court officials can seize assets of debtor
No public fund from which judgments are paid (investigate liability to pay before suing)
Judgment valid for a long period (up to 20 years) and can be extended
Appeal – process of arguing to a higher court that a court decision is wrong
Must be initiated within a specific period of time 
Chances of success are limited
Chance to argue that trial decision contains big errors in how law was applied (not case rehearing)
Not possible to dispute conclusions as to what events actually happened
Appeals at higher levels normally conducted by panel of 3+ judges
Generally, no new evidence presented
Appellant – party who begins or files an appeal
Respondent – party against whom an appeal is filed
Lawyers representing both parties make written/oral submissions to appeal judges
Can decide to confirm original decision, vary it, reverse decision, or order another trial
After court of appeal rules, unsuccessful party can consider further appeal to Supreme Court
Must obtain leave from Supreme Court to proceed with appeal
Risks of Litigation in the US
Incidence and costs of litigation in the US are greater
Losing party in the US doesn’t have to pay a portion of the winner’s legal costs
US litigants have a constitutional right to a jury law
Damage awards in US are larger (incentives to sue are greater)
Class actions widely available in US
Contingency fees – fee based on a percentage of judgment awarded and paid by client to lawyer only if action is successful (more common in US)
Discovery rules are far-reaching (more time consuming and expensive litigation)
