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The Canadian Legal System – comprises and governs legislative, executive, judicial branches of government
Legislative branch – creates law in the form of statutes and regulations
Passes laws that impact business operations
Failure to comply can result in fines/penalties
Executive branch – formulates and implements government policy and law
Government policy – central ideals guiding government in its work, including laws it passes
Generates policy that may be directed at a business
Judicial branch – adjudicates on disputes
Provides rulings that resolve existing + future legal conflicts
Determines if objections are valid or not
Constitutional law – supreme law stating limits on exercise of power by branches of government
[bookmark: _GoBack]Upholds “values of a nation”
Liberalism – political philosophy that emphasizes individual freedom as key organizational value
Canadian Constitution
Not contained in 1 document (located in a variety of legislative/political written/unwritten places)
Written elements:
Constitution Act, 1867: divides legislative power between federal/provincial government
Canadian Charter of Rights and Freedoms: identifies rights/freedoms guaranteed in Canada
Constitutional conventions – important rules that aren’t enforceable by a court of law but that practically determine how a given power is exercised by government
“Code of ethics” that governs political processes
Legislative branch – creates a form of law known as statute law or legislation
Statute law – formal, written laws created/enacted by legislative branch of government
Ex. Criminal Code of Canada (prohibits various offenses) + Tobacco Law (provincial)
Federal, provincial and municipal government levels all make legislation in Canada
Parliament – federal legislative branch composed of House of Commons + Senate
For legislation to become law, must be passed by House of Commons and then by Senate
Statute Law and Jurisdiction
Constitution dictates whether each level of government can make a given law or not
Jurisdiction – power that a given level of government has to enact laws
Exclusive jurisdiction – jurisdiction one level of government holds entirely on its own
Ex. federal government has exclusive jurisdiction on criminal law
Concurrent jurisdiction – jurisdiction shared between levels of government
Ex. environment/health care
Paramountcy – doctrine stating federal laws prevail when conflicting federal/provincial laws 
Regulation of business typically provincial b/c provinces have jurisdiction over property/civil rights
Municipal legislation takes form of bylaws (laws made by municipal level of government)


Constitution Act, 1867
Federal government has the power/jurisdiction to make laws in areas set out in Section 91
Interprovincial/international trade and commerce (trade as a whole)
Postal service
Navigation and shipping
Currency
National defense
Criminal law
Banking
All legislative areas not given to provinces
Provincial government have jurisdiction to make laws in areas set out in Section 92
Hospitals
Property and civil rights within the province
Administration of justice
Local matters
Incorporation of provincial companies
Municipalities have no constitutionally recognized powers (authority delegated by provincial)
Zoning
Subdivision
Taxation for benefit of municipality
Licensing
Law Making Jurisdiction
Federal Government (Parliament)
House of Commons -> Senate
Law making jurisdiction provided by S. 91 of Constitution Act
Gives power to Territorial Governments (limited to self-government + under federal control)
Provincial Government (Legislature)
Law making jurisdiction provided by S. 92 of Constitution Act
Gives power to Municipal Government (law-making jurisdiction provided by provincial)
Anti-Smoking Treaty
Many countries (including Canada) ratified treaties to impose restrictions on tobacco advertising
Ratify – to authorize or approve
Treaty – agreement between 2+ states that is governed by international law
Executive Branch of Government
Formal, ceremonial function as well as political one
Executive branch supplies the head of the Canadian state (the Queen)
Formal executive – branch responsible for ceremonial + legislative features of government
Executive branch of government represented by governor general (Queen’s federal representative) and lieutenant governor (Queen’s provincial representative)
Political executive – branch of government responsible for day-to-day operations (ex. formulating/executing of government policy + administering all departments of government)
Businesses typically lobby them to secure favorable/improved treatment under legislation
Prime minister – chief executive of federal government
Premier – chief executive of provincial government
Cabinet ministers, civil servants and agencies/commissions/tribunals
Cabinet – make up all members of various government departments (as well as PM and P)
Passes regulations (rules created by provincial executive to have the force of law) providing detail to what the statute in question has enacted
When cabinet enacts regulations, known by formal name:
Lieutenant governor in general and governor general in council
Judicial Branch of Government
Judiciary – collective reference to judges
Independent from the legislative and executive branches of government
Composed of judges (appointed by federal and provincial governments to adjudicate disputes)
Courts Dealing with Commercial Disputes
Supreme Court of Canada
Courts of Appeal (in each province and territory)
Superior Courts (in each province and territory)
Small Claims Court (plus other provincial courts dealing)
Federal Court (appeal division)
Federal court (trial division)
System of Courts
3 basic levels: trials, intermediate appeal ad final appeal
2 types of trial courts
Inferior courts – presided over by judges appointed by provincial government
Organized by type of case (ex. criminal, family, civil)
Civil court (often called small claims court handles disputes involving smaller amounts of money up to a specified amount – often don’t have lawyer)
Superior courts – judges appointed by federal government (have jurisdiction to handle claims involving an unlimited monetary amount – usually have lawyers)
Provincial courts of appeal hear appeals from these lower courts (then cases go to Supreme Court)
Supreme Court of Canada – final court for appeals in the country
Litigation often ends in provincial courts of appeal b/c must get permission to appeal to SC
Will only hear appeals that involve questions of national concern/significance
Federal Court of Canada – deals with some types of litigation involving the federal government
Special authority to deal with cases where one party is the federal government/an agency


Canadian Charter of Rights and Freedoms – guarantee of specific rights/freedoms enshrined in the Constitution and enforceable by the industry
2 protections relevant to business
Fundamental Freedoms (Section 2)
Freedom of conscience and religion
Freedom of thought, belief, opinion and expression (and freedom of press)
Freedom of peaceful assembly
Freedom of association
Equality Rights (Section 15)
Everyone is equal before the law and has right to protection without discrimination
Charter provides protection from improper/oppressive government conduct
Section 32 prohibits government alone from violating any of rights/freedoms recited
Violation of rights in private sector (ex. employment discrimination) is a matter for provincial and federal human rights codes
Government entitled to restrict freedom of expression/other rights if balanced all relevant interests
Section 1: rights/freedoms subject to such reasonable limits that can be justified in a free society
Requires government to justify why it is infringing right + show it is done in a good way
Although court has power to assess constitutionality of legislation (and strike down law), the legislative branch has the final word
The Charter allows the government to override a judicial decision
Charter governs relationship between person and state, restraining government action at times
Bill – proposed legislation
Sources of Law
4 sources of law: constitutional convention, statute law, royal prerogative and common law
Royal prerogative – historical rights and privileges of the Crown, including the right to conduct foreign affairs and to declare war
Common law – rules formulated in judgments
End product of disputes that come before judiciary
Precedent – an earlier case used to resolve a current case because of similarity
Lower court must follow precedent created by a higher court within the same jurisdiction
Supreme Court of Canada (highest court) is entitled to decide a case in any way it sees fit
Equity – rules that focus on what would be fair given circumstances of case (not what strict rules of common law may dictate)
To help person who otherwise wouldn’t receive adequate help under common law
If legislation violates division of powers between levels of government/violates Charter provisions
Court may declare that it has no force
Otherwise, statute law trumps common law



Domestic vs. international Law
Domestic law – internal law of a given country, including both statute and common law
Deals primarily with individuals/corporations (and to a lesser degree, the state)
International law – governs relations between states and other entities with international legal status, such as United Nations and World Trade Organization
Substantive vs. Procedural Law
Substantive law – law that defines rights, duties and liabilities
Ex. duty of government to legislate in accordance with Charter and plaintiff’s right to challenge government for failing to do so
Procedural law – law governing procedure to enforce rights, duties and liabilities
Ex. how a trial judge’s decision can be appealed to a higher court
Public vs. Private Law
Public law – regulate relationship between persons and government at all levels
Criminal law – identifies behavior that is seriously unacceptable
Tax law – sets rules for collection of revenue for governmental operation
Constitutional law – sets parameters n exercise of power by government
Administrative law – governs all regulatory activity of the state
Private law – concern dealings between persons
Contract law – provides rules that make agreements between parties binding
Tort law – includes rules that address legal wrongs committed by one person against another, aside from breach of contract (ex. negligent driving/assault)
Property law – sets rules that define and protect property in all forms
Company law – provides rules concerning rights, liabilities and obligations of companies and other business vehicles
Distinction between public and private law is not absolute
Common Law vs. Civil Law
Common law bases private law on judicial decisions that if binding/relevant, are applied to the case
Quebec has its own private law, governed by the Civil Code of Quebec
Judges look to Civil Code for principles to be applied to current case
Administrative Law and Business
Administrative law – rules created and applied by those having governmental powers
Ensures a fair process accompanies any regulatory decisions that affect a business/others
Administrative bodies established on a needs basis
Ex. licensing requests, zoning applications, human rights complaints
Summary of Constitutional Law
Canadian Constitution = Canada’s Legal System (legislative, executive and judicial) = LAW
International Law
Domestic Law
Substantive Law (public and private)
· Procedural Law
