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I
Elements of an Offence

B.
The Fault requirement (mens rea or negligence)
3.
Fault for Public Welfare Offences or Regulatory Offences
R. v. Sault Ste. Marie (1978, SCC, p. 373) per Dickson J.
Trial - acquitted - Crown appeal - convicted at new trial - Accused appeal to Div.Ct. - conviction quashed - appeal by Crown to Ont. C.A. - new trial ordered - appeal to SCC

Facts:
November 18, 1970, City of SSM entered into K with Cherokee disposal and Construction Co. Ltd. for disposal of all refuse in the City

· Cherokee was obligated to furnish site and labour, material and equipment

· site selected bordered Cannon Creek which runs into the Root River

· “area” or “continuous slope” method of sanitary land fill, whereby garbage is compacted in layers and covered each day by natural sand or gravel

· prior to 1970, site had been covered with number of fresh-water springs

· Cherokee dumped material to cover and submerge these springs, then put garbage on top

· garbage ended up forming high mound sloping steeply toward and within 20 feet of creek

· pollution resulted

Cherokee convicted of a breach of s.32(1) OntarioWater Resources Act (see overhead)

s.32(1)  “Every municipality or person that discharges or deposits or causes or permits the discharge or deposit of any material of any kind into any water course or on any shore or bank thereof or in any place that may impair the quality of water, is guilty of an offence...”

City had nothing to do with Cherokee’s operations, but knew of potential impairment of waters and failed to exercise control

Issue:
Is city liable for actions of Cherokee?  i.e., is mens rea required for this  public welfare 
offences?

Held:
This is a strict liability offence.  Therefore no mens rea requirement, but due diligence 


defence

Ratio:
In the case of true crimes there is a presumption that a person should not be held liable for 

the wrongfulness of his act if that act is without mens rea:  Prince (1875); Tolson (1889), Beaver (1957); King (1962)


Must distinguish between true criminal offence and public welfare offence

(1)
Criminal offences
Crown must establish mental element, i.e., intention or recklessness, with knowledge of the facts constituting the offence or with willful blindness towards them

(b) mere negligence is excluded from liability

· (2)
Absolute liability offences
· conviction follows on proof that ∆ committed the act

· there is no relevant mental element

· it is no defence that ∆ was entirely without fault or morally innocent

(3)
Public welfare offences

· conflict between (a) desire to enforce high standards of public health and safety



   (b) revulsion against punishment of the morally innocent

· Public welfare offences created judicially out of expediency in order to do away with requirement for proof of mens rea for petty offences

Policy reasons for absolute liability in public welfare offences:

(i)
protection of society requires high standard of care, removal of loopholes

(ii)
administrative efficiency:  impossible to prove intent re petty cases

(ii)
penalties lower, no stigma of criminal record

Reasons against absolute liability
(i)
violates fundamental principles of penal liability

(ii)
rests on assumptions which have not been and cannot be empirically established; eg., no evidence that people will take additional measures (see Ping Yuen)

(iii)
if person has been convicted even after exercising care and skill, will there be a deterrent effect

(iv)
there is a stigma, the “opprobrium of conviction”; also, time, legal costs...

(v)
administrative efficiency argument is fallacious:  due diligence evidence can be heard at sentencing, so why not in trial itself?

(vi)
sentences used to be light fines, but now much higher + possible jail

· Solution:  Takes middle ground

· Once actus reus is proven, ∆ should be convicted unless he can prove no negligence, i.e., due diligence, on balance of probabilities

Therefore, now 3 types of offences in Canada:

(1)
True criminal offences, requiring mens rea

(2)
Strict liability offences, where ∆ can raise defence of due diligence

(3)
Absolute liability offences

Public welfare offences are in second category

Fall in first category only if “wilfully”, “intentionally”, “knowingly” etc. used

Case at bar: pollution offences are clearly public welfare offences

(f) also, it’s a provincial offence, therefore can’t be true criminal offence

Therefore all provincial offences are either strict or absolute liability, unless expressly otherwise

	
	Federal


	Provincial

	mens rea or “True crime”
	Presumed
	Only if “intentionally”, “willfully”, “knowingly”, etc.



	Strict liability
	Negligence type offences (dangerous driving, etc.)


	Presumed if a serious public welfare offence

	Absolute liability
	Unconstitutional
	Presumed if a minor regulatory type of offence


Canadian Dredge and Dock Co. v. R. (1985, SCC, p. 1155)

Deals with liability of corporate accused; leading case

· Absolute liability:  since no state of mind is a prerequisite for guilt, then a corporate accused is on the same footing as an individual. Therefore, the corporation is treated as a natural person.

· Strict liability:  again, the corporate accused is treated the same as a natural person

· mens rea offences:  the corporation is presumed to have the intent that the members of its Board of Directors have

R. v. Wholesale Travel Group Inc. (1991, SCC, p. 382)

∆, a travel agency, charged with misleading advertising, contrary to the Competition Act.
Table of differences (see overhead):

	
	mens rea offences


	regulatory offences

	definition
	mens rea offences are inherently wrongful and intolerable
	regulatory offences relate to activities which, while not inherently wrongful, could lead if unregulated to dangerous conditions being imposed



	intended beneficiary
	individual interests
	to protect the public or broad segments of the public (employees, consumers, motorists) from adverse effects of otherwise lawful activity; public and societal interests



	objective
	to condemn and punish past, inherently wrongful conduct that involves moral fault, and to deter future similar conduct


	to prevent future harm through the enforcement of minimum standards of conduct and care

	target
	morally blameworthy conduct (i.e., conduct itself)


	the consequences of harmful conduct

	fault requirement
	moral blameworthiness: the accused has made a deliberate and conscious choice to engage in activity prohibited by the Criminal Code
	failure to meet a reasonable standard of care


· Cory J. talks about the importance of regulations in our life:  1983: close to 100,000 regulatory offences in Canada (federally), up from 20,000 in 1974, plus 20,000 per province in 1974

· p. 385:  “Every day, from waking to sleeping, we profit from regulatory measures which we often take for granted.”

· “In short, regulation is absolutely essential for our protection and well-being as individuals, and for the effective functioning of society… The more complex the activity, the greater the need for and the greater our reliance upon regulation and its enforcement… Of necessity, society relies on government regulation for its safety.”

· Re the Competition Act:  in a previous case (Thomson Newspapers), LaForest J. said that (p. 386) “The conduct regulated or prohibited by the Act is not conduct which is by its very nature morally or socially reprehensible. It is instead conduct we wish to discourage because of our desire to maintain an economic system which is at once productive and consistent with our values of individual liberty. It is, in short, not conduct which would be generally regarded as by its very nature criminal and worthy of criminal sanction. It is conduct which is only criminal in the sense that it is in fact prohibited by law… It is conduct which is made criminal for strictly instrumental reasons.”

· In light of these comments, offences in the Competition Act are regulatory.

· The fact that jail is a possible punishment does not necessarily mean that the legislation is criminal. “Rather, one must consider the conduct addressed by the legislation and the purposes for which such conduct is regulated… Many regulatory offences provide for imprisonment in order to ensure compliance with the terms of the statute and thereby achieve the regulatory goal

· Two justifications for treating regulatory offences differently, or reducing the fault requirement:

(1)
The Licencing Justification. In true crimes, ∆ is guilty because he made a conscious choice to commit a criminal act. In regulatory offences, ∆ has chosen to engage in the regulated activity; by being licenced, ∆ has agreed to meet minimum standards of care. The issue becomes not whether ∆ purposely breached the law, but whether ∆ failed to meet his responsibilities as required by licence.

(2)
The Vulnerability Justification. “Our country could simply not function without extensive regulatory legislation… Regulatory legislation is essential to the operation of our complex industrial society; it plays a legitimate and vital role in protecting those who are most vulnerable and least able to protect themselves… The differential treatment of regulatory offences is justified by their common goal of protecting the vulnerable.

R. v. Chapin (1979, SCC, p. 389)

Facts:
∆ is married to one of the owners of the Balmoral Hunt Club, and herself had been going there for 8 years

· she went duck hunting with a friend in mid-October, 1976

· she and her friend walked through the marsh, talking a lot and not really paying attention to anything but the beautiful day

· she shot 2 ducks

· a conservation officer from the Ontario Ministry of Natural Resources heard the shots, so he went to investigate

· The road that ∆ had walked on was about 12 feet wide, gravel and mud

· along the road, officer saw a small pile of soy beans, weed seeds and wheat

· Officer said he was almost on top of the pile before he saw it

· ∆ was about 50 yards away

· ∆ said she was unaware of the grain:  it was a very windy day, and things were blowing all over the marsh

· it is generally accepted that ∆ did not know that the grain was there until the officer showed it to her

· even then, she did not know what it was

· there were no signs indicating that this was a baited area

· ∆ was not involved in the management of the club, which was licenced to bait ponds

· ∆ charged under the [federal] Migratory Birds Regulations (p. 391):
s.14
(1)  Subject to subsection (2), no person shall hunt for migratory game birds within one-quarter mile of any place where bait has been deposited

s.12.
(1)  Every person who violates this Act or any regulation is, for each offence, liable upon summary conviction to a fine of not more than $300 and not less than $10, or to imprisonment for a term not exceeding 6 months, or to both fine and imprisonment.

Decision, etc.:

Not a mens rea offence:  The Migratory Birds Convention Act is a regulatory statute enacted by the Parliament of Canada for the general welfare of the Canadian public, not to mention the welfare of the ducks.”

· one would be hard-pressed to characterize the offence as “a crime in the true sense”

Not an absolute liability offence:  according to Sault Ste. Marie, public welfare offences are presumed to be strict liability

· It is not enough for the Crown to show that the law is unenforceable as a strict liability offence:  consequences of conviction (fine, loss of licence) are too severe

· looking at act as a whole, it is clear that it is a strict liability offence

· Strict liability offence
· (questionable reasoning) ∆ had no reason to look down; it was windy, and stuff was blowing all over; officer only saw the bait at the last minute

· Not guilty

· (But:  shouldn’t she have made herself aware of the baiting rules, and looked for bait?)

 (b)
Charter standards

Reference re s.94(2) of the BCMVA (1986, SCC, p.  396)

Facts:
s.94(2) creates an absolute liability offence for driving while suspended

· 1st offence:  fine of $300 - $2,000 and jail of 7 days - 6 months

· 2nd offence: fine of $300 - $2,000 and jail of 14 days - 1 year

· therefore combined absolute liability with definite imprisonment

· referred by govt of BC; struck down by BCCA

Issue:
(1) Is s.7 restricted to matters of procedure, or does it also apply to substantive matters?


(2) Is it contrary to s.7 to make jail possible for an absolute liability offence?

Held:
Substantive as well; law is unconstitutional.

Ratio:


· concern was that all but a narrow interpretation of s.7 would give the courts powers to second-guess wisdom of legislature, thereby creating a “judicial super-legislature”

· “principles of fundamental justice” is not a right, but a qualifier of the right not to be deprived of life, liberty and security of the person; its function is to set the parameters of that right

· sections 8 to 14 set out specific examples of deprivations of the right to life, liberty and security of the person in breach of the principles of fundamental justice; they are illustrations of the right

Absolute liability and fundamental justice
· p. 401: It has from time immemorial been part of our system of laws that the innocent not be punished; this is encompassed in the Latin, actus non facit reum nisi mens sit rea

· because absolute liability offends principles of fundamental justice, there is a presumption against it in penal laws

· s.7 is breached only if the law provides for a deprivation of life, liberty, etc.

· here jail is mandated, although there can be a breach of s.7 even if jail not mandated: “An offence has that potential as of the moment it is open to a judge to impose imprisonment.”

· Sometimes administrative expediency will be invoked under s.1, and may succeed

· “exceptional will be the case where liberty etc. should be sacrificed to administrative expediency.”

· Here, Crown has not shown why defence of due diligence ought not to be available
R. v. Burt (1988, Sask. C.A., p. 197)

Appeal by Crown from ∆’s acquittal on charge contrary to ss.141 and 253 of Motor Vehicles Act
Facts:
∆ owns vehicle which was being driven, with his permission by another in such a manner

as to create excessive noise, contrary to s.141.

(h) driver was unknown, so under s.253 the owner was charged

· under s.253, owner is responsible for actions of driver unless he can show:

(1) that he wasn’t driving, and
(2) that driver was driving without his implied or express consent

· possibility of imprisonment, but only for non-payment of fine

Issue:
Does s.253 offend s.7 of the Charter, and if so, is it unconstitutional

Held:
yes:  unconstitutional

Ratio:
Reference re s.94(2) of B.C. Motor Vehicle Act says that one of the principles of 

fundamental justice is that absolute liability in penal law is contrary to such principles;

· an absolute liability offence violates s.7 only if and to the extent that it has the potential of depriving one of life, liberty, or security of the person, i.e., if jail is possible

· administrative expediency will seldom serve as justification

· here, person may be convicted even after doing nothing wrong

· not of relevance that imprisonment is only for non-payment of fine - still a possibility

· therefore, violates section 7

· not saved under s. 1 (Oakes test, i.e., proportionality test)

R. v. Cancoil Thermal Corporation and Parkinson (1986, Ont. C.A., p. 405)

Appeal by Crown from ∆’s acquittal

Facts:
∆ charged with offence under Occupational Health and Safety Act
· operated dangerous machinery without a guard; thought that the guard created more of a hazard

· an employee accidentally cut off the tips of 6 fingers

· before operating the machinery, pointed the problem out to an inspector

· inspector indicated that it was safe to remove the guard

Point:
like s.94(2) BCMVA, must be strict liability because of possibility of jail

1) 
defence of officially induced error of law exists where

2) ∆ adverts to possibility of illegality

3) ∆ gets advice from official who is responsible for the administration or enforcement of the law, who says ∆ is not acting illegally

4) ∆ acts in reliance on the advice

5) the reliance was reasonable, which depends on the following factors:

(a)
efforts made to ascertain the proper law

(b)
complexity or obscurity of the law

(c)
position of the official who gave the advice

(d)
clarity, definitiveness and reasonableness of advice given

In other words, ∆ must show due diligence

R. v. Martin (1991, Ont. CA)

True criminal offences: object of legislation is generally to protect individual interests

Public welfare offences: object of legislation is regulate activities in the interests of the public as a whole

· R. v. Wholesale Travel Group Inc. (1991, SCC, p. 406)

· SCC says, 5:4, that it is not unconstitutional to put the burden of proving due diligence on ∆, even where jail is a possibility

· therefore strict liability does not offend the Charter
3.
Fault for Crimes
(a) Charter standards

Background: in BCMVA, SCC decided that due diligence defence was the minimum standard of fault required by the Charter for any type of offence threatening the accused’s liberty interest. After this, Criminal Code offences were put to this test, beginning with murder offences.

Homicide provisions:

222(1)
A person commits homicide when, directly or indirectly, by any means, he causes the death of a human being.

(2) Homicide is culpable or not culpable.

(3) Homicide that is not culpable is not an offence.

(4) Culpable homicide is murder or manslaughter or infanticide.

(5) A person commits culpable homicide when he causes the death of a human being,

(a) by means of an unlawful act,

(b) by criminal negligence,

(c) by causing that human being, by threats or fear of violence or by deception, to do anything that causes his death, or

(d) by willfully frightening that human being, in the case of a child or sick person.

223(1)
A child becomes a human being within the meaning of this Act when it has completely proceeded, in a living state, from the body of its mother whether or not

(a) it has breathed,

(b) it has an independent circulation, or

(c) the naval string is severed.

(2)
A person commits homicide when he causes injury to a child before or during its birth as a result of which the child dies after becoming a human being.

224.
Where a person, by an act or omission, does any thing that results in the death of a human being, he causes the death of that human being notwithstanding that death from that cause might have been prevented by resorting to proper means.

225.
Where a person causes to a human being a bodily injury that is of itself of a dangerous nature and from which death results, he causes the death of that human being notwithstanding that the immediate cause of death is proper or improper treatment that is applied in good faith.

226.
Where a person causes to a human being a bodily injury that results in death, he causes the death of that human being notwithstanding that the effect of the bodily injury is only to accelerate his death from a disease or disorder arising from some other cause.

229.
Culpable homicide is murder

(a) where the person who causes the death of a human being

(i) means to cause his death, or

(ii) means to cause him bodily harm that he knows is likely to cause his death, and is reckless whether death ensues or not;

(b) where a person, meaning to cause death to a human being or meaning to cause him bodily harm that he knows is likely to cause his death, and being reckless whether death ensues or not, by accident or mistake causes death to another human being, notwithstanding that he does not mean to cause death or bodily harm to that human being; or

(c) where a person, for an unlawful object, does anything that he knows or ought to know is likely to cause death, and thereby causes death to a human being, notwithstanding that he desires to effect his object without causing death or bodily harm to any human being.

230.
Culpable homicide is murder where a person causes the death of a human being while committing or attempting to commit [certain offences], whether or not the person means to cause death to any human being and whether or not he knows that death is likely to be caused to any human being, if

(a) he means to cause bodily harm for the purpose of facilitating the commission of the offence, or facilitating his flight after committing or attempting to commit the offence, and the death ensues from the bodily harm…

231(1).
Murder is first degree murder or second degree murder.

(2) Murder is first degree murder when it is planned and deliberate.

(3) Contract killing…

(4) Irrespective of whether a murder is planned and deliberate on the part of any person, murder is first degree murder when the victim is [a police officer or corrections officer, etc.]

(5) Irrespective of whether a murder is planned and deliberate on the part of any person, murder is first degree murder in respect of a person when the death is caused by that person while committing or attempting to commit [specified offences]

(6) Criminal harassment…

(7) All murder that is not first degree murder is second degree murder.

234.
Culpable homicide that is not murder or infanticide is manslaughter.
(1)
Murder, s.229(a)(i) or (ii) (means to cause death or bodily harm)

Simpson v. The Queen (1981, Ont. CA, p. 426) per Martin JA

Appeal from conviction re Attempt Murder

Facts:
Trial Judge said that 229(a)(ii) was satisfied if ∆ “knew or ought to have known” that the bodily harm was likely to cause death

Issue:
Can there be liability for murder or attempt murder under s. 229(a)(ii) if ∆ “ought to have known” of the likelihood of death?

Held:
No; conviction overturned, new trial ordered

· Crown must prove that ∆ knew that bodily harm likely to cause death 

· Can’t use objective test to find someone guilty of murder or, as in this case, attempted murder

R. v. Edelenbos (2004, OCA, p. 428) per Laskin JA

Appeal from conviction of 1st degree  murder (killing during sexual assault)

Facts:
∆ admitted sexually assaulting and strangling V; he did this while intoxicated

· ∆ testified that he strangled V to stop her from screaming, but did not intend to kill her

· TJ charged jury re the word “likely” as follows:

Likely means more than a possibility. It involves a substantial degree of probability. However, it does not mean more likely than not in the mathematical sense of 51 percent. The phrase is meant to convey the notion of a substantial or real chance, as distinct from a mere possibility. Likely to cause death means could well cause death. A fine calculation that the odds were against death, although the risk was plainly there, is no defence. By using the word “likely” the legislators were trying to get at killings where the risk was subjectively so appreciable that to engage in the conduct would be seen as a virtual equivalent of an intentional killing. A likelihood is a real risk, a substantial risk or something that might well happen.

Issue:
Does “likely” mean “probable”, or just “more than possible”?

Held:
This was not an appropriate case for the TJ to discuss the subtle nuances of the word “likely”; in fact, such cases would be exceptional

· The TJ’s providing a definition here potentially confused the jurors, as it was really not an issue

· In the end, the TJ’s definition did not operate to the prejudice of ∆, for a number of reasons

· The real issue in this case, which was dealt with properly by the TJ, was whether ∆‘s intoxication prevented him from having the requisite intent

· OCA declines to provide a specific definition of “likely”, as it is not necessary in this case and there are no Canadian cases that deal with the issue.

· For now, juries can simply apply the “established ordinary meaning” of the word

(2)
Constructive Murder, s.229(c) and 230

Vaillancourt v. The Queen (1987, SCC, p. 432) per Lamer

Facts:
∆ had agreed with his accomplice to rob a pool hall armed only with a knife

· accomplice showed up with a gun

· ∆ insisted that gun be unloaded, and made accomplice give him the bullets

· ∆’s glove was found to contain the 3 bullets that he got from the accomplice

· ∆ remained near front of pool hall, accomplice went to back

· accomplice shot and killed a patron; accomplice escaped and has never been seen

Held:
(1)
s.229(a)(i) clearly requires subjective foresight of likelihood of death

(2)
s.229(a)(ii) requires subjective foresight of likelihood of death, but Crown can prove recklessness instead of intention; still must be intent to cause bodily harm

(3)
229(c) is a further relaxation of the mental element required for murder: doesn’t have to be intent to kill, or even intent to harm; Crown must prove that ∆ did “anything that he ought to know is likely to cause death”; objective foresight or negligence
(4)
230 is even more relaxed: proof that ∆ did one of the prohibited acts is substituted for proof that ∆ had subjective or even objective foresight of likelihood of death

s.230(d) offends against 2 principles of fundamental justice:

(1)
stigma offences require proof of a mens rea reflecting the particular nature of the crime. Examples:  theft (proof of dishonesty)


see quote, p. 431:  it is a principle of FJ that murder requires proof of subjective foresight

 (2)
presumption of innocence, s. 7 and 11(d):  it offends the presumption of innocence to say that, because ∆ committed a certain act, he is presumed to have had the intent for murder

Not saved under s.1; s.230(d) [then 213(d)] unconstitutional

R. v. Martineau (1990, SCC, at p. 442) per Lamer CJC

Facts:
∆ had a pellet pistol, partner had a rifle

· ∆ thought that they were just doing a B&E

· accomplice shot and killed the 2 homeowners because they saw their faces

· ∆ not present for shooting, but he heard the shot

Issue:
Constitutionality of s.230(a)

Held:
Follows reasoning in Vaillancourt:  can’t be convicted of murder without subjective foresight of likelihood of death:  this is a fundamental principle of justice

· s.230(a) allows for conviction without proof of subjective foresight

· p. 444:  “To label and punish a person as a murderer who did not intend or foresee death unnecessarily stigmatizes and punishes those whose moral blameworthiness is not that of a murderer.”

· Similarly, s.229(c) is unconstitutional

(See L’Heureux-Dubé’s dissent, p.447:  says Lamer went too far, way beyond any other common-law jdxn, in requiring subjective foresight of death for all murders. See quote at p. 452)

R. v. Shand (2011. Ont. CA, at p. 455) 

Held: s. 229(c) is constitutional as long as (a) the dangerous act is intentional, (b) ∆ caused death, and (c) there was subjective foresight of the likelihood of death
(3)
First Degree Murder:  Planned & Deliberate, s.231(2)

R. v. Smith (1979, Sask. CA, at p. 461)

· Discussion of “planned” and “deliberate”

· In More v. The Queen (1963, SCC), “planned” was defined as “Arranged beforehand”; subsequently defined as “a calculated scheme or design which has been carefully thought out, and the nature and consequences of which have been considered and weighed.”

· “Planned” ≠ complicated

· Various definitions of “deliberate” from the cases, including:  “considered, not impulsive”; “not hasty in decision”; “slow in deciding”; “intentional”
· Must be planned and deliberate
(4)
Murder of a Police Officer, s.231(4)

R. v. Munro and Munro (1983, Ont. CA) per Martin JA

Crown must prove, in addition to proving intention to kill or cause grievous bodily harm, that ∆ knew the victim was a police officer acting in the course of his duties or was reckless to that fact.

R. v. Collins (1989, Ont. CA, p. 469) per Goodman JA

· It would be contrary to s.7 to convict a person of killing a police officer (1st degree murder) if the accused didn’t know that the victim was a police officer. If ∆ didn’t know he was shooting at a police officer, then there’s no difference in moral culpability between that accused and an accused who shoots at a civilian.

· Therefore, no basis for increasing parole ineligibility by 15 years

· Therefore, Charter requires proof of knowledge or at least of recklessness
(5)
Constructive First Degree Murder, s.231(5)

R. v. Arkell (1990, SCC, p. 471) per Lamer CJC

released at same time as Martineau
∆ killed victim while attempting to sexually assault her

Issue: 
Is it unconstitutional to treat these offenders on the same footing as those who intend to kill?

Held:
No:  Once murder is proven, then Parliament can classify murders and punish murderers in whatever way it sees fit

· In light of Martineau, ∆ must be proven to have subjective awareness of death

· Once this is proven, Parliament can classify it as first or second degree

Fault for Crimes - SUMMARY
1.

Charter standards

· In the BCMVA Reference, the SCC decided that, where ∆’s liberty interests were at stake, there had to be at least a due diligence defence available.
· The first SCC case to deal with the fault requirement for a crime was Vaillancourt, which dealt with constructive murder and s. 230(d).
· Section 230(d) provided that it was a murder where a person causes the death of another in the course of a listed offence, “whether or not the person means to cause death…and whether or not he knows that death is likely to be caused to any human being…if (d) he uses a weapon or has it upon his person [while committing, or while fleeing from the offence].
· In a 6:1 decision, the SCC struck down s. 230(d) on the basis that there could be a murder conviction in the absence of proof BRD of objective foreseeability of death. Section 230(d) has been repealed.
· In Martineau (6:1), the SCC struck down s. 229(a)(i) and (ii), holding that for there to be a murder conviction there must be no less than proof BRD of suibjective foresight of death. Lamer CJ said that, because of the stigma that attaches to murder, it is reserved for people who either intend to cause death, or intend to cause bodily harm that they know is likely to lead to death.
· In Martineau, the SCC also struck down the other forms of constructive murder in sections 230 and 229(c). As a result, the rest of section 230 (sections (a) to (c)) are inoperative.
· In Shand, the Ont. CA (2011) upheld s. 229(c) with certain restrictions
· Therefore, the end result of these cases is that there has to be subjective awareness of the likelihood of death in order for there to be a murder conviction.
2.

Constructive first degree murder

· Constructive first-degree murder is constitutional: R. v. Arkell (1990, SCC, p. 471); also, classifying the murder of a police officer as 1st degree is constitutional: R. v. Collins (1989, Ont. C.A., p. 469).
3.

Subjective awareness required for few crimes

· In Vaillancourt, Lamer J., left the impression that the SCC might make subjective awareness a constitutional requirement for all crimes. This hasn’t happened, and in fact this is a requirement for very few offences
· The only offences where subjective fault is required are murder, attempted murder, accessory to one of these offences, and war crimes and crimes against humanity. In Vaillancourt, it was suggested that theft also required subjective awareness.
· In Creighton (1993), the SCC tried to make clear what the fault requirement was for various offences by focusing on stigma and moral blameworthiness.
