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NAME OF CASE AND CITATION
R. v MacDonald, 2014 SCC 3, [2014] 1 S.C.R. 37

TYPE AND LEVEL OF CASE 
Appeal heard by the Supreme Court of Canada (SCC) from the Court of Appeal for Nova Scotia.  

FACTS
· Halifax police responded to a noise complaint at MacDonald’s home.
· When MacDonald opened the door, the police officer noticed something in his right hand, which he suspected was a weapon.
· After asking MacDonald what was in his hand twice, and receiving no response, the police officer pushed the door open a few more inches and noticed MacDonald was holding a gun.
· MacDonald was charged and convicted under ss. 86(1)[footnoteRef:2], 88(1)[footnoteRef:3] and 95(1)[footnoteRef:4] of the Criminal Code of Canada and sentenced to 3 years in prison and a 10 year weapons prohibition. [2:  Criminal Code of Canada s. 86. (1) Every person commits an offence who, without lawful excuse, uses, carries, handles, ships, transports or stores a firearm, a prohibited weapon, a restricted weapon, a prohibited device or any ammunition or prohibited ammunition in a careless manner or without reasonable precautions for the safety of other persons.]  [3: Criminal Code of Canada s.  88. (1) Every person commits an offence who carries or possesses a weapon, an imitation of a weapon, a prohibited device or any ammunition or prohibited ammunition for a purpose dangerous to the public peace or for the purpose of committing an offence.]  [4:  Criminal Code of Canada s. 95.(1) Subject to subsection (3), every person commits an offence who, in any place, possesses a loaded prohibited firearm or restricted firearm, or an unloaded prohibited firearm or restricted firearm together with readily accessible ammunition that is capable of being discharged in the firearm, without being the holder of(a) an authorization or a license under which the person may possess the firearm in that place; and (b) the registration certificate for the firearm.] 

· Court of Appeal upheld the convictions under ss. 86(1) and 88(1), but reduced the sentence.  The appeal under s. 95(1) was allowed.

ISSUES ON APPEAL
1. Were MacDonald’s s. 8 Charter[footnoteRef:5] rights violated and, if so, what would be an appropriate remedy? [5:  Canadian Charter of Rights and Freedoms, s. 8. Everyone has the right to be secure against unreasonable search or seizure.] 

2. Did the mens rea of the offence, as is outlined in s. 95(1), include knowledge that firearms licence did not extend to MacDonald’s Halifax home?
3. Should the sentences issued for the convictions under ss. 86(1) and 88(1) by the Court of Appeal be varied?
JUDGEMENT
In delivering the court’s majority decision, LeBel, J., speaking for McLachlin, C.J., Fish and Abella JJ., ruled that MacDonald’s s. 8 Charter rights were not violated.  In applying the decision in R v Mann (2004) 3 SCR 59[footnoteRef:6], which used the Collin’s Test[footnoteRef:7], the court ruled that the security search was reasonable because both stages of the Waterfield Test[footnoteRef:8], as was set out by the SCC in Dedman v the Queen, [1985] 2 S.C .R 2[footnoteRef:9], were satisfied.  The action of the security search fell within the scope of the common law that gives police the duty to protect life and safety.  They ruled that the action was justified as the police believed there was a threat present, and acting on that duty, appropriate action was taken. [6:  R v Mann, 2004 SCC 52, [2004] 3 S.C.R. 59]  [7:  R v Collins, 1987 SCC 84, [1987] 1 S.C.R 265 ”…warrantless searches are deemed reasonable if a) they are authorized by law, b) the law itself is reasonable, and c) the manner in whch the search was carried out was also reasonable.” (p.278)]  [8:  R v Waterfield, 1985 SCC 41, [1963] 3 All E.R. 659 (C.C.A) “…(a) such conduct falls within the general scope of any duty imposed by statute or recognized at common law and (b) whether such conduct, albeit within the general scope of such a duty, involved a justifiable use of powers associated with the duty.]  [9:  “…the inference with liberty must be necessary for carrying out of the particular police duty and it must be reasonable, having regard to the nature of the liberty interfered with and the importance of the public purpose serviced by the inference.” (p. 35)] 


The police officer had reasonable grounds to believe that there was an imminent threat to the public and police safety and as such, the security search was necessary to eliminate that threat.  The police action of opening the door further to identify the threat was also considered reasonable, the door was only opened to the extent that was required to confirm whether a threat existed.  

On the issue of the Crown’s appeal of the s. 95(1) decision by the Court of Appeal, the Court ruled that as a mens rea offence, the Court of Appeal’s ruling that the Crown would be required to prove MacDonald knew his gun licence did not extend to his residence in Halifax, was inconsistent with the rule “ignorance of the law is no excuse”[footnoteRef:10].  As such, the court allowed the Crown’s appeal.  [10:  Criminal Code of Canada s. 19. Ignorance of the law by a person who commits an offence is not an excuse for committing that offence.] 


In the final issue on appeal, the Court ruled that, since the Court of Appeal did not consider a sentence for the charge under s. 95(1), sentencing for all charges were not considered at that level on appeal, as such, the SCC returned the issue of sentencing back to the Court of Appeal.
The concurring judgement was delivered by Moldaver, Wagner and Rothstein, JJ.  They interpreted Mann as a safety search being “justified if it is probable that something might happen, not that it probable that something will happen” (para 70).  This judgement lowered the threshold under which a search can be conducted, interpreting the language in Mann as being a suspicion rather than a belief. 

Therefore, the appeal of the s. 8 Charter issue was dismissed by the Court and the Crown’s appeal of the s. 95 conviction should be allowed.  The matter was remitted to the Court of Appeal for sentencing.
