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Contract law
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Common law & equity torts
equity torts established based on principle or fairness would provide relief
these two have merged together 
any agreement between parties will create rights and obligations which can be enforced in courts 

Case of two parties
1. Government of Canada  2. Corporation
Case of a contract with a guaranteed right
Government of Canada decided to renovate and create third terminal 
Company became concerned because people wouldn’t be able to go to airport
money decreased, chairman contacted prime minister and negotiated contract to amend contract, supposed to provide relief 
Two interpretations: Dropped or part of the judgement 

Equity
fairness, standard of “clean hands”
judge granted rectification
appeal court said the government didn't act honestly 

Fundamentals of contract law
enforcement is done through breach of contract
court sometimes orders the breacher to perform their duty
contract by deed - source of convergence 
simple contract - various methods 
bilateral contract - promise by one party exchanged by promise to other party
unilateral contract - one party promises to do something in return of an act of another party

Various essential elements of a contract
1. There has to be an agreement - “meeting of the minds”
2. Consideration -both parties must provide something for either party
3. Intention that their agreement have legal consequences - intend to create obligations
4. The form of the contract - certain formalities must be observed
5. Capacity - the parties must be legally capable of entering agreement
6. Freely - contract must be entered into freely 
7. Elements of legality 

absence of one of these elements makes contract void or unenforceable 
contracts contain terms - expressed (in writing) or implied (not in contract but implied in nature of contract)
third parties have no rights under a contract
the law has found ways to get around privity 
different ways to discharge a contract 

void contract is when the courts treat the contract as if it didn’t exist 
voidable contract- operates as a valid contract unless one of the parties takes steps to avoid the contract
unenforceable contract- valid but cannot be carried because someone refuses to take part
commercial or non commercial contract

Balfour v. Balfour
-agreement between 2 people in a relationship
relationship ended and one party claimed a duty that was not fulfilled
judge said the parties never intended to have legal obligations 

Rose & Frank 
commercial contract
parties carried on business agreement over a few years
no reason that the parties would not make the obligation binding 
contract wasn't binding because parties did not agree
1. Commercial/non-commercial 2. Implication 3. Conduct 4. Money exchange
Objective test for courts
1. What would a reasonable person looking at the document conclude?
2. The onus of rebutting any presumption
Contra preferendum - in interpreting contracts with ambiguity the courts will rule in favour of the person who did not draft the contract
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Offers
one person is willing to enter into a contract with another person on certain terms
any language or conduct must have an intention to be bound

Nature of an offer
more than an invitation to negotiate 
must be able to be accepted so a contract can be formed
contract law studied through case law

Canadian dyes v. Burton
sale of real estate
negotiations, exchange between parties
plaintiff asked for lowest price, defendant responded 
plaintiff accepted & treated it as an offer
defendant backed out, wound up in court
decision found there was a contract
defendant was in breach
court said it all depends on the language used & the circumstances of the case
court said defendants actions constituted an offer
why was defendants lawyer working on a deed of offer?
1. There is no contract of sale without an offer of purchase & an offer of sale 
2. When one party acts in a manner to make one party reasonably construe there is an offer then there is a contract

Pharmaceutical society
were pharmacies complying with regulations?
pharmacist would supervise sale &  was authorized from preventing certain medications being sold
act of taking something off the shelf does not amount to an offer of sale
court said transaction is not completed until seller accepts offer to sell goods
if it held otherwise customers would be bound as soon as they took it off the shelf
“goods on display are an invitation to treat” “the offer is made by the customer when they come to the cashier”
court wanted to postpone the contract until last minute so any mistakes would be rectified 

R. v. Dawood (1970)
case of theft
put two items on one hanger
contract was voidable (store could get out) due to fraud
many statements of courts not that of law but of social principles
reflect attitude of court towards this area of law

Unilateral contract
come up in ads, rewards, parking lots. All deal with offer
these contracts have some particular features 
1. Party makes an offer, made not to 1 individual
2. Offer can stipulate what constitutes notice 
3. Acceptance and completion 
4. If conditions are met this amounts to acceptance
5. Consideration is the inconvenience of carrying out terms of contract 
6. Obligations & rights arise for both parties upon performance of the contract 

Smoke ball case (1893)
advertising case
defendants were the sellers
supposed to prevent flu, rewards of $1 K if caught flu
defendant claimed it was just an ad there for unenforceable 
1. Contract made with limited number of people
2. No notification of acceptance
courts said Ad was construed as being one such that it had sufficient notice as being binding
in this particular case “the inconvenience sustained is enough to create consideration by the law”

1. Just because a party chooses to create extravagant promises does not mean they do not have to fulfill them
2. The venders are not making offers to whole world but to customers whose performance of buying products creates valid contract
offeror is allowed to distinguish what constitutes notice

Goldthorp v. Logan
Advertising case, unilateral contract
Had to deal with female facial hair
Plaintiff was told if they use the product her facial hair will be permanently removed
Ad creates an offer to every person willing to accept its terms and conditions 
1. If a party makes extravagant claims in absolute terms they must live up to them
2. Customer must have actually been relying on the condition in the ad for it to be binding

Check list
1. Is the ad sufficiently detailed so customer could easily carry out the conditions
1. B. Did the customer know the ad existed? Customer must of set out to fulfill terms and conditions in the end 

Thorton v. Shoelane parking 
Plaintiff took a ticket and parked in defendants parking garage
Defendant claimed they were protected by the exempting conditions in the contract
Contract said in respect of machines, acceptance in the offer to park happens when customer puts money in the machine
Customer is bound by these terms but they are not bound to any terms printed on the back of the ticket if those terms are different from other terms
The offer was contained in the notice at the entrance of the parking lot
Contract was concluded when ticket came out of the machine

Exculpatory clauses- clauses that exempt liability 

Harwell investments v. Royal trust (1986)
Tendering case
Call for tenders is not an offer but an invitation to treat
Picking of the lowest bid amounts to an offer
Contractor submitted a bid. Numbers he used in his calculations were wrong
Courts dismissed his claim of a deposit
Contract A- Tender. Contract B- Construction
Call for tender amounted to acceptance of offer
Submission of a bid in accordance to submission of an offer constitutes acceptance 

Offers checklist 
1. Language used 
2. Circumstances surrounding any alleged offers
-objective test
-terms known?
-prior dealings?
-Any practices/customs that both parties should be aware of?
3. Intention of the vendor, context
4. Was the offer communicated?
-even if the language or conduct of the offence corresponds to the offer itself there cannot be a contract 

Williams & Cowardine (1833)
Publication offering a reward on information of a murder
Plaintiff was with the deceased that night but did not give information
4 months later she gave a voluntary statement 
courts presumed that there was knowledge of such a reward 
They indicated such ads amounted to a general offer to pay such a reward

R. v. Clarke (1927)
Clarke gave valuable info to the crown who refused to give him a reward 
Decision of the court was that there was no evidence 
Clarke had seen the ad displaying the reward
Gave no consideration of the reward
Presumption that he was entitled to reward
1. Motive may be irrelevant but evidence and intention to accept the offer was crucial for establishment of contract
2. If there is exact conditions of an offer of a reward then there is presumption to perform conditions, however, such a presumption is rebuttable by claiming there was lack of knowledge 

Blair v. Western Mutual 
Lady worked for a company for some years
Board of directors passed the resolution that she deserved a pension
She was secretary of president, from that she became knowledgeable of offer
Decision of the court was NO offer, NO contract
Cant bring resolution that offer was made to her
Must be intention to offer contract
Courts don’t want to force legal intentions unless there is intention 

Questions asked about communication  
1. Was there a clear intention to create legal relations?
2. Was there detrimental reliance on the offeree?
3. Was there any change in the behavior of each party?
4. Is it reasonable to construe a bare resolution as a valid offer?
5. What was the purpose of the parties communication?
6. What words were used? Was the terms language used different?

How are offers accepted/terminated
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Essentials of a contract  
1. Agreement
2. Consideration
a. Intention to create legal relations
3. Form 
4. Capacity
5. Consent 
6. Legality 

Offers
1. Store
2. Ads Rewards 
3. Unilateral 
4. Tender 

(b) Communication of offers
Acceptance of offers, communication of acceptance

Termination of offers
1. Revocation 
2. Lapse
3. Counter-offer
4. Substantial change 

Postal acceptance- If offer is made at post office at that point you have completed a contract. Offers generally state terms of acceptance. Case law deals with: Silence?, communication.

Felthouse v. Binley (1862)
Plaintiff agreed to a horse from his nephew. There was a mistake on the price. There was a letter sent saying that if there’s no reply it is mine. Uncle challenged auctioneer who sold horse, can silence be accepted No contract, the letter constituted an open offer to purchase. An offeror cannot insist there is a contract by arguing other parties failure to voice an objection to the offer constitutes acceptance. Liability’s under a contract should not be forced. Acceptance must be communicated.

Dawsonn v. Helicopter (1955)
Mineral deposit in which a mining venture was working on. There was a correspondence between the plaintiff and the respondent regarding the mining venture. Ultimately the company proceeded without him. There was in fact a contract, and the court indicated that the letter indicated acceptance of an offer by performance. There was silence between the two parties and there may have been repudiation but not in this case. 
     The supreme court: 1. A communication of acceptance does not need to be expressed. 2. If the party is silent one cannot presume they have abandoned. 

(1964) St. John Tug boat v. Irving
2 commercial entities had expired contract. One company continued to serve under the same contract. The other party knew what was going on and didn’t accept but knew the other party was still working. There must be an objective test in an A and B scenario. The carrying out of work is an offer. Permission to do it or acquiescence constitutes acceptance. 
In some circumstances silence constitutes acceptance. The supreme court of Canada said despite Fieldhouse, acceptance can be silent. 
1) offeror knows other party is acting on its behalf
2) other party reasonably wants to get paid
3) Whether or not offeror formally accepts but acquiesces

Carmichael v. Bank of Montreal (1972)
Certain deadlines for acceptance these methods weren’t discussed. Was their sufficient acceptance? There was a binding offer. If an offer stipulates a deadline for acceptance, the offer must make it possible to accept. The courts later inferred you should normally take the position that written offer should be accepted in writing. There must be full communication of offer and a receipt of acceptance.

Household v. Grant (1872) (postal acceptance rule)
An offer was lost in the mail. The post office is an agent, as soon as the letter of acceptance is put in the mail the contract is binding. The judge said that this may lead to inconvenience, the offerer if he chooses can always make offer of contract accepted through writing. 

Rinkabon v. Staghead
The plaintiff and defendant were negotiating via fax. There was a dispute about the offer, the plaintiff wanted to sue for breach of contract. Where should the plaintiff sue? Where was it made? The acceptance by fax from London to Vienna causes contract to be made where:
    Contract is made when acceptance of offer is communicated. It should be made where the offer is accepted and received. The acceptance of the offer is of offer is only acceptable via mail.

Termination of offers
1. Revocation- formally withdraw an offer
2. Lapse- too much time passes between offer and acceptance. 
3. Counter offer- original offer canceled
4. Substantial change- terminate original offer

Byrne v. V
A series of offers is made between the plaintiff and the defendant. The offer was received on October 8th, the telegram was accepted on October 11th. Ultimately the revocation was received on October 20th, items were sold to the other party and the plaintiff sued for breach of contract. There must be actual receipt of letter of revocation. The court said that:
1. The party is entitled to revoke offer at any time before it has been accepted. Offerer must clearly communicate its decision to revoke offer.
2. Revocation must be received to be accepted.

Dickinson v. Dodds 
There was a memo indicating offer to be left until Friday. The real estate was already sold. The contract didn’t bind. There was no consensus.
1. Courts will look for consideration, it is a deposit of money 
2. If party learns that offer has been accepted by 3rd party it constitutes revocation. Party will be estopped from claiming there was a binding contract. Revocation needs to be effectively communicated.

Lord denning (1952) Eringtion v. “
A father bought a house for son and daughter in law. The down payment was a gift, the couple were responsible for the rest. The father passed away and the mother claimed the property. This was a Unilateral contract- promise of house in return of paying mortgage. Contract could not be revoked once couple had paid.

2) Lapse- too much time between offer and accepted
Barrick v. Clark  
There was an offer to by land and counter offer, erasing the original. There was an acceptance of the counter offer, and it was sold to the third party. Clark didn’t accept within reasonable time there for there was no contract. If not time is stipulated, that offer is implying withdrawn:
1. How much money is involved
2. Character of transaction
3. Important deadlines
4. Conduct of parties 

Machester v. Diocean 
Reasonable time, any offer made on terms that if it is not accepted in a reasonable time must be treated as though withdrawn. Court emphasized what is reasonable depends on case. Objective assessment. 

Rejcection/counter offer
Livingstons v. Evans
Offer to sell land for $1800. Respondent counter offered, the defendant rejected, there was a renewal of the original offer.
1. When there is counter offer it kills original offer
2. Any original offer can be reviewed. Correspondence or behavior
3. One valid offer is open for acceptance at one time. 

Butter machine tool (1979)
Lord denning, negotiation between two parties. There were offers and counter offers, tear of slips, battle of the forms. You must view all the forms together. When you have offers and negotiations the courts will say a contract will be formed when last of these forms is received.

Tywood v. St. Anne (1979)
It was an issue of negotiation. There was an issue of arbitration being part of a contract. Parties had not leaked the arbitration clause. The court said if 1 party regards 1 component of offer important they must draw attention to it. Courts will not give affect to unusual clauses where there is battle of the forms unless it is brought to the attention of the other party.
 
Substantial change
Ridge cap manufacturing limited 
Before the expiry of offer, the building was destroyed. Purchaser wanted to accept offer, was there a contract? No contract, implied condition that subject matter would still be in existence. If the goods are destroyed any offer is terminated.

Consideration
Act or promise of one party is bought/bargained for in exchange. There are reciprocal undertakings. If 1 party is not giving anything than NO consideration. Consideration is something which is of value. It may not be capable of giving a monetary value but it is something of value. 

Estopel- Acting on a promise to their detriment
1. Any consideration has to move from promise to promisor 
2. There must be something the law will recognize as constituting consideration

Thomas and Thomas (1842)
One party receives and the other party receives. This is consideration. Law looks for something quantifiable. Consideration can be executory. Notion of consideration in the past there is debate whether it is valid.
Forbearance- Someone promises not to do something 

B. v. Morkin (1996)
Son shoplifted at Zellers. They wrote to the mother saying they had legal right for restitution. Went to court realizing that their was no claim. Forbearance is good consideration as long as it is reasonable and made in good faith.
1. They had a real reason
2. Bluffing 

Public duty- Ex. Police officers who do security outside their duty cannot be valid consideration

Duties owed to promisors
Gilbert steel v. University construction 
Situation where a plaintiff carried out steel services for a defendant. They agreed to an increased price, the defendant orally agreed. The courts found that there was an agreement, it failed for lack of consideration. There is a pre-existing legal duty. Not enough consideration – for proof of new contract/price you need fresh consideration.

Williams v. Roffey (1990)
Defendant was a contractor, the plaintiff was a subcontractor. The plaintiff incurred money problems, defendant agreed to pay more money. The plaintiff didn’t finish and the defendant had to hire more. Abandonment of first contract, the court said that abandonment in which parties agreed can constitute consideration for another contract. Accord in satisfaction- problems and one company forbears in return of consideration of another party  

Folks v. Beer
After full amount was paid Beer brought an action for interest. Part payment of a debt when accepted by a creditor can extinguish full debt.

Foot v. Rollings
Services of postdated checks, the creditor wanted the full amount. Supreme court of Canada  found that giving of post dated checks for agreement to forbear from company taking action on promissory note calls for full payment.

Estoppel- When A makes an unambiguous representation of fact that representation is intended to be acted upon by B.
1. Has to be some promise/representation under contract
2. Reliance on promise/representation not detrimental 
3. Element of inequity 
4. Issue of scope of promissory estoppel.
5. Shield and not a sword- Estoppel is used for protection for a promise 
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Consideration
Central London property trust v. high trees
Building that the defendant leased to the plaintiff. The issue was over a reduced rent. Once all the apartments were rented rent would continue to be the same price. The court tried to determine estoppel. If party promises not to enforce legal rights with intent that other party promised the court would enforce promise. When creditor and debtor enter into a contract, the course of payment would lead debtor to believe: Creditor and debtor when they negotiate and creditor believes debtor will accept smaller sum, creditor will not be able to go back, it is inequitable. 

John Burrows
Regarding the promise part of estoppel. There was a promissory note which stipulated that if any payment was overdue, the whole amount would be payable. 11 of the first payments were accepted more than 10 days after they were due. Is there estoppel? The plaintiffs behavior of granting friendly indulgences happened at same time as the contract. Equitable defense cant be invoked unless there is evidence that one party entered into course of negotiations which had effect of leading other party to believe that strict terms would not be enforced. Equitable estoppel would not apply.
Doctrine of estopel only applied if terms altered the contractual relations. 
2. Must have reliance on the statement made, promise believed that promisor would not enforce legal rights.

DNC builders v. Reese 
The plaintiff hired the defendant to repair property. Only a portion of the bill was made. Defendant said half or nothing. Court: Creditor is barred from legal rights only if inequitable for him to insist on them. Where there has been true agreement which creditor agrees to accept lesser sum in satisfaction of debt and debtor acts and pays and creditor accepts. Then it would be inequitable for creditor to insist on balance. The creditor is not bound unless there is a true agreement. There was no true agreement. Defendants pushed to accept lesser sum.  Estoppel only bars ability to reclaim if inequitable. 

Saskatchewan river bungalows v. Maritime insurance
A case of an insurance contract. Letters were going back and forth. Maritime rejected company’s claim for benefits under grounds it was no longer enforced. Maritime insurance waived their right for timely payment. Waiver? One party to contract takes steps which amount to forgoing on same known right of performance of the other party. Only found if evidence demonstrates that party has:
1. Full knowledge
2. Intention to abandon rights. Waiver of rights can be retracted if reasonable notice to the party in who’s favor it operates. 
1. Informal communication of parties intention can be informal
2. Retracted if there is sufficient notice

International knit ware v. kabob investments
Landlord and tenant situation. There were money problems. The rent way reduced but there was no payment. Demand of full payment. Was there reasonable notice? Appeal: conduct of parties. Is it reasonable giving the circumstance. RELIANCE. 

Society Italo (1892)
This case dealt with the issue of reliance on representation made. Did reliance rest on detriment? In cases of estoppel. Reliance on defendants representation with or without detriment to plaintiff. 

Petridus v. Shabimsky
Contract gave plaintiff option to renew lease. 6 months notice. Negotiations on new lease. Plaintiff gave defendant notice to leave. Estoppel is used to shield or used to institute.  Even if estoppel apply without detriment as well as a sword. Representations must be done at time when legal relations exist. Promissory estoppel is not applied if promisor is demanding return to strict legal rights without notice. Estoppel is used as a shield, the modern interpretation is of a sword.

Robicheau v. Case populare  
According to case law estoppel is used to protect. Common law & Equitable Estoppel.

Comb v. Comb 
Divorce settlement (Lord Denning). Defendant agreed to pay maintenance to write, the plaintiff sued. Claimed estoppel Estoppel never stands alone as giving cause of action in itself and can near do away with necessity of consideration when that is an essential part of cause of action. 
1. Promissory estoppel cant be used to make promissory obligation that didn’t exist.
2. Must be pre-existing legal obligations (contract)

Walton stores v. Maher 
Land agreement to build a store. The agreement was not completed. Gave Maher that completion of land deal was formality. Walton stores renegotiated the completion. Promissory estoppel can apply to future promises:
1. Plaintiff assumed that legal relations existed
2. Defendant induced plaintiff to adopt very conclusion or assumption
3. Plaintiff acts in reliance of assumption
4. Defendant knew/intended to do assumption 
5. Plaintiff actions resulted in detriment 
6. Defendant failed to avoid detriment by fulfilling contract.
The courts demand that detriment occur. There is an exception for pre-existing legal relations.

Promissory estoppel test
1. Need to find promise or representation that A would not enforce their rights under the contract. A fully understood their rights, A’s intention to relinquish those rights are unequivocal. That A intended promise or representation to be binding.
2. Did B rely on representation? B acted as if A’s promise was binding by altering their conduct. There is a look for detriment to make B’s case stronger. Not necessary to establish estoppel.
3. It is unfair if A’s promise was binding when altering the contract. If fact point to application of estoppel but you are representing a party that wants out of the contract. A must have retracted with reasonable notice to B. Informal is fine. Check if B is relying on equitable estoppel as shield or sword. Doctrine is barred if there are no legal relations at the time of the promise. Unless Walton stores applies (exception).

Sale of an interest in land contract
Courts of equity decided to enforce some contracts for the sale an interest in land not withstanding the absence of a sufficient note or memorandum as long as certain circumstances could be proven. It allows courts of equity to dispense with the writing requirement to the interest of a contract in land.

Degelman v. guaranteed trust
Involved nephew who lived with aunt for 6 months. She claimed that if nephew was good she would make provisions in her will. There was a dispute. Should the property be transferred? Contract is unenforceable under s.4 of Statute of Frauds. Acts relied on as part performance must be unequivocal and referable to a contract being alleged. There requires connection between acts of performance and dealing of land. The doctrine does not apply because acts of performance not related to contract specifically connected promises in question.

Thomson v. guaranteed trust
Case between Thomson and the deceased. Agreement was in consideration of him on farm with the deceased. Deceased would give estate to him. Issue: Whether sufficient act of part performance to take case out of s.4 of frauds. No sufficient memorandum. Court: Every act of performance to which evidence were given were acts which were unequivocally referable to a contract in reference to lands in question. They took the case out of provisions of s.4. 

Privity of contract
Notion of privity- contract cannot confer rights/obligations arising under it to any person except parties of contract.
Notion: Under law only people who give consideration are entitled to enforce the contract. 
Effect: Strangers or 3rd parties not privy. No legal rights to enforce contract.
Essence: Even though legal doctrine, law have created it to be unimportant.
Ways around doctrine of privity
1. Agency
2. Trusts
3. Employment 
4. Insurance 

London drugs 
Situation of a storage contract, the goods were damaged by employees of the storage. The customers sued, lost and sued the employees. The employees wanted to take advantage of the clauses. They weren’t parties to the contract. Created an exception: employer’s liability clause.
1. Identify employer seeking to rely
2. Employees must have acted on behalf of employer.
Therefore allow employees to use exclusion shield from liability

Edgeworth construction
The plaintiff entered into a contract with the province. The province sued employees for negligent representation. London drugs didn’t apply. Engineers assume their own risk. Engineers were not in the same position as in London drugs. Here: engineers required to carry liability insurance
Subrogation: One person takes over rights of another

Misrepresentation and rescission of contract 
1. The law will scrutinize representations made during contract negotiations that induce a contract and offer or become a term of the contract.
2. We have to be careful, not all representations end up being a term of the contact. Any remedy varies depending on whether representation became term of contract or was just inducement to enter.
3. To distinguish between representation which has legal consequence and an opinion

Misrepresentation
1. Fraudulent defendant makes false statement. Intends for plaintiff to act on and plaintiff does
2. Negligent misrepresentation: defendant has special knowledge and makes statement without reasonable care and that statement relied upon to plaintiffs detriment. 
3. Innocent misrepresentation: believes to be true but is false

Rescission of contact
1. Rescission is an equitable remedy in which the court states that the contract shouldn’t be enforced. 
2. Court must be able to put parties back to pre contractual state
3. Difference between claim for damages and suit to resin. Action for damages is to enforce the contract, substitution for monetary damages (money) which should have been rendered under binding contract of parties.
4. Effect of suit in rescission is to determine that the contract is one that should not be enforced. Any rewards would be a restoration of the parties to their pre contractual condition

Application of recission
1. Laches – a party waits too long to complain
2. Affirmation – person after having discovered misrepresentation has by word adhered to the contract
3. When it is not possible to return parties to pre-contractual state.
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Concurrent liability- Hedley Burn principle
1. Where a given wrong supports an action in contract/tort party may elect sue on both or either one
2. Always open

BC court- Smith v. Bank of BC
Failure to disclose material facts can be construed as a material representation in equity. Contract induced by this silence may be rescinded. Unilateral mistake on part of defendant which was induced by misrepresentation of plaintiff for failing to disclose material facts. Silence doesn’t constitute misrepresentation at common law. If there is a true misrepresentation by contract which renders statement false, misrepresenter has a duty to draw change to their attention. Conduct leading to concealment of truth is misrepresentation. 

Cupchack v. Dayson Holdings
Rescission could be granted after the innocent 3rd party was in contract? Only granted if parties can be restored to pre contractual position. If acquiring property by misrepresentation is an unjust remedy of rescission will have full restitution for plaintiff.

Redican v. Nesbitt
There was a purchase of property, after the property was purchased, the case found its way to the supreme court. If the contract is signed, rescission is only granted for fraudulent misrepresentation. Valess innocent misrepresentation amounts to substantial change in subject of contract

Warranty: A term that is peripheral to the contract, if the contract is breached, it doesn’t deprive the innocent party. The innocent party may claim damages.
Condition: Term so fundamental to contract, if its breached, it denies the innocent party of whole benefit of contract.
1. Damages
2. Request damages/bring contract to end
3. Request damages and insist contract be fulfilled

Innominate term – Contract is unclear as to whether term is warranty or condition. The nature consequence and effect of particular breach 

Simons v. Buckelton 
There were actions brought for fraudulent misrepresentation.
1. Courts indicated generally no liability will attach unless it becomes term of contract (warranty/condition)
2. Only where a statement is clearly intended to be a warranty if it is for innocent party. Statement in question in response to inquiry.

Dick Bentley production v. Herald Motors 
Automobile, used car lot, how much mileage? Fitted with new car box, statement warranty? Prima facie inference for warranty if representation was made during negotiations to induce contract and the contract was made. Onus on defendant to rebut presumption. Statement induces contract, infer warranty given, other party can bring forward evidence. 

Leaf v. international galleries 
An individual who purchased art work. Painted by specific painter, not painted by him. Court said buyer is entitled to put contract to an end for breach of condition any time before acceptance. If there is a breach of warranty the buyer can only seek damages. 
If it is unclear whether something is a warranty or condition we must account for construction of the contract and circumstances surrounding execution in determining true intention of party. Consider common business practices. We must ultimately ask the question: did the parties intend for the contract to be repudiated if a particular term was breached?

Krawchuck v.
There was a purchase of a horse, a statement claimed that it was healthy. After the purchase, the horse developed some unhealthy habits. Plaintiff wanted a repudiation of the contract. Condition or warranty? Where it’s unclear we must look at construction of agreement and the surrounding circumstances. Warranty.

Wickman machine sales
There were ambiguities in statements. If it is absurd to view particular term as a condition, the courts treat it as a warranty even if the parties label it as a condition. Use of the word “condition” is an indication of the intention of the parties but not conclusive. What is the intention of the parties when viewing contact as a whole and not just the term in isolation? Court: Fact that particular construction leads to unreasonable results must be a relevant consideration for the court.

Parole evidence rule: Common law rule. If there is a contract which is reduced to writing, verbal evidence is not allowed to be given of what occurred between parties before contract or during the time it was in a state of preparation. 
1. If a contract is in writing there is a presumption that the written text covers the whole context.
2. Discussions before, after, during contract that vary contract are unadmissable

Exceptions
1. Rectify mistake
2. Prove collateral agreement only permitted if it doesn’t contradict the written contract 
3. Prove misrepresentation that induced party into signing contract 
4. If contract is partly written/ partly ordered

Harwish v. Bank of Montreal 
A lawyer signed a guarantee on form by bank. The lawyer indicated he had oral assurance. Was there a collateral agreement? Collateral agreements require evidence of a clear interaction. It cannot contradict in any manner. If only evidence is oral and inconsistent then parole evidence applies. 

Mistake- Repeat the notion of misrepresentation. Causes contract to be void. 
1. Common law 2. Equity (most flexibility)
Mistake at common law causes a contract to be void from the beginning.

Bar – McRae v. Commonwealth Disposal Commission
Narrow common law test, look at equity. Equity approach: Renders contract voidable. Is it unfair to void in light of mistake? Party relying on mistake did not come to court with clean hands.
1. Common law 2. Equity

Common mistake – both parties make the same mistake.
Mutual mistake – One of the parties without the knowledge of other party is mistaken
Unilateral mistake – One party with full knowledge is mistaken 
Non est factum – assigned contract is prima facie but contract rendered void if signed wrong contract or with complete apprehension to its nature. 
1. Negligence – Courts look at magnitude of contract – More money, the greater the courts expectation to read. Any circumstance contributed to carelessness
2. Existence of third parties would be hurt 

Rectification  is an equitable doctrine used when a contract is an inaccurate reflection of the parties. Will not be granted when any 3rd party interests would be hurt. In rectification the situation reflects common interest.
1. More evidence is admissible than would otherwise be the case
2. Parole evidence rule does not apply
1. Is written contract true reflection between parties
2. What was the conduct of the parties before or after?
3. Were parties mistaken up and until the execution of the agreement?
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Rectification – equitable approach to remedy contract malfunctions 

Glastner v. Royal Lapage
Purchasers wanted assurance that house never insulated with substance. Party must be given time to appreciate contract otherwise you knowingly preclude a party about a mistake in a contact. Voidable. Equity will relieve against performance of a contract obtained by a party who knew the other side was mistaken and took advantage of mistake. Equity may refuse performance, particularly when plaintiffs calculated decision to say nothing about terms of contract. 

Smith v. Hughes 
Crop was of a certain age, mistake as to age of crop which was a material term. Court: No obligation on vendor to inform purchasers, they are on mistake of term as long as mistake is not induced by the vendor. 

Tendering – mistake cannot be applied to facts of case. Contractor meant to submit a bid, the mistake was in the calculations, which did not render acceptance. Contract A stands and deposit made by contractor irrevocable. 

Calgary v. Northern Construction 
Contractor submitted a bid in response to add for tenders. Neither contractor nor city was aware of the error. Court: mistake can’t be applied to particular facts because mistake is not obvious at time tendered open. It is not wrong to knowingly accept mistaken bid provided it does not have disproportion on contractor.

Mistaken assumption – governs situation where parties reach agreement and it has been correctly reported but one party or more of parties makes false assumption concerning matter material to decision. At common law, there is little room for any mistaken assumptions to negate or nullify consent of parties.

Checklist
1. Is there a consensus at idem between parties?
2. If there is, does it cover entire matter of contract/mistake?
3. What is nature or source of the mistake? Who’s fault?
4. What do parties want under the agreement?
5. What should parties get under the agreement?
6. Does contract rest upon fundamental condition or assumption that has failed?

Bell v. Lever brothers
Contract negotiated along the following lines. Reached an agreement and had paid agreement but under mistake of fact. Defendant hadn’t acted fraudulently but Lever brothers would have walked away had they known the mistake. Mistaken assumption won’t leave court contract void unless it’s a mutual or common mistake of both parties. Favored everyone aware approach. Bad bargain is no extraction from the contract. Court: once the contract is made, the contract is valid, unless set aside for failure of condition which existence of contact depends, of for fraud or some equitable grounds. Contracts should be observed it parties comply with essentials of formation of contract, bound, must look at contract for protection of facts which may be unknown. 

McRae v. Commonwealth disposal 
Court: even if there is a mutual and fundamental mistake which normally voids an agreement, the court will not do so where mistake based on unreasonable beliefs held by one party and deliberately induced by that party into the mind of the other party. Commission can’t rely on any mistake to avoid the contract. Any mistake induced by reckless assertion that oil tanker existed. 

Soll v. Butcher
Rent control case. Common mistake trying to take advantage of case. If contract is good at common law, equity can relieve person of mistake if no injustice is done to other party of contract. Contracts are voidable if parties under common mistake either as to facts or respective rights. Contract also liable in equity to be set aside if parties under a common misapprehension as to facts or to rights provided that misapprehension fraudulent and that party seeking to set contract aside not himself at fault. 

Mistake in 3rd party interest 
Concern rights of mistaken owners, not parties whom they contract, but against interest of innocent 3rd parties into whose hands the subject matter of contract. 

Louis v. Avery 
Film star, Louis sold him car, paid with fraudulent check, sold car to innocent third party. If one party is mistaken as to the identity of the other party, the contract is voidable and liable to be set aside at insistence of other party. So long as the innocent party has not acquired goods.

Non est factum – Not my contract 

Sanders v. Anglier buildings
Contract as signed, contract as represented. Narrow view: if you negligently failed to read the contract, you are barred from using the doctrine of non est factum. 

Interpretation of standard form contracts and exclusion clauses 
Courts attempt to give meaning to parties intentions in a contract by looking at the natural meaning of contracted. Permitted to use extrinsic evidence only if words are ambiguous or to prove words have particular meaning.
1. Any prior negotiations are inadmissible if previous contract is clear
2. Evidence of subsequent conduct is admissible if 2 reasonable interpretations arise
3. Direct evidence of parties conduct inadmissible, reasonable persons
4. Circumstances surrounding making of contract are admissible
5. If words of contract are unclear we look at words of the contract first then surrounding circumstances
6. Courts will find in favor of party who didn’t draft. Contra preferendum. 

Courts suspicious of limitation clauses in standard form contracts if there is unequal bargaining position and the clause appears to relieve one party of all contractual obligations.  Courts want parties to reach agreement. 
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First major issue – had to be an intention to create legal relations between two parties. That intention is either expressed or implied. When it is implied or inferred there are certain things we have to look at:

1. the nature of the transaction, any presumptions raised
2. What is the form of the document? The more certainty there is, or more formal, the more likely we will find a contract. The less formal, less likely to infer legal relations.
3. consideration, can we find it?
4. detrimental reliance? Has someone relied on what is being proposed to their detriment? 

Cases of Balfor v. Balfor, the question was did they have a formal contract?
Court of appeal: normal and natural for husband and wife to create domestic relations for promises. These arrangements are not contracts because the parties never intended for them to have legal consequence. In domestic and social agreements there is a rebuttable presumption that the agreement was not intended to create legal relations.

Commercial setting: Rose and Frank and Compton brothers: 2 parties who carried on business dealings with each other over a period of time. Their relationship broke and one party sued the other for breach of contract. 
Court: in business agreements there is a rebuttable presumption that the agreement is intended to be legally binding. The presumption kicked in because the parties did not want to be bound. 

The courts use an objective test: 
1. it means we don’t ask what the parties thought they were doing, you ask what a reasonable person reading the contract would conclude. 
2. The onus of rebutting a presumption falls on the person making the claim before the court. That burden is on the balance of probabilities.
3. We must determine if the doctrine of contra preferendum applies. In interpreting contracts any ambiguities are to be construed in favor of the party who did not draft the agreement. 

The nature of offers: 
1. we said that an offer means the signification by one person to another of their willingness to enter a contract on certain terms. 
2. Any language or conduct must be capable of being interpreted as revealing an intention to be bound under contract. Our courts distinguished between statements or conduct showing an intention to be bound and those not showing an intention. 

An offer is more than just an invitation to negotiate, its more than just a quotation of a price. An offer must be capable of being accepted so that a contract can be formed. 

Case law: Canadian dyres v. Burton
Case of negotiation, one person asked what their lowest price was. Ultimately in this case there were negotiations and statements. Defendant said lowest price was x dollars. Accepted by plaintiff. Defendant wrote back saying no contract. Plaintiff sued. 
Court: there was a breach of contract. “A mere quotation of price does not constitute an offer to sell, the question is one of intention and whether an offer is to be construed as an invitation to deal, or as an offer which can be turned into a binding agreement by acceptance.” It depends on the language used and facts of the case. They inferred that the actions of defendant described an intention of offer. The court said when a party acts in a way to make another party reasonably construe there is an offer, then any acceptance is valid and there would be a binding contract.

Pharmaceutical society of Britain 
Plaintiff in this case contended that the customer completed the purchase by taking product from shelf. 
Court: The act of taking something off the shelf does not amount to an offer to sell. Transaction is not completed until the seller accepts the offer. Goods on display on a store are an invitation to treat. The offer is made by the customer when they approach the cashier, cashier can either refuse or accept the offer. The court is postponing the contract until last minute so any mistakes can be rectified at the cash before taking the customers money. 

R. v. Dawood
Lady went to cashier with 2 items. Cashier had authority to accept, which she did. This contract was voidable because it was induced by fraud. The court upheld the principles in the boots case. Said that goods on display are an  offer by the store which can be accepted by customer. Boots said reverse, offer is made by customer. From a policy perspective the courts are saying that normally cashiers don’t refuse to accept customers money.

Unilateral contracts 
1. When a party makes an offer but not to one person.
2. The offeror can stipulate what constitutes notice or if any notice required
3. acceptance and completion of the contracts terms happen at same time
4. If conditions are met, then this amounts to acceptance and you cannot revoke offer
5. consideration is the hassle of carrying out contracts terms
6. obligations and rights arise upon both parties on performance

-Carlyle and Carbolics smoke company

Goldthorp and Logan case 
In response to this ad, the plaintiff had a beard, results guaranteed. Results unsatisfactory. Legally binding? Court: created an offer to every person willing to accept terms and conditions, they were in breach of contract. If a party makes extravagant claims in absolute terms then any advertiser should be prepared to live up to them. Customer must have known ad existed. 

Advertising cases: is the ad sufficiently detailed so that a customer can reasonably rely on the offer. Did the customer rely/know the ad existed. 1.Customer must have set out to fulfill contract 
2. did the customer fulfill contract
3. did the advertisers demand written acceptance, if advertiser is silent, once customer meets conditions acceptance is complete.
4. is there consideration. In unilateral contract the inconvenience sets out consideration. 

Thorton v. Shoelane parking
Ticket case. Court said: when you deal with machines. The offer is made when the machine is ready to receive your money. Acceptance takes place when you pay the machine. Terms of condition are on machine, customer bound by terms, not bound by terms on back of ticket which are different. In this case the offer is accepted when customer drives in, concluded when ticket comes out of machine. Court stressed that the terms of the contract must be known to both parties. Court alluded to some tests that can evolve from these types of situations.
1. You look at whether the customer is a regular customer 
2. Was there actual notice
3. Is there an exculpatory clause, was customer given actual notice?

Tender situations
Offers in stores, unilateral contract offers, offers with respect to tenders. 
The English and Canadian approach.

Harvela investments v. royal trust  
The ad in a newspaper inviting companies to submit a bid in response to an ad. The call for tenders was an invitation to treat. The submitting of a bid amounts to an offer. Picking of the lowest bid amounts to acceptance.

Ron engineering
Contractor submits a bid, error. The court broke down offers and tenders in to 2 phases.
1. tendering phase
2. construction phase
Call for tenders amounted to an offer. The submitting of a bid by a company amounted to acceptance of that offer. The call for tenders is an offer not an invitation to treat. The consideration was also the inconvenience of complying with the terms in the call for tenders. Court looked at offer from construction phase. The picking of the lowest bid amounted to an offer, carrying out of the construction amounted by the company amounted to acceptance of that offer. 

Different approach between English and Canadian courts.

Communication of offers
Contract stems from acceptance of offer. There must be knowledge of the offer which is being accepted. A line of cases with regards to communication.

Blare and western mutual benefit
Ultimately there wasn’t an offer here. A bare resolution that a company considered retirement package didn’t conclude offer. Anything that arose from this meeting was not communicated and no offer was made. It was a discussion. The courts said there must be an intention to offer. The offer must be capable of acceptance. From a policy perspective it doesn’t want to force legal relations on a company unless they expressly intended to offer this person a retirement package. This gave the company a chance to change their minds on offer. The test for communication of offers is a fundamentally over riding question. Was the offer given? Was it communicated? There is a list.
1. Is there intention to create legal relations
2. Was there detrimental reliance
3. was there a change in the behavior of either party
4. is it reasonable to construe any statements made 
5. what was the purpose of the parties communication
6. what words were used. 

Reward cases: Williams and cowardine 
Ad offering reward for murder. Didn’t give info to police. 4 months later that she had not long to live made a voluntary statement. Was she entitled for the reward? Court: plaintiff gave info and she was entitled to money. Also, they presume knowledge of an offer when its made publicly. These types of ads amount to a general promise to pay out a reward. A unilateral contract is formed if conditions in contract are made. 

R. v. Clarke 
Was there a contract between Clarke and crown? No. Clarke had seen ad, had no intention to get the reward. he intended not to accept offer and didn’t rely on it. There’s a presumption that he was entitled. He rebutted because he had no intention to accept reward. motive in these situations is irrelevant but evidence on intention to accept offer and communication of acceptance, by word or deed, are crucial for establishing a contract. If you have exact fulfillments of reward. presumption that there was reliance to carry out reward. rebuttable if you didn’t rely on reward. 

1. is there exact fulfillments of conditions in reward
2. is there evidence rebutting information that person was acting in faith of a reward. did the person have knowledge. Was there an intention to accept? 

Termination of offers 
A wide variety of case law. Normally silence doesn’t amount to acceptance of an offer. The issue often arises for example can you stipulate acceptance of offer by silence. 

Felthouse v. Binley
Mistake of horse price. Issue was can you stipulate acceptance by silence. The court said there wasn’t a complete contract between the parties. The uncles offer stood as an open offer. Court ultimately said offeror cannot insist contract by arguing that the other parties failure to voice acceptance constitutes acceptance. Courts don’t want to force contract, should be communicated. 

Dawson helicopters
Dealt with mineral deposits. The issue in front of the court: communication of acceptance of offer doesn’t have to be expressed to be effective. Can be found via language and conduct of parties. If party is silent one cannot presume they accepted repudiation of contract and abandoned rights.

St. John tugboat 
Two companies had a previous contract. Evidence demonstrated other party knew what was going on. Other party knew and didn’t stop. Whether conduct unaccompanied can constitute acceptance of offer. If a allows b to work for him under such circumstances that no reasonable person would believe a would be liable. Despite felthouse, acceptance can be silent.
1. the offeror knows the other party is acting on its behalf
2. other party reasonably expects to be paid
3. whether or not other party knowingly accepts offer but acquiesces in them. Actually paying for invoices.

Communication of acceptance 
Receipt of offer. Always up to offeror to dispense with communication. 
Postal acceptance rule- post office is agent for parties. Once you tick off your box and put it back in mail, offer is accepted. 

Brinkabon v. staghag
Negotiation by facts, breach of contract. Where would they sue. Where was contract made. Contract is formed when acceptance of offer is communicated to offeror. Contract is formed at place where communication is communicated. postal acceptance rule does not apply. Contracts are formed when and where acceptance was received. Idea from policy is that contract is formed when there is meeting of minds.

Carriage 
Post office is agent of both parties. Letter lost in mail. Stressed as soon as letter is delivered the contract is final. Only where the post office is agent of both parties. 

Terminations of offers
1. revocation – offer formally withdrawn
2. lapse – too much time passes 
3. counter offer – rejects original offer, whether original is revived
4. when there is substantial change in item for sale. In that case it terminates offer. 

Revocation: Byrne v. Vantinehoven
Postal acceptance doesn’t apply. Court said person is entitled to revoke offer any time before acceptance. Revocation valid only when other person actually receives it. A letter of revocation is not valid at time mailed. Where received.

Dickinson and dods 	
Offer to sell property. Plaintiff accepted on Thursday. Defendant already sold property. No binding contract between plaintiff and defendant. Memo was offer to sell. Defendant not bound to keep offer open. Court indicated that if they wanted to change offer that they should indicate consideration. Court said: promise to hold offer open is not binding unless bargained for. 
If a party learns that the offer has been extended to a third party the courts view this as effective revocation. Courts are saying that contracts involve meeting of the minds. 

Errington v. errington 
Dad made down payment, they were to make mortgage payments. Fathers promise was unilateral contract. It could not be revoked by father once couple made mortgage payments, it would cease to bind couple if they hadn’t paid. Principle: once party has embarked on  promise of offer you cannot revoke. Errington holds that an offer cannot be revoked if performance is in process of being completed. 

Lapse: What is reasonable time? In barrack and Clarke if no time is stated offer withdrawn after time.
1. how much money is involved? 
2. Whats the normal character of transaction?
3. Any important deadlines
4. Conduct of parties

Manchester dyocean councel
Reasonable time is an offer if, when it is not accepted within reasonable time, must be treated as withdrawn. If offeree has not accepted within time, offeree is considered to reject offer. Court emphasized that an offeror may stipulate amount of time. If they don’t stipulate any form of acceptance is permitted.

Rejection and counter offers
1. counter offers kill original offers
2. only one valid offer open at one time
3. original offer can be revived by looking at correspondence 

Butler machine tool 
Case dealing of battle of the forms. Case of buying and selling where there were forms attached to the offers. Offers contain tear of slips, quotations of various prices. What’s the contract? What’s the offer? What are the terms. In a battle of the forms scenario you have to look at all the forms together. Contract as soon as last of the form are sent and received without any objection taken to them. 

Tywood industries	
As a bottom line if you have a term which is essential. You have to bring it to the attention of the other party. From a policy perspective there has to be a consensus ad idem. 

Substantial change: Reitzel v. Ridgecap
Offer to sell property. Before expiry date of offer building destroyed. No contract because the subject matter needed to be in existence. If goods are destroyed or there is a substantial change the offer to buy or the offer to sell is terminated. 

Consideration: Consideration is some benefit to one party, or some detriment to other party. Both parties are given a favor.

Consideration can be executory. You pay for promises for something that you have already received. Must move from promise to promisor. Must be something the law will recognize that will constitute consideration. Has to be sufficient but not necessarily adequate. 

Past consideration: eastwood and Kenyan 
Was there consideration? No. consideration for the expressed promise was past and executed long before. Past consideration is not valid consideration, however, past consideration could be valid if:
1. this was not a gift
2. promise was acting at promisors request
3. the parties understood act would be compensated
4. payment legally enforceable if payment made in advance.

B. v. Arkin
Could the plaintiff get her money back when sellers didn’t have a claim. 
1. a contract is binding if someone promises not to take you to court and you pay
2. forbearance is good consideration

Duties being owed to promisors
Gilbert steel: price increase. Plaintiff announced increase. Adjustment of price. Defendant orally agreed. The court said there was no consideration for this promise. There was an agreement but it failed for lack of consideration. 

Williams v. Roffey brothers
Abandonment of previous contract by consensus of other parties can constitute good consideration. 

Accord and satisfaction: the idea is the purchases from an obligation

1. The law in England, folks v. beer, folks owed beer money, folks would pay in installments. Beer agreed not to take proceedings. Beer brought action of interest. Was this agreement legally enforced? 

In Canada: foot v rollings
-dealt with situation of installment payments being made with post dated checks. Was there consideration for this arrangement? Post dated checks constituted good consideration to forbear. A creditor allows a debtor to make installment payments they cannot go back. 

Estoppel and Doctrine of part performance 
Estoppel – When a makes an unambiguous representation of existing fact and that representation is intended to be acted upon and is acted upon by B then A may be prevented as a matter from law in attempting to prove that a different set of facts exists. 
1. Promise or representation made by one party to the other
2. There has to be reliance, doesn’t need to be detrimental 
3. concept of inequity 
4. issue of what is the scope of estoppel
5. concept that estoppel is a shield and not a sword 

Waiver- allows a party in the face of a breach to actually affirm the contract in any event. 

Central London property v. High trees
If a promises not to enforce legal right with intend that b didn’t act. Courts will enforce. When a creditor and a debtor enter into a course of negotiation which leads the creditor to believe that on payment of a lesser sum the creditor will not enforce and in faith of that makes payment. Creditor not allowed to enforce payment if inequitable. 
Debtor and creditor negotiate. Creditor make debtor believe that he can pay less. Debtor pays, creditor accepts. Creditor cannot seek more.

Jon burrows
Doctrine of estoppel applies only if promise made would alter contractual relations. Must be reliance. 

DNC builder v. reese
Plaintiff, defendant, repair work, defendant offered half of amount. Plaintiff accepted. Action brought for balance owed. High trees – creditor barred for legal rights only if inequitable. Whether there has been true agreement where creditor accepts, and debtor accepts, inequitable for debtor to insist on balance. Creditor not bound unless true accord between the parties

Saskatchewan river bungalows
Court: an informal communication of a parties intention to insist on strict completion is sufficient notice under estoppel. Waiver of rights can be retracted if notice given.

International knit ware
Must look at conduct and ask is it reasonable given circumstances of case?

Shabinsky
Plaintiff had business in shopping center
Court: even if estoppel applies without detriment and as a sword and not a shield, representation had to be made when legal relations exist between two parties. 

Comb v comb
Promissory estoppel cannot be used to create obligation that didn’t exist before. Must be preexisting legal obligations. Must be a contract between parties

Walton Stores v. Maher 
Had to do with a land deal. Walton stores and Maher. Maher pushed into starting construction. Can estoppel be used to force a contract? The court indicated that there had to be preexisting legal relations. Promisorry estoppel could be applied if:
1. Plaintiff assumed that legal relations would exist
2. Defendant has induced plaintiff to believe assumption
3. plaintiff acts or abstains on reliance of expectation 
4. defendant knew or intended the plaintiff to work 
5. plaintiffs action or inaction results in detriment
6. defendant fails to avoid detriment by fulfilling expectation 

Doctrine of part performance: Dagelman v. Guaranteed trust
Nephew lived with aunt. Suit. Court emphasized a connection between parts of performance. Must be a connection

Thomson v. guaranteed trust
Individual remained on farm with deceased. Court found that every act of part performance, person fixed farm, painted, repaired. Everything person did was in connection to land. Must be direct connection. 
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Chapter 8 – interpretations, standard form contracts, exclusion clauses

No questions on chapter 8.

Frustration, damages, undo influence and unconsciounability 

Frustration: 
1.Frustration only applies if there is an unexpected even that happens after the contract is formed but that event makes the performance of the contract impossible. This is something that applies only after you have a valid contract. 
2.The frustrating even cannot be the fault of either of the contracting parties. Its an unexpected event
3. The effect of frustration is to automatically terminate the contract at the moment of the frustration regardless of the wishes of the parties to the contract. Unlike mistake, frustration is not retrospective. The contract is not rendered void from the beginning, rather, the parties to the contract are released from further obligations. 
4. Unlike a serious breach of contract where an innocent party can choose whether to treat the contract as repudiated or not frustration does not allow for a power of election. Both parties are automatically discharged from the future performance of any obligations under the contract. 

Paradyme v. Jane (1647)
The court in that case ruled if a party is contractually obligated to do something and they cannot because of an accident the party is still bound because they could have taken steps to limit their liability under the contract. This is the very strict application of the common law.

Taylor v. Caldwell 
Defendants contracted to use the plaintiffs music hall for concerts. Hall destroyed by fire. The destruction was not the fault of either party. As a result the concerts could not take place. Who bears the loss? The contracts should be excused. There is an implied condition. The parties are released from any terms. If the contract is absolute, the contractor has to provide or is at fault, go back to Paradyme and Jane. Reasonable person. If parties from beginning must of know that the contract couldn’t be fulfilled with out a certain condition then the law will imply that the absence discharges the contract. Ultimate question: was the continued existence of a specified item the foundation of a contract? Reasonable person. 

Claude neon advertising (1942)
They said that the doctrine of frustration wont apply if performance of the contract is still possible but the benefits are diminished. 

Concept of force measeure clauses: something happens that’s beyond the control of either party and makes the performance of the contract impossible. Noticeable in the insurance company. Used to discharge a contracting party when a supervening event beyond the control of either party makes performance of the contract impossible.
TO discharge the contract the event needs to be unexpected and beyond human foresight to predict. 

Concept of duress, undo influence, unconsciounability 

Duress (common law): Indicated that common law usually makes violation of contracts void. In this cases, under duress, it makes contract voidable.
Coercion of will and illegitimacy and illegality. Contract voidable at common law if the contract is made as a result of an unlawful/wrongful threat that coerces another persons will and vitiates (takes away consent) their consent.

1. Voidable in this case means the contract is said to have been formed but can be brought to an end at the request of the innocent party. 
2.  The contract is put aside because the innocent party is viewed as having not consented at all to entering in the contract. 

Pao on v Lau Yiu Long
Hard bargaining is not considered to be economic duress. What you do for duress is you look for coercion of a persons will that lists and destroys their consent and list an otherwise valid contract voidable. The case established certain tests.
1. Did the plaintiff protest vigorously? 
2. Did the plaintiff have independent legal advise?
3. Did the plaintiff try to get out of the contract?
4. Did the plaintiff have reasonable alternatives?
For the argument of duress to succeed there must be no alternatives
5. Was the pressure justified? 
Any threat must have been made during contract negotiations and made directly to a contracting party not to a stranger. 

Gordon v. Robuck
Added this fifth element, pressure justified. The court: Even if economic duress is found there will be no legal consequence if the duress is justified. It means that creditors may exert lawful/legitimate pressure to endues payment of a debt lawfully owed to them. If you own a house and you have a mortgage, the bank can pressure you. What that doesn’t mean is illegal pressure. The court determines what is lawful. There is nothing wrong with a company coming back to you asking for payment. When does it cross the line? 

Undo influence/unconsciounability – equitable remedy
Undo influence: persons will is dominated rather than coerced or destroyed. Although they consented, consent is not sufficient to sustain the notion that the contract was entered into freely. Renders the contract voidable. We use undo influence for commercial transactions. If there was a sufficient amount of consent to enter the contract, where as under duress the issue is that there was no consent at all. In duress we are talking about domination, abuse, and unfair bargaining. In the commercial are 2 concepts:
1. Commercial relationships – must prove undo influence, the concept here is looking for a manifest disadvantage. The plaintiff is unduly disadvantaged and no one would have entered into the contract unless they were dominated. 
2.Trust/fiduciary relationship – influence presumed due to inherent dominance. The onus shifts to the party seeking to uphold the contract to rebut this presumption of undo influence by showing  that the contract was entered into freely. 

Geffin v. Goodman estate
The supreme court. Dealing with a will where property was left to a retarded daughter. In the end there was an argument as to whether there was undo influence and validity of will.
1. This presumption of undo influence can be rebutted by showing that the contract was made in the best interest of the complaining party. The SCC: Ask the question. Was there independent legal advice? Was the contract to everyone’s satisfaction?
2. The list of relationships of influence is never closed. A solicitor/client, there’s no specific list. It could be anything.

Unconscionability 
Under the concept we look for the exploitation of a person and for an unfair contract. We look for strong vulnerability relationships. Where there is an extreme imbalance and an outcome which ultimately results in an unfair contract. Under equity this would render the contract voidable if there was an imbalance in the bargaining positions of the parties which resulted in a bad contract. Where this happens there is a presumption of fraud raised and the onus would shift to the persons seeking to uphold the contract to show that the contract was fair/reasonable. Courts will not allow unequal power dynamic between the parties. When you talk of unconscionability the traditional concept: No person should be allowed to take advantage of a severe physical or situational disadvantage of another person.

Morrison v. Cost Finance
Persuaded an old lady to mortgage her home and loan money for investment. Court of appeal said a plea that a contract is unconscionable invokes relief against an unfair advantage gained by the unconscientiously use of power by a stronger power to the weaker party. Court: material ingredients are proof of inequality and proof of substantial unfairness. On proof of these circumstances it creates a presumption of fraud which the stronger party must repel by proving that the contract was fair, just, reasonable. 

Lloyds bank v. Bundy
Father mortgaged farm. He signed further documents for more money with no independent legal advice. Denning: Where you have a party who without independent advice enters into a contract on unfair terms or transfers property with inadequate consideration. When that happens and the parties bargaining power is impaired, the law will give relief where there has been undo influence brought to bare on the party. 

Harry v. Kutziger
Reaffirming the court of appeal in BC. This case had to do with an individual who sold his boat for an inadequate price. Sighted Morrison: where a claim is made that a contract is unconscionable it must be shown for success that there was inequality in the position of the parties due to the ignorance, need or distress of the weaker party which would leave him under the power of the stronger party. This concept would be coupled with proof of substantial unfairness in the contract. 

1.Issue of damages is the most usual remedy for breach of contract.
2.When we talk about damages the real issue is the quantum of damages. 
3.The right to damages arises upon any breach of the primary obligations of a contract. 
4.The issue of quantum is a separate issue. Complex. 
5.Any rules on the right to damages and how much are common law rules.
In many commercial contracts parties will agree that if the party is breached how much damages are required. Liquidated damages. 

Remoteness of damage
1. Involves law and policy, whether a defendant caused the loss which occurred but at the same time the courts deal with the question of whether the defendant should be burdened with payment of the damages which are being claimed. 
1. Do the damages flow naturally from breach of contract or was the loss from the reasonable contemplation of the parties?
2. Are there any special circumstances surrounding the contract that if known and communicated to both parties would impact the amount of damages. 

Hadley and Baxondale
Plaintiffs mill stopped production. The part had to be returned to the manufacturer. Delivery back to mill was delayed. Plaintiff claimed loss of profits. Defendant claimed that loss of profit was too remote. Court: damages will be awarded if they arise naturally from the breach of contract or within the reasonable contemplation of the parties at the time they made the contract. The court said that if there are special circumstances under which the contract was made they had to be communicated to both parties. Ultimately in this case the loss of profit was too remote. This issue is always pleaded with the issue of damages. 

Special damages: aggravated and punitive damages. Awarded when parties actions are reprehensible. 

Mitigation of losses: In contract law the innocent party has the duty to take steps to keep their losses at a minimum. 
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Wednesday November 26th, 2014

Review for final exam
Misrepresentation/recession, mistake, duress – for exam

Next week – more review

Misrepresentation and recession
1.The law scrutinizes representations made during contractual negotiation
2.Not every representation ends up being a term of a contract any remedy available varies depending on whether that representation became a term of a contract or was an inducement
3.Distinguish between a representation which has a legal consequence and a mere opinion, no legal consequence. 

1. Fraudulent misrepresentation – defendant makes statement they know to be false or is reckless with truth. Intend for plaintiff to act.
2. Negligent misrepresentation – defendant has special knowledge and makes a statement with out reasonable care and statement is relied upon
3. Innocent misrep – statement they believe to be true but is false 

Recession – equitable remedy 
Contract is one that shouldn’t be enforced. Restuitive remedy, court places the parties back to precontractual state. Difference between claim for damages and suit to resin. Action for damages is action to enforce contract. Suit in recession is a determination that the contract is not one to be enforced. Any reward should restore parties to precontractual condition. 

Bars to recession
Laches or delay – party waits too long to complain. If by conduct one party seems to have waived their rights and the other party is in a difficult decision then decision bared. If defendants conduct caused delay  in plaintiffs complaining then equity will not bar recession on basis of delay. 

Redgrave v. Heard
Equity where there is lack of due diligence it does not bar rescission if representation is untrue and material and calculated. Unlike common law equity does not demand that the plaintiff proved that the complainant knows the misrep was made at the time. 

Hailbut v. simons
No damages for innocent misrep unless ultimately a term of the contract. Court said that only where it is clearly intended to be a warranty will an innocent misrep be treated as such 

Warranties/conditions
Warranty  - term peripheral to contract. If breached doesn’t deprive innocent party of whole benefit of contract. Innocent party can request damages. 

Condition – If breached denies innocent of whole benefit of agreement. Innocent party can request damages or bring contract to end. Request damages/insist contract be fulfilled. 

Innominate term – unclear whether warranty or condition. In this case any remedy will depend on intention of parties and nature, consequence, effect of that breach. 

Parole evidence rule: Common law rule. If there is a contract which is reduced to writing, verbal evidence is not allowed to be given of what occurred between parties before contract or during the time it was in a state of preparation.  
IF contract in writing presumption raised that written test covers whole contract. 
Discussions before, after, during that may vary written text are inadmissible. 
Oral evidence allowed to prove rectification is needed. To prove collateral contract, only permitted if collateral contract didn’t contradict  the original.
If contract is  partly written partly oral. These points arose out of case law. 

Harwish v. Bank of Montreal 
A lawyer signed a guarantee on form by bank. The lawyer indicated he had oral assurance. Was there a collateral agreement? Collateral agreements require evidence of a clear interaction. It cannot contradict in any manner. If only evidence is oral and inconsistent then parole evidence applies. 

Mistake. Common law. Equity approach

Common law approach to mistake – mistake causes a contract to be null and void at the beginning. Test is a total failure of the rescission so mistake goes to fundamental term of agreement. Bar is McCrae and Common wealth. Narrow and we  mostly look to equity for relief. 

Equity approach – equity renders the contract voidable. In equity mistake renders the contract voidable. Can allow the innocent party to set aside the contract. Is it unfair, unreasonable, unconscionable in light of mistake that is made. Bar is the party relying on mistake doesn’t come to court with clean hands. Three types of mistake:
1. common – both  parties make same mistake
2. Mutual – one party is mistaken
3. Unilateral – one party with full knowledge of other party mistaken

Exception – non est factum – Not my contract. Under this doctrine signed document, or contract is prima facie binding. Bars to this doctrine:
1. Negligence – didn’t read. Ex. Magnitude of contract. 
Circumstances contributing to carelessness – did party sign while intoxicated or other factors? 
2. Existence of third parties would be hurt 

Mistake as to terms of contract. Mutual or unilateral mistake. Glastener v. Royal Lepage. Other side to contract must be given time to appreciate amendment otherwise you knowingly allow a contract under a unilatareal mistake.

Pipeline case. 

Mistaken assumption
1. Is there a consensus between the parties
2. If there is does it cover the problem
3. What is the nature/source of the mistake
4. What do the parties want 
5. What should the parties get
6. Does contract rest upon fundamental condition or assumption that is failed.
At common law we cover situation where we have reached agreement but one or more of the parties causes false assumption as to material. Little room for any mistaken assumption. 

Bell v. Lever
Mistaken assumption will not leave court to find contract void at common law unless it is a mutual or common mistake of both parties as to subject matter of agreements. Court: employer made a bad contract. At common law you will rarely get out of your agreement. Once contract made contract is valid until it is set aside for failure of some condition, fraud, equitable grounds. Neither party can rely on own mistake to say it was a nullity from beginning. Important for contract to be observed. If you want protection include provision.

TD bank v. Fortan
Common mistake on a fundamental matter doesn’t make contract void in common law but voidable in equity.

McCrae Common Wealth disposals 
Even if there is a mutual and fundamental mistake which might normally void agreement the court will not do so on an unreasonable belief held by one party and deliberately induced by that party into the mind of another party. 

Saul v. Butcher
If contract is good at common law equity can grant some relief to a person if no injustice is done to the parties. Contracts can be set aside (voidable ) if mistake induced by material representation by other party even if not fraudulent. Contract in equity liable to be set aside if parties under common misapprehension to facts or to relative and respective rights. 

Mistake in third party interest
These cases concern rights of mistaken owners not against parties whom they contract but request of innocent third parties. 

Louis and Avery
One party is mistaken as to the identity of the party any contract is voidable. If there is fraud or unconscionable conduct we look to equity. 

Airport Contract Case
Rectification ** - Not at common law, equitable!! Used when document or contract is an inaccurate intention of the parties. Rectification will not be granted where third party interest will be lost. Common intention of both parties. Burden of proof – established on balance of probability. Burden of proof should be to a higher standard. More evidence is admissible then would other wise bet the case in other contract claims. Parole evidence doesn’t apply to rectification. Court will listen to oral evidence to ascertain to determine true intentions of parties. 

Concept of duress, undue influence, unconscionability

Duress, common law provision, however there is an exception – Contract is voidable if may as a result of unlawful threat that coerces anothers will. Voidable – contract is said to have been formed, can be brought to end by  innocent party. Contract set aside bc innocent party is viewed as not consenting at all. 

Long case
In duress the common law looks at economics and economic bargain. Four under the long case and fifth with gordan. 
Court: hard bargaining is not economic duress. Court looks at coercion of persons will that lists consent voidable. Four tests:
1. Did plaintiff protest vigorously?
2. Did the plaintiff have independent legal advice? 
3. Did plaintiff try and get out of conract after signed
4. Did plaintiff have alternatives available
5. Was pressure justified? Important extention to law added by Robud case. The threat must have been made during contract negotiations, directly to contracting party. 

Gordan and Robuck
No consequences if duress justified. Creditors may exert lawful pressure to induce payment that is owed under contract. 

Undue influence
Persons will was dominated rather than coercion although there was consensus. Cosent not sufficient to sustain notion that contract was entered into freely. We use this concept when we talk about commercial transaction. For person we use unconscionability. If there was sufficient amount of consent, under duress, no consent at all. We look at domination of one party over another. Unfair contract. 2 points: if there is a commercial relationship must prove undue influence. No one would have entered into this contract unless dominated by other party. Gefan and Goodman. If there is a trust/ fiduciary relationship. Undue influence presumed due to potential for dominance in relationship. If you have relationship you don’t have to prove any manifest of advantage. Onus shifts to person who seeks to uphold contract by showing contract was entered into freely.

We look for strong vulnerability. Equity renders contract voidable if there is imbalance in bargaining positions. Onus shifts to person seeking to uphold contract to demonstrate contract was fair and reasonable 

No person should be allowed to take advantage of someone in negotiating a contact.

Morrison 
Lady persuaded to mortgage her home. Material ingredients were proof of inequality and proof of substantial unfairness. Creates presumption of fraud. 

Marshell
Nursing home attempt to persuade assets for inadequate money. 

When youre dealing with parties with inadequate positions. Lack of independent legal advice is bad. 

Harry protsecur 
[bookmark: _GoBack]Looked at Morrison and indicated where a claim is made that a contract is unconscionable must show inequality in positions of parties due to igonorance disrtress. Presumption of fraud made. Stronger party must show it was fair, just, reasonable. In dealing with matters of unconscionability raised issue of uneven power dynamics. 
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