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Criminal Law and Criminal Justice in Canada

The Substantive Criminal Law 
· Body of legislation that declares which actions will be punishable by the state
· Important because it legally defines crime and provides a frame work for defining criminal acts 
· Subject to interpretation and reinterpretation 

The Procedural Criminal Law
· Describes how law enforcement agencies must act in dealing with an offence
· Tells us how the rights and the duties of individuals can be enforced
· Focused on criminal process
· A safe guard designed to protect accused 
· i.e. Canadian Charter of Rights and Freedoms  
· “Due Process”
· Find these statues/laws between sections 8 to 14 of the Charter 

The Sources of the Criminal Law in Canada
1. Common Law
a. Derived from British common law
b. King henry 2nd 
i. Appointed judges  ensured that kings law was being followed 
ii. Made sure it was being enforced 
iii. Judges talk to each other about their decision
2. Precedents 
a. System where judges make decisions on the basis of previous judgments made by judges 
b.  “Stare decisis”  based on situations of similar facts 
c. Predict how judges will decide on specific cases 
d. Still have some flexibility
i. Some judges will disagree with past decisions

The Written Sources of Criminal Law in Canada
1. The Constitution
a. Discusses fundamental principles that guide the application and enforcement of laws 
b. Roles of government
c. How we enact a law 
2. Statute Law
a. Laws that prohibit or mandate certain acts 
b. Codified laws <sections>
c. Single volume – criminal code of Canada is made up of different statutes 

3. Case Law
a. Application and interpretation of laws 
b. A judge has discretion in interpreting certain statues / the law
i. When a statute is general i.e.
4. Administrative Law (Regulations)
a. Written by regulatory agencies
i. Given power by the government to develop and enforce certain rules
ii. Example: human rights commission 

The Rule of Law
· A sense of orderliness, of subjection to known legal rules and of executive accountability to legal authority 
· No group or no individual has a privileged exemption from the law 
· Everyone is subject to the law  fairness 
· A part of our supreme law 
Three elements:
1. Scope of the Law
a. Equality before the law
2. Character of the Law
a. Law should be clear and public. Most people should be able to understand the law
3. Institution of the Law
a. How certain rules must exist for the law to be fair and just
b. Laws have to be written and codified
i. “Right to a fair trial”

Access to Justice
· Fair treatment under the law for everyone in society 
Various Movements increasing access to justice:
1. Legal Aid
a. Providing lawyers 
2. Public Interest Law
a. Group participation within the law 
b. Making sure that marginalized populations are represented 
3. Informal Justice 
a. Alternatives to the traditional justice system
i. Restorative justice 
ii. Mediation





Charter of Rights and Freedoms 
· Enacted on April 17, 1982 
· The protection of legal rights of criminal suspects and convicted persons, the powers of various criminal justice agencies and proceedings during a trial 
· The sections dealing with the operation of the justice system have a substantial impact on criminal procedural issues in Canada
· Protection of due process rights, a fair trial, freedom from cruel and unusual punishment
Section 7
· Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice
· Guarantees that no individual will be denied his/her basis rights in the Canadian society 

· Section 8,9,10
· Deal with the rights of individuals when they are detained and arrested by the police
Section 8
· Everyone has the right to be secure against unreasonable search or seizure
· It gives the right to be secure against unreasonable search or seizure and is concerned with the right of privacy
· Referred to as ‘relative’ right only protect against unreasonable searches
· Passengers in a vehicle doesn’t have right of privacy: they can be searched
· Police can go through your garbage 
· Hot pursuit taking place; threat or danger of evidence
Section 9
· Everyone has the right not to be arbitrarily (randomly) detained or imprisoned 
· A major debate is whether police have the right to conduct arbitrary sport checks or random stops of motorist 
Section 10
· Deals with the rights of individuals detained by the police
· 10(a) stipulates that everyone has the right to be informed as soon as possible the reasons for their arrest
· 10(b) everyone ahs the right on arrest or detention to retain and instruct council without delay and to be informed of that right
· Certain limits have been placed on the rights o the accused to obtain legal counsel
· Once you deny legal counsel you have waived that right



Section 11
· Rights of individuals charged with a criminal offense as the proceed through a criminal court case
· Deals with issues concerned with presumption of innocence, court delays, and the right not to be denied reasonable bail
· 11(a): makes it clear that for the accused to mount an appropriate defense, the prosecution must disclose all relevant evidence in their possession
· 11(b): right of the defendant to be tried within a reasonable time limit
· 11(c): protects the accused from having to testify during a trial 
· 11(d): presumption of innocence in a fair and public hearing until proven guilty
· 11(e): right to reasonable bail
Section 12
· Everyone has the right not to be subjected to any cruel and unusual treatment or punishment 
Section 13 + 14
· Rights of witnesses within, during and after the criminal trial, as well as the right against self-incrimination 
Section 15(1) and 15(2)
· Equality rights specify the need for equal protection of all personals within our system of justice as well as equality before and under the law
· Section 28 guarantees equality rights of both men and women
Section 24(1)
· Deals with remedies in the event of any violation of rights
· Stay of proceedings
Section 24(2)
· Outlines a test to determine whether the rights of the accused have been infringed and the justice system brought into disrepute because of illegal evidence
· Procedural law
· Protects the accused by excluding evidence illegally collect by the police and used during the trial
· The Canadian system has a strict law governing disclosure that makes it illegal for the prosecution to use evidence that is not given to the defense so that they can adequately prepare their case


The Principles of Fundamental Justice
What sections of the Charter of Rights and Freedoms contains the principles of fundamental justice?

Where has this section been applied by the Supreme Court of Canada to introduce and subsequently required certain procedural rights?

Corpus Delecti
· “Body of the crime” 
 6 Aspects of Crime
1. Legality
a. Act must be forbidden by law to be considered criminal
2. Mens Rea <NOT MOTIVE>
a. Intent purposely of intentionally causing harm
b. Knowledge accused had awareness of a particular circumstance 
c. Recklessness individual violates law by lacking appropriate care 
3. Actus Reus<GUILTY ACT>
a. Physical or action element of a crime
b. Actor, and they alone, are responsible for their actions 
4. Harm
a. Has to have a victim
b. Victimless crimes: protecting society as a whole
5. Causation
a. Conduct of the accused has to have some specific result
b. Events that lead to harm 
6. Punishment
a. Canadian criminal code has a sanction for the crime 
i. Summary/indictable offenses

Legal Defences and the Law
Excuse Defences
· Conduct is wrong but because certain circumstances exist, the actor is excused from criminal liability 
· You admit the crime, but deny criminal responsibility
· Examples
· Age—under 12 cant be convicted, 12-18 = youth (youth criminal justice act)
· Mental disorder – no person is criminally responsible while suffering from a mental disorder if it renders the person incapable of appreciating the nature and quality of the act (knowing the act was wrong).
· Automatism – amnesia: unconscious or involuntary behaviour  sleep walking
· Mistake of fact – commits illegal offense believing certain circumstances exist  honest mistake, sleeping with someone under age
· Mistake of law – ignorance of the law. Store owner selling cigarettes to someone whose 18, thinks legal age is 17





Justification Defences
· Conduct is not wrong in conduct in which it occurs
· Defendant admits committing crime but argues that act was justified under the circumstances
· Examples:
· Duress – one person makes another commit a crime that they would not have originally committed 
· Necessity – engage in crime because there was emanate danger, you had no reasonable legal alternative
· Self-Defence
· Provocation – being provoked
· Entrapment – a police officer of government official deceives someone to commit a wrongful act

Classification of Offences
Summary Conviction Offence:
· Less serious
· Punishable by a period of incarceration not exceeding two years
· Usually less than 6 months
· Maximum fine of $2000
· i.e. type 1 sexual offense
· Always heard by provincial court judge 
· Charges must be laid within 6 months of the point in time when the crime has been convicted 
· If an individual is imprisoned: it is in provincial institutional facility 

Indictable Offences:
· Wide range of seriousness
· Absolute Jurisdiction Indictable Offence: less serious offence (theft under $5000), the accused will be trialed by a provincial court judge 
· Supreme Court Exclusive Indictable Offences: more serious offences (1st/2nd degree murder). Must be trialed by federally appointed judge + jury in a provincial superior court 
· Electable Indictable Offences: convicted person can choose between trial with just a judge or a trial with a judge + jury
· Federal institution

Hybrid Offence:
· [bookmark: _GoBack]Gives the prosecutor discretion on how to proceed
· Choose between summary and indictable 
· When you don’t know someone’s criminal background 
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