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Canadian bar association: trade association of lawyerslawyer referral service

Law society: like the institute of chartered accountants 

How lawyers are billed:
· Fixed rate: based on size of transaction (ex property transfer, mortgages, foreclosure)
· Hourly rate: know what the minimum increment is (ex. 10 minutes, 15 minutes?)
· Contingency: fee depends on outcome of action (ex. motor vehicle: 33.3%, personal injury: 40%)
· Straight contingency: billed on success/failure (only have to pay lawyer if case is won)
· Out of pocket expenses: ex. transportation costs, photocopying documents, hearing fees
· If case is lost, judge might order you to pay a portion of the other side’s legal fees 

How can contingency be unethical?
· may drive awards up
· conflict of interest
· lawyers may push a case too hard
· or lawyers may not be pushing hard enough
· ex. plaintiff is suing defendant for shattering his leg ($240,000)
· ICBC is the insurer
· 33.3% contingency for lawyer
· ICBC offers to settle for $180,000
· In the interest of the lawyer he would want to settle because he’d only have put in minimal time with instant reward ($60,000)

How can contingency be good to the public?
· provides a chance for people to use a lawyer/sue who otherwise would not be able to

Taxation:
· if you think your lawyer’s bill is unreasonable
· can file it to the court master to have it taxed 
· if a lot of money is involved, consider getting other lawyers as witnesses stating how much they would’ve billed, etc.
· *fee mediation service through the law society 

legal process:
· plaintiff (me) vs. defendant  “parties”
· pleadings 
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Dispute Resolution

· you want a lawyer who wants a dispute resolution, not go straight to court
· Summary judgement: not going to trial
· If either party can prove that the other party has no case

· Plaintiff (“sues”) vs. defendant 
· Civil action 
· Defendant is “liable” if action is successful, and outcome will be paid in “awarded damages” (money)
· Decision of judge: balance of probabilities: > 50:50
· “plaintiff has to prove his case on the balance of probabilities”
· documents may be presented, etc.
· R (Regina, the Queen, the government) vs. accused R (Regina, the Queen, the government) vs. accused
· Criminal action
· Accused is found “guilty” if action is successful 
· Decision of judge: beyond a reasonable doubt 
· Award of damages + legal costs 

· In our system, if one is testified in a criminal place, he does not need to take the stand himself
· Corporations may not have money, when suing a corp, compensation is judged based on a “corp’s” assets, not the director or shareholders
· Committal order: an order putting people in jail if they just won’t pay
· High chance of succeeding if the defendant doesn’t show up twice
· ways to get your money from the defendant:
· Certificate of judgement: selling the defendant’s assets (boats, jewelries, etc.)
· Charging order against stocks and bonds 
· All money is first paid into court and then claimed by the plaintiffs

Hierarchy of courts: from lowest to highest 
 In BC:
Small claims court (branch of provincial court): 
· hears claims up to $25,000
· no juries
· just a judge and witnesses
· ususally costs are not awarded  
· provincially appointed judges 
Supreme court of BC/Superior court
· any civil claim
· judge is appointed by the federal government
· can have juries 
· criminal jury consist of 12 members and have to be unanimous 

BC Court of Appeal:
· federally appointed judges 
· hears appeals from both provincial and supreme court of bc 
· at least 3 judges sit on the appeal
· majority rules, don’t need to be unanimous 
· hears appeals from the supreme court 
· up to the trial judge to see what actually happened
· *appeal: matters of law*
Supreme Court of Canada 
· appeals are only heard “with leave” and of national interest 
· hears only around 50 cases a year (mostly constitutional)
· need permission to be heard here
· most cases heard are constitutional 
· consist of 9 judges, appointed geographically
· according to our constitution, 3 of them must come from Quebec 
· majority rules, don’t need to be unanimous 

criminal court hierarchy:
provincial criminal court  supreme court of bc  bc court of appeal  supreme court of canada

income tax hierarchy: 
tax appeal court  federal court (same level as supreme court of bc): ship collisions, etc.federal court of appeal*with leave* supreme court of Canada 

homework: read cases
· facts 
· issues
· decision
· reasons
· “legal principle” 
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Common law 
System: precedence and legislation
· democratic
· develops through cases
· guided principle: stare decisis  let the previous decision stand 
· judges in lower courts are bound to follow precedence of judge in higher courts 
· what if judge doesn’t follow precedence?




Civil law (depends on code)
· every law is written in the civil code
· system is more top down (still some reliance on precedence) if not in the code, not a law 

In our system: each government has separate distinct powers
Federal:
· banking
· defense
· fisheries and ocean
· criminal law
· weights and measures
· trade and commerce
Provincial:
· education
· health
· municipalities
· property and civil rights

**ultra vires: beyond the powers 
- ex. if federal government wanted to change something of the city of Vancouver 

Charter of Rights and Freedom:
· government action
· applies to government actions only 
· does not apply to the actions of private entities 
· s. 2 fundamental freedoms 
· s. 7-14 legal rights 
· s. 15 equality rights (government can have a bona fide program to discriminate/assist those who were historically underprivileged)
· s. 1 reasonable limits on the rights (ex. have to be 16 to drive is not violating the age discrimination under s. 15)
· s. 33 override 
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· Lord’s Day Act
· No contracts are valid on Sunday 
· Big M Drug Mart opened on a Sunday and was prosecuted 
· Countersued the government under section 2
· Was taken down under section 2 freedom of religion  (government is favouring “Sunday”)
· Mandatory retirement 
· 65 previously for UBC and UBC staffs challenged the government under section 15 equality rights
· didn’t work because UBC is under the BC human rights tribunal which allowed mandatory retirement at the time
· eventually abandoned

Alternate Dispute Resolution
· negotiation
· mediation 
· both parties appoint a mutual third party (mediator) to help them reach an agreement/common ground 
· non-binding
· significantly cheaper than going to court
· neutral case evaluation 
· non-binding
· arbitration
· both parties appoint an arbitrator for a binding decision
· binding and usually not appealable 
· usually resolved faster
· funded privately
· confidential
· you can control the process (tell the arbitrator what to do/schedule)

Sueing foreign party:
· our court will hear the action if there is a “real and substantial connection”
· The New York Convention on foreign arbitral awards (drafted by the UN)
· Deals with foreign arbitrated awards 
· if you are dealing internationally and have agreed to go to arbitration you can take the arbitrated award and enforce it like a judgment on all the countries that have adopted the convention

September 18th, 2014 

Contracts:

Offeracceptanceconsideration 

· Normal remedy for breach of contract of damages (monetary compensation)
· ex. husband & wife co-own a house, friend offers husband to buy the house and husband accepts, friend will have a contract but if wife doesn’t agree to transfer her shares husband has breached the contract 
· Specific performance:
· Only available when subject matter is unique: ex. antiques, land
·  Not available for contract that involves personal service: ex. when a prof refuses to go to class and teach the university cant force her to go and teach but instead could charge her with damages
· Advertisements are not usually an offer, just an invitation to treat 
· Future shop ad 42” TV for $250: if you go in wanting to buy one and they have raised the price already due to popular demand you don’t have a contract
· Offer terminates by:
1. rejection
a. counter offer: be careful
2. lapse (expiry)
a. after specified time
b. if there is none, after a reasonable time 
3. revocation (withdrawal)
a. offerer can withdraw the offer anytime before acceptance
b. revocation must be communicated to the offeree
c. or that the offeree learns about the revocation in any way
· **promise in itself is NOT enforceable 
· To create binding offer:
1. consideration
2. under seal
· In BC, the following contracts require writing:
1. agreements to do with land (not leases for 3 years or less)
2. personal guarantees
· acceptance is effective where & when communicated to the offerer
· law of the jurisdiction with the closest connection to the contract 
· to create more certainty: specify in the contract: if there is a legal action, which court will decide and which law to abide by 
· conditional sale: make sure to have an agreement 
· postal acceptance rule: if its reasonable to accept by mail, acceptance is effective when sent
· revocation is only effective when received
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Consideration: is what a party gives up or promises to give up in exchange for the promise of the other party 
· ex. vendor has contract on sept 15 of house for sale for $800,000, deposit $50,000 and completion oct 30
· consideration: house for vendor and $800,000 for purchaser
· don’t necessarily need deposit to make it an enforceable contract 
· courts won’t question the adequacy of consideration, as long as there IS some form of consideration 
· PBS asked its viewers for pledge, you give them $120 and they promise to send you a year of magazines
· Counts as consideration even though the value of the magazines is way less than what you donated ($120)
· Past consideration: when the defendant’s promise is subsequent to the plaintiff’s act and independent of it
· No consideration
· Ex. A saves B from drowning, B later promises to give A $100 as an expression gratitude. If B doesn’t pay A, A cannot sue B because B’s consideration is past in time  no consideration
· Seal replaces consideration
· Must be there when signed or fixed simultaneously when signed 
· BC equity act: If a creditor agrees to accept part payment and the debtor makes part payment, the debt is extinguished
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Quantum meruit:
· If good/services are requested and provided in a business context and no price is set, there is an implied promise to pay a reasonable price

Promissory estoppel:
· if a party creates an impression that it will not rely on strict legal rights, and the other party relies on that impression to its detriment, the first party cant take the other by surprise 
· ex. UBC AMS had a lease with Duke’s cookies: the tenant can renew for further 2 years if it gives written notice by July 31
· dukes told the subs manager that they want to renew the contract and expand but didn’t give written notice
· subs used this against them and said no you can’t renew it 
· went to BC court of appeal and Duke’s won using promissory estoppel

Interpretations:
Strict Approach:
· dictionary definitions 
· what the courts are supposed to use first unless there is ambiguity 

Liberal Approach:
· look at surrounding circumstances 
· trade practice 
· negotiation
· past dealing
· contra proferentem 
· when a contract is drafted solely by one party, the court is more likely to be in favour of the other party who didn’t draft the contract
· ex. insurance policies 
Implied Terms:
· the court can introduce an implied term to give effect to the obvious assumption of a party
· ex. in Ontario, an owner had a contract with a builder who had a relationship with a supplier to build a staircase
· after supplier installed the staircase the building inspector came and realized that the staircase doesn’t comply with the legal stair size
· supplier argued that the contract didn’t indicate that they have to follow the legal size
· builder won using “implied terms”

hw: print off sales of goods provision and the kobelt case on connect
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Sales of Goods Act
· applies to goods only 
· s. 18a: implied term as to suitability for purpose 
1. dealer sale
2. buyer makes purpose knownApplies to public sales only

3. show reliance on seller
4. not a sale under trade name  
· s. 18b: implied term as to merchantability in a dealer sale by description and defects not obvious 
· fault is irrelevant, breach of contract is relevant
· doesn’t matter who’s fault it is, it is only relevant to know who breached the contract
· s. 17: implied term as to correspondence with description Applies to private sales as well, more broad 

· s. 19: implied term as to correspondence with sample and merchantability
· s. 18c: implied term as to reasonable durability 
· applies to private sales 
· s. 16: implied term as to clear title 
· s. 20: a term that attempts to negate s. 17 18 19 is avoid in 
1. retail sale
2. of new goods
3. to an individual 
4. for own non-business use
a. to protect little guy from big guy

Kobelt Case 
· no breach of contract
· Prep did not show purpose of the breaks and did not rely on the expertise of Kobelt
· Instead they relied on guide tech 
· kobelt won 
· s. 18 did not apply because its business to business

*documents given after the facts that are not written in the contract not binding
*disclaimer should not be on the website, should be included in the contract

October 2nd, 2014

Ways around exemption clauses:
1. s. 20 of sale of goods act
2. no acceptance
a. cant be held something you didn’t agree to 
3. fraud
4. unconscionable transaction
a. one party has superior information and does not disclose it 
i. ex. shitty car, didn’t tell buyer engine is dead
5. contra proferentem 
a. ambiguity interpreted against drafting party 

Infants Act:
· a contract with an infant is unenforceable against the infant 
· even with parents’ consent, still not enforceable 
· ex. if an 18-year-old goes to future shop and buys a home theatre for $2000
· $200 cash upfront, $100/month
· kid only pays $200 but doesn’t pay anything after that
· future shop cant do anything
· cant go after him even when he is $19 because he signed the contract when he was an “infant”
· can perhaps get guardian/parent to “co-sign”
· unless after turning 19, the person
1. affirms the contract
2. performs or partly performs the contract within one year
3. does not repudiate/reject the contract within one year 

indemnity: protection against loss/damages
· if child successfully sues the owner, parent promises to compensate
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committee: when you make decisions for people that are unable to make them
· ex. old people, the disabled
power of attorney: avoided if the person has a mental disability, or other disability 


Risk of Goods:

FOB (free on board), CIF, CFR
Unascertained goods:
· risk passes when goods reach the carrier 

*should be able to distinguish the difference between:
- sale of specific goods vs. unascertained goods 
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Contract can be discharged by:
1. performance 
a. if each party has fully performed their obligations, the contract is done
2. agreement
3. statute
a. In BC: limitations act if contract extends past a certain time it is discharged (6 years after acknowledgement)
4. Frustration 
a. Supervening event (after the contract) beyond the control of either party that renders performance impossible or radically different 
i. ex. singer has a tumor in throat and doctor said she won’t be able to perform so she cannot go through with the concert
b. Cannot be self-induced 
i. ex. singer cannot sing because she od’ed on heroine 
c. Hardship isn’t frustration 
d. Impecuniosity (no money) is not frustration  

Remedies of breach of contract: Condition or Warranty?
Dealer promises to sell you a 5 door impreza car with GPS
· gives you a 4 door impreza
· breach of condition: major  repudiate + damages
· gives you a 5 door impreza no GPS
· breach of warranty: minor  damages only 
· gives you a 5 door impreza with GPS but wrong color
· breach of condition: major

Anticipatory breach: 
· one party notifies the other in advance that it will breach the contract
· of condition: the other party can repudiate immediately + claim damages 
· ex. contract sale of house on sept 5th, completion on oct 31st
· buyer backs out on sept 25th, 
· seller has the right to repudiate breach of condition
· what if buyer says he cannot complete until nov 10th?
· “timing is of the essence”
· timing is a breach of condition 
· seller has the right to repudiate and claim damages

Doctrine of substantial performance:
· very, very trivial breach of condition (subjective): remedy is damages only 
· ex. manufacturer promises to deliver 10,000 widgets to buyer
· 9,990 widgets delivered
· breach of condition 
· can claim damages but cannot repudiate 
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Damages:
Object of damages for breach of contract is to put the plaintiff in the position it would have been in had the contract been performed 
· ex. Bowlay and Domtar case
· bowlay cut and  haul logs for Domtar
· Domtar terminated the contract
· Bowlay sued Domtar saying they have spent $242,000
· $108,000 due + paid
· $134,000 losses for bowlay  no one compensates for losses
· damages have to be reasonably foreseeable 
· be ordinarily expected 
· be expected because of special knowledge/information 
· plaintiff must take reasonable steps to mitigate damages 
· ex. Schneider and Black Comb case
· genuine pre-estimate of damages 
· unconscionable penalty 

External factors that can affect the enforceability of a contract:
· parol evidence rule
· the court will not admit evidence of prior oral terms that add to or contradict a final written agreement 
· creates certainty 
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Misrepresentation:
False (not opinions) assertion of facts that induces a party to enter into a contract 
· Pre-contractual 
· By the other party (or agent)

Mar 5. “Ample Water”
Mar 20. Enter into Contract – Completes May 1st. 
Aug 10th. No Water 
 Misrepresentation since the owner had said ample water, but there was no water 


[bookmark: _GoBack]Normal Remedy for Misrepresentation is Recission (the cancellation of a contract and the return of the parties to the positions they 
would have had if the contract had not been made)
· Must be prompt 
· Only remedy for innocent misrepresentation 

 Damages are only available for – Fraud (Deceit) or Negligence (Careless)  (Tort) 
Damages in Tort; award damages to original position
 Contract Price minus Market Value 
Silence is NOT misrepresentation unless:
1- Contract requires utmost good faith 
 - Applies to insurance, prospectus 
2- Vendor of Real Estate must disclose latent (hidden) material defects that the vendor is aware of  [something not obvious] 
3- Misleading half-truths 

Vendor Said:
“Cracking was just due to minor settling”

Contract
“The purchasers agree that they are not relying on pre-contractual statements”

 Facts were false, which induced the purchaser to enter into contract (but was not voluntary by seller since he did not know the reasons for the crack)
Damages: Contract Price minus Market Value – to get damages you have to prove fraud or negligence, of which none of them applied – Vendor is not liable 

Duress 
Entering contract in threat (Violence, etc) – Duress, you have no choice to enter into contract (cannot be economic pressure or financial)
Endue influence – special relationship that creates domination; 

Endue influence examples:
L’oyd’s Bank  Making loan to Elderly Farmer son
Elderly Farmer was a guarantee – Later, Son’s business fails & goes after Elderly Farmer
 Managed to get out of the guarantee, because he was acting under dominance since the Elderly farmer was working at the bank, and was acting automatically

BMO made a loan to husband and made him and his wife as guarantees. Advised wife to get independent legal advice wife refused and signed a waiver saying she didn’t get legal advice. Husband’s business failed and bank went after wife but wife used “endue influence” saying shes not bound due to dominance. Bank said she signed a waiver but judge said doesn’t matter shes not bound
*signing a waiver is not enough, HAS to get independent legal advice

Unconscionable Contract
Unwise contract + Gross obvious disadvantage 

Term = Promise 
Misrepresentation = statement of surrounding circumstances; of what currently exists 
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Midterm tip:
· Find the problem (ex. misrepresentation, no consideration, etc.)
· State the law 
· If a case is the source of a law, name it in brackets
· Try and use cases we went over
· Apply the cases correctly
· Don’t change the facts to suit own purposes
· Conclusion
· If debatable, debate both sides but come down to one 
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