Chapter 1
Why Study Law?
• factors affect success and failure in business
– primarily decision‐making abilities
• choice of location, product,marketing, etc
• business decisions have legal consequences
– negative consequences
• decision to dump pollutants into environment
– positive consequences
• decision to bind contractual party to promise
• legal consequences affect profits and losses
– liability imposed for poor decisions
– opportunities exploited by good decisions

Business and Risk Management
• businesses must manage legal risks
• three steps  to risk management:
1. identification: recognition of legal risks
• “can we be held liable for doing something wrong?”
2. evaluation: assessment of legal risks
• “what are the chances of something going wrong?”
3.response:reaction to legal risks
• “what are we going to do about it?”

Forms of Risk Management
• nearly every business decision creates some risk
• different risks must be treated differently
• forms of risk management:
– risk avoidance: elimination of risk
• withdraw dangerous product from market
– risk reduction: minimization of risk
• modify product to reduce danger
– risk shifting: make the risk someone else’s problem
• buy liability insurance for losses caused by danger
– risk acceptance: choose to live with the risk
• do nothing

Examples of Risk Management
• insurance
– liability insurance
– property insurance
• exclusion and limitation clauses
– contractual terms that exclude liability for certain types of acts/
losses, or that limit the amount of compensation available.
• incorporation
– “limited liability”: directors and shareholders are not usually liable for debts of the company.
– employees, directors and officers may still be held personally liable for the torts they commit.



The Nature of Law
• rules and laws
– all laws are rules but not all rules are laws
• e.g.rule against handling soccer ball is not law
• morality and law
– moral wrongs are informally sanctioned
• e.g. loss of friendships or damaged reputation
– legal wrongs are formally sanctioned
• e.g. imprisonment or payment of damages
• laws = rules that can be enforced by courts

The Nature of Law
• Law is an evolving, “malleable” process, rather than
a static list of “dos” and “don’ts”
– Laws evolve to reflect changes in society (e.g.social beliefs and equality rights, e‐commerce, prohibition on alcohol, prostitution, etc.)
– Humans(judges and politicians)try to strike balance
between conflicting interests.
• Since it evolves, must know law today and in the
future.24
• Law and “justice” or “right vs. wrong” often overlap
but are two entirely different concepts, especially in
today’s multicultural society, where consensus is
more and more difficult to achieve.

Civil Law and Common Law
“Jurisdiction” refers to a geographical area that uses the same set of laws.
• “Civil law jurisdictions” can be distinguished from “common law jurisdictions”.
• Civil law jurisdictions:
– Trace their history to ancient Rome, e.g. France, and the province of Quebec in Canada
• Common law jurisdictions:
– Trace their history to England, e.g. Australia,New Zealand, most of Canada
• Some types of laws are the same across Canada, e.g. criminal laws and constitutional laws.
 
A Map of the Law
• division between public law and private law
– public law: matters of public concern
– private law: matters of private concern
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Public Law
• constitutional law
– rules governing basic operation of law and politics
• administrative law
– rules governing creation and operation of agencies,
boards, tribunals, and commissions that exercise
delegated authority

Public Law
• criminal law
– rules governing wrongs against society (e.g. punching a person)
– crimes in the business world:
• white collar crimes(committed by “people in suits”)
• corporate crimes (committed by a company itself)
– a company can now be convicted under the Criminal Code on the basis of acts performed by directors, officers, managers, partners, employees and agents
• tax law
– rules regarding collection of money for public spending

Private Law
• tort law
– rules governing wrongs against persons
• contract law
– rules governing creation and enforcement of
agreements
• property law
– rules governing acquisition, use, and disposition of
Property

Sources of Law
• hierarchy of sources of law
– constitution
– legislation
– courts

The Constitution
• provides basic rules for legal and political systems
• difficult to amend
– amending formula requires consent of both
• Parliament
• Two‐thirds of all provinces with at least 50% of population
• highest source of law
– law inconsistent with Constitution: no force or effect
• section 52 of Constitution

Federalism
• Canada is a federal country
– two constitutionally recognized levels of government
• Federal government
– represents entire country
– Parliament
• Senate (appointed)
• House of Commons(elected)
• Prime Minister(leader with most members in Commons)
• Provincial(territorial) government
– represents province (or territory)
• no senate
• legislature (elected)
• premier(leader of party forming government)

Division of Powers
• Constitution creates division of powers
– topics divided into federal or provincial authority
• federal: crime, bankruptcy, copyright, etc (section 91)
• provincial: property, civil rights, etc (section 92)
– federal government holds residual power
• topics not otherwise allocated (e.g.telecommunications)
– doctrine of federal paramount
• determines which law is pre‐eminent if there is a conflict between a federal statute and a provincial statute
• ultra vires legislation
– created outside scope of government’s authority
• no force or effect(section 52)

Charter of Rights and Freedoms
• part of Constitution since 1982
• rights and freedoms commonly affecting business:
– freedom of religion
– freedom of expression
– freedom of mobility
– right to equality
• prohibited grounds of discrimination include race,sex and religion,
but not poverty
• interests not protected by Charter:
– economic and property interests

Limitations on Charter Rights
• Charter only applies to government action
– not(directly) applicable against private businesses
• Charter may apply in favour of private business
– some provisions are limited to any “individual”
– some provisions are available to any “person”
• Charter rights subject to “reasonable limitations”
– balance individual rights and community interest

Charter Remedies
• section 52: Constitution as supreme law
– law inconsistent with Charter “of no force or effect”	
• section 24: enforcement of rights and freedoms
– judge may award any appropriate remedy
• declaration
• injunction
• striking down
• severance, reading down, or reading in
• damages

Charter Dialogue
• parliamentary supremacy
– democratic society
• Members of Parliament are elected and accountable
• judges are appointed and unaccountable
– ultimate authority should rest with parliament
• Charter dialogue
– Parliament creates laws through legislation
– courts identify Charter violations
– Parliament may respond by amending or enacting laws to Conform with Charter

Legislation
• laws created by Parliament or legislature
– statutes, regulations, by‐laws, etc
• legislative process
– introduced as “bill”
– majority support through series of “readings”
– finalized by “royal assent”

Courts
• function of courts
– interpret and apply Constitution
– interpret and apply legislation
– create and apply “common law” (judge‐made law)

The Common Law
• meanings of “common law”
– system: legal system inherited from England
• compare: civil law inherited from ancient Rome
– sources: rules made by judges
• compare: rules made by legislators
• compare: rules made by constitutional drafters
– courts: rules made by judges of law
• compare: rules may by judges of equity


Chapter 2

the litigation system
• the court system
• administrative tribunals
• alternative dispute resolution

• litigation = dispute resolution in court
• risks of litigation
– expensive
– time consuming
– unpredictable
– frequently fatal to business relationships
• litigation is rare
– very few cases are decided by judges in court
• The person who initiates a law suit is called
the plaintiff.
• The person being sued is called the
defendant.
• The law suit as a whole is frequently called the
action.

Who Can Sue and Be Sued?
Who has access to the courts in Ontario? Who
can be sued in an Ontario court?
• All adults, regardless of their citizenship.
• Corporations, even if they are incorporated outside
Of Ontario. (Remember that the law treats
corporations as legal persons for some purposes.)
• Trade unions
Special cases:
– Children: children can sue and be sued, but they must be represented by a parent or litigation guardian.
– Adults suffering from a mental incapacity (e.g. dementia or Alzheimer’s): they can sue and be sued, but they must be represented by a litigation guardian.  
Organizations
– Unincorporated organizations, such as clubs,
Amateur teams, and community groups, are
generally not recognized in law as “persons”.
– generally cannot sue or be sued
– members can sue or be sued as individuals
–exception: trade unions generally can sue
and be sued
governments
– Historically, it was not possible to sue the
government. However, legislation has now made
it possible to sue the government under some
circumstances.




Class Actions
• purpose
– multiple claims against single defendant joined
Together in one action
– small claimants able to share costs of litigation
Against large defendant
• examples
– product liability (e.g. defective breast implants)
– mas storts (e.g.toxins spread by an industrial disaster)
– banks(e.g. excess charges on chequing accounts)
common issues among all class members
• representative plaintiff who will actin
interests of all members of the class
• notification to all potential members of the
class(show workable plan… frequently
published in newspapers and magazines)
• preferable procedure to individual claims
• certification by court to allow class action to
proceed
Legal Representation
• options
– self‐representation
– lawyer
– paralegal
Self‐Representation
• party may represent himself or herself
• usually advisable only in simple matters
– self‐represented party often has “a fool for a
lawyer and a fool for a client”
Representation by Lawyers
• lawyers are required to complete training
• governed by provincial law societies
– establish and apply Codes of Conduct
– investigate and punish misconduct
– administer assurance funds for victims of misconduct
• lawyers must carry professional liability insurance
• communications are confidential and privileged
Representation by Paralegals
• advantages
– usually very knowledgeable in specialized areas
– generally less expensive
– of ten more accessible
• disadvantages
– traditionally no formal training requirements
– traditionally not regulated by a governing body
– traditionally no mandatory codes of conduct
– traditionally have not been required to carry liability
insurance
Since 2007, Law Society of Upper Canada has licensed
Paralegals in Ontario
• New paralegals must now:
– train at an approved institution
– complete examinations
– abide by a Code of Conduct
– carry liability insurance
• Restrictions on paralegals:
– confined to certain types of work, e.g. representation in Small Claims Court, administrative tribunals
– cannot work on a contingency fee basis
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Enforcement in Litigation
• winning judgment vs. enforcing judgment
– no relief unless judgment debtor actually pays
• enforcement techniques
– garnishee income
– seize and sell assets
Appeals
• parties
– appellant = party disputing decision below
– respondent = party supporting decision below
• appeal process
– no new witnesses or evidence
– focus on law rather than fact
• overrule any error of law
• overrule only palpable and overriding error of fact
• appeal courts
– three or more judges
• majority decision prevails
• disagreement expressed through dissent
• effect of appeal judgments
– affirm decision below
– reverse decision below
– vary decision below
Limitation Periods
• limitation period
– period within which action must be started
• general rules regarding limitation periods
– length of period
• traditional: 6 years for contract and 2 years for tort
• modern trend: 2 years for contract and tort
• other periods: vary widely
– e.g. 21 years to assert certain property rights
– e.g. 6 days to sue city if you slip and fall on ice
– late claim is generally unenforceable
Limitation Periods
• If the plaintiff misses the limitation period, claims
Exists in theory but generally cannot be enforced
through the courts unless there are very special
circumstances.
• Practical perspective> plaintiff likely will not be
able to get a remedy.
• A special exception applies to debts if a debtor
acknowledges a debt after the limitation period
expires, the creditor may bring an action to recover
the outstanding monies even though the limitation
period has passed.
Limitation Periods
• For pleadings, there are strict limits on the time that
each party has to respond to the other.
• Failure to file your pleadings in response to the other
party’s pleadings could have disastrous results.
• For example, if a defendant does not file a Statement
Of Defence on time, the plaintiff can move for a
Default judgment.
The Litigation Process: Costs
• Litigation is expensive ‐ costs include lawyers’
fees, disbursements(e.g., charges for
photocopying), and filing fees.
• In Canada: general rule ‐losing party pays the
costs of the winning party, although the costs
that are awarded are set using specific
formulae that do not reflect the actual costs
of the litigation. 
The Litigation Process: Costs
• In Ontario, for example, the typical cost award
covers between 40‐50% of the actual costs of
litigation.(In unusual cases, may be as high as
70‐80%.)
• Thus, even if you win at trial or on appeal, you
Will still have to pay a portion of your own
costs.
• Moreover, cost awards do not cover the
internal costs of litigation.
Contingency Fees
• deferred fees = pay only after case is resolved
• reduce risk associated with litigation costs
• contingency fees = pay only if case is won
– often covers only fees(not disbursements)
– often calculated at 25 ‐ 40 percent of winnings
• effect of contingency fees
– benefit: poor parties able to afford litigation
– detriment: fees higher than normal

Courts
• Supreme Court of Canada
• Courts of Appeal
• Superior Courts
• Federal Courts
• Provincial Courts
– Small Claims Courts
Supreme Court of Canada
• highest court in Canada
• members
– Chief Justice + eight puisne justices
– appointed by federal government
• appeals
– generally no right of appeal
– appellant must first obtain leave to appeal
• (“Leave” means that the appellate court must give its permission for a party to bring its appeal before that court.)
Lower Courts
• Courts of Appeal
– appointed by federal government
– highest court in province or territory
• Superior Courts
– appointed by federal government
– generally hear serious trials
– occasionally hear appeals from lower courts
Federal Courts
• Federal Courts
– appointed by federal government
• Tax Court of Canada
• Federal Court Trial Division
• Federal Court of Appeal
• resolve issues affecting federal government
– eg copyright, immigration, taxes
Provincial Courts
• Provincial Courts
– appointed by provincial government
• Family Court
– eg support payments
• Youth Court
– eg young offenders, neglected children
• Criminal Court
– less serious crimes
– more serious crimes heard in Superior Court
• Small Claims Courts
Small Claims Courts
• division of Provincial Courts
• provides easy access to justice
– ideally suited for small business disputes
• eg repayment of loan, defective goods, rent, wages
– relatively quicker
– relatively less expensive
– relatively informal proceedings







Small Claims Courts
• limitations
– geography
• generally musts ue where event occurred or defendant resides
– types of claims and remedies
• generally limited to claims for payment of money or delivery of
goods
• no claims on federal issues(e.g. copyright,taxes)
• no equitable relief (e.g. injunction or specific performance)
– monetary limits
• $5,000 ‐ $25,000 (depending upon jurisdiction)
– If you are owed $30,000, you can still sue in Small Claims Court;
however, you would get a maximum of $25K and will have to
abandon claim for the remaining $5K.
Court Hierarchy
• court hierarchy
– separate hierarchy for each jurisdiction
– each ends at Supreme Court of Canada
• doctrine of precedent
– must follow court higher in same hierarchy
– other courts may be persuasive but not binding
• rule of law
– decisions based on laws and not beliefs
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Administrative Tribunals
• Administrative Tribunal
– body that resolves disputes arising in administrative law
– sometimes said to exercise a “quasi‐judicial” function
– “somewhere between a government and a court”
– operate more informally than courts: strict rules of
evidence typically do not apply
– members of tribunal usually selected by the parties or by a statutory process, and are appointed on the basis of special knowledge of long experience in an area
– decisions highly respected and not easily overturned



Alternative Dispute Resolution
• ADR = dispute resolution outside of court
• litigation versus ADR
– general disadvantages of litigation
• slow, expensive, unpredictable, adversarial, public
– general advantages of ADR
• quicker, cheaper, controlled, cooperative, private
• examples of ADR
– defective goods, broken lease,fired employee
Alternative Dispute Resolution
• Drawbacks of litigation – in most situations, court
can only award damages against the defendant
• Plaintiff’s real goal in litigation may be to receive an
explanation and an apology instead of monetary
compensation
• Some provinces have taken steps to allow apologies
to occur, without any admission of liability, e.g.
Apology Act of British Columbia
Alternative Dispute Resolution
• types of ADR
– negotiation
– mediation
– arbitration
ADR: What would you do?
• You buy bread and discover a dead mouse buried in
The middle of the loaf.
• Bakery manager offers you $500 cash but you must
give him the loaf and to promise not to tell anyone
about what happened.
• The manager is clear: you cannot speak about the
matter; you cannot Tweet about it; you cannot blog
about it; you cannot talk about it on Facebook. You
cannot post any photos anywhere.
ADR: What would you do?
• On the one hand, you feel outraged.
• This is a popular bakery. Other people eat this
bread. People should know that there is a
problem with mice at the bakery.
• But on the other hand, $500 would really help
to pay some bills.
• What are your options? What would you do?
Negotiation
• negotiation = discussions between parties
• negotiation process
– no intervention by third party
– no guarantee of binding resolution
• Usually quicker, less complicated, cheaper
• Parties are in control of the process and decide the
outcome themselves.
• Can preserve relationships
• Private procedure and therefore can be used to
avoid bad publicity.

Negotiation
• Disadvantages include:
– If a dispute has already become acrimonious, negotiation
likely won’t be successful since it requires the parties to
cooperate.
– No set time limits for resolving a matter by negotiation
parties can drag a matter out
– Inequalities of bargaining power can result in unfair
settlements.
– Confidentiality may not be the desired outcome. A person
may want others to know about the defects in a particular
product.
Mediation
• mediation = discussions through mediator
• mediation process
– mediation usually voluntary
• may be required by contract or by law (in Ontario)
– mediator generally chosen by parties
– mediator suggests resolution
• either party may reject mediator’ ssuggestion
• mediator’s decision non‐binding
• Like negotiation, mediation does not offer a conclusive end to a dispute since a decision cannot be imposed on the parties.
Arbitration
• arbitration = neutral third party, called an
arbitrator, imposes a decision on the parties
– arbitration often required by prior contract
• arbitration clause may settle details(e.g.time, place)
• arbitrator usually chosen for expertise in area
– arbitrator imposes decision on parties
• arbitrator hears witnesses and reviews evidence
• decision usually binding and enforceable
• decision often cannot be appealed
Ethical Reasoning (and the Law)
• not in the text book but is required learning as
part of this course.
• a stand‐alone module on ethics by Professor
Chris MacDonald
What is Ethics?
• ETHICS: the critical, structured examination of
how individuals and institutions should
behave when their actions affect others
– “Critical” because it is about more than just
describing existing patterns of behaviour.
– “Structured” because it is about more than
intuitions and gut reactions.
– It is about providing reasoned arguments for why
we should (or should not) behave certain ways.
Examples of Ethical Statements
• “I stopped to help at the accident scene
because it was the right thing to do.”
• “It is good to donate to charity.”
• “A good person doesn’t lie to her friends.”
• “It’s wrong to lie to your customers.”
• “Taking advantage of someone’s weaknesses
is unethical.”
• “I admire him because of his integrity.”
Ethical Reasoning
• Ethicsis most often easy: you were raised
well, and you do the right thing most of the
time!
• Can you think of common examples?
• Ethics becomes harder when important
ethical values or principles conflict.
• Ethical judgment involves weighing competing
values or principles. There is no formula for
doing this!
Ethical Principles&Values
• We can summarize a great deal of ethical thinking by
pointing to the following 4 kinds of ethical reasons:
– Consequences: we should promote good consequences and avoid bad ones, for all concerned, in the long run.
(Happiness is good; pain is bad!)
– Fairness/justice: we should make sure that good&bad
consequences are distributed fairly. We should pay our
debts and treat like cases alike.
– Rights and Duties: we should protect rights and perform
duties. These are often “nearly absolute.”
– Character/virtue: we should consider what kind of people
we want to be, and what example we want to set.
Right& Wrong?
Or Bad…good…best?
• Sometimes there is a clear “right” answer.
• But sometimes there is not!
• Your goal should be to think it through and
provide good reasons for a better – rather
than worse! – course of action.
• Consider: if you make a bad decision, and are
asked about it, the worst answer you can give
is “Gee, I never thought about it!
Ethics and the Law
• Can you name a few activities or behaviours
that are both unethical and illegal?
• Can you name a few activities or behaviours
that are legal, but typically considered
unethical?
• Can you name a few activities or behaviours
that are probably ethically OK, but illegal?
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Ethical and Legal Reasoning
• Ethical and legal reasoning share a lot in
common.
– Both involve reasoning about what it would be OK
to do, or about whether past behaviour was right
or wrong (legally or ethically).
– Both kinds of reasoning require:
• An understanding of the relevant facts;
• An appreciation of relevant principles;
• Some consideration of precedent and analogy, in order to achieve sufficient consistency of judgment.
Ethical and Legal Reasoning
• Where do we see ethics in law?
– In the justification for legislation:
• Ideally, all legislation should be aimed at promoting ethical values &principles, including:
– Promotion of social well‐being;
– Protection individual rights.
– Check the preamble of any piece of legislation!
– In the reasoning of courts:
• At all levels, legal reasoning requires interpretation of laws and constitution, in light of fundamental values and principles.
• Judges at all levels appeal to what is “fair” and “reasonable” and “just”.
Ethical and Legal Reasoning
• Example – previous slide referred to preamble of legislation.
• In 2005, Parliament passed the Civil Marriage Act, which recognized same‐ sexmarriages.
• The preamble included:
WHEREAS… Parliament… is committed to upholding the Constitution…and… the… Charter of Rights and Freedoms guarantees that every
individual is equal before and under the law and has the right to equal protection and equal benefit of the law without discrimination;
WHEREAS the courts… have recognized that the right to equality without discrimination requires that couples of the same sex and couples of the opposite sex have equal access to marriage for civil purposes;
WHEREAS the Supreme Court… has recognized that many… [same sex]couples have married in reliance on those court decisions;
Law‐Like Sources of Ethics
• In some cases, ethical principles get written
down by various institutions.
– In such cases, the line between ethics and the law
may seem fuzzy.
• Examples?
– University policies
– Professional codes
– Corporate policies
– International conventions

Chapter 3Overview
• introduction to tort law
– torts and crimes
– torts and contracts
– types of torts
• general principles of tort law
– liability insurance
– vicarious liability
– remedies
– alternative compensation scheme
Introduction
• tort = wrongdoing in private law
– French tort = wrong
– Latin tortus = twisted or crooked
• tortfeasor = person who commits a tort

Tort vs. Crime
• tort = private wrong
– breach of obligation to a person
– claim by individual plaintiff
– usual remedy of compensatory damages
• crime = public wrong
– breach of obligation to society
– prosecution by Crown
– usual remedy of punishment

Tort vs. Crime
• tort and crime: overlap
– same event may be both tort and crime
• e.g. beating = battery (tort) + assault(crime)
– If I beat you, I may be prosecuted criminally (and
face fine or imprisonment if convicted) and you
may sue me and recover money.


Types of Torts
• torts require balance of competing interests
– protecting free choice vs. deterring harmful behaviour
– encouraging innovation vs. compensating losses
– physical harm vs. economic loss
• torts differ on basis of mental culpability
– strictliability
– intentional
– negligence
Types of Torts
• strict liability
– strict = liability without intention or negligence
• liability based on responsibility for prohibited event
– but subject to defence of voluntary assumption of risk
– restricted to unusually dangerous activities
• activity permitted but liability for any harm
– e.g. ownership of wild animals, Rylands vs. Fletcher
Types of Torts
• intentional torts
– intention = liability for deliberate act
• deliberate performance of prohibited act
– protect valuable interests(e.g. physical safety, freedom)
» e.g. battery, false imprisonment
• deliberate infliction of harm
– protect financial interests from purposeful harm
» e.g. inducing breach of contract, intimidation
– Chapter 4 and Chapter 5

Types of Torts
• negligence torts
– negligence = liability for careless behaviour
• balance freedom of action and freedom from harm
– activity permitted if reasonable in circumstances
» e.g. negligence, nuisance, occupiers’ liability
– Chapter 6

Liability Insurance
• risk management issue
– tort duty (unexpectedly)imposed by law
• liability insurance contract
– insured pays price (premium) for protection
– insurer protects insured against harm
• duty to defend claims against insured
• duty to indemnify insured for loss if liable

Liability Insurance
• effects of liability insurance on tort law
– enhances compensatory function
• tort victim more likely to receive money WHY?
– undermines deterrence function
• insured less concerned about wrongdoing WHY?

Vicarious Liability
• vicarious liability = being liable for another’s
torts
• common business risk
– employer often vicariously liable for employee
• justifications for vicarious liability
– enhances compensatory function
– may enhance deterrence function
– fairness: business bears cost of operation
Vicarious Liability
• scope of vicarious liability in employment
– vicarious liability for some employee torts
• no vicarious liability for independent contractor
– sometimes preferable for a business to have work performed by an independent contractor(example of “risk shifting”)
– employee vs. independent contractor: difficult distinction
– vicarious liability for some employee torts
• employer‐authorized acts
• acts closely connected to employer‐authorized acts

Vicarious Liability
• effects of vicarious liability
– victim can sue employee and employer
• employee directly liable for own tort
• employer vicariously liable for employee’s tort
– also directly liable if separate independent tort
» e.g. careless training of careless employee
– employee generally liable to employer
• but employer’s right seldom enforced

Business Decision 3.1, p. 72
Vicarious Liability and Personal Liability
• You are skiing, fall from chair lift and suffer serious
injury.
• Evidence shows cause of accident was careless
operation of lift by Alberto, e’ee of the resort.
• Evidence shows failure to properly train him.
• Liability may be in 3 ways:
– Alberto personally liable (negligence in operating lift)
– Resort vicariously liable (as his e’er)
– Resort personally liable (negligent in not training)

Business Decision 3.1, p. 72
Vicarious Liability and Personal Liability
QUESTIONS
• Why should you sue both Alberto and the
resort?
• Who would pay for your injuries if:
– i) Alberto alone was liable
– ii) Both Alberto and resort were liable
– iii) Resort alone was liable
Business Decision 3.1, p. 72
Vicarious Liability and Personal Liability
ANSWERS
• Primary goal of litigation – recover as much $ as
possible
• When in doubt, sue as many people as reasonably
possible
• Both Alberto and the resorts could be sued
– court might find one, but not the other liable
– even if both held liable, one might not have enough $

Business Decision 3.1, p. 72
Vicarious Liability and Personal Liability
ANSWERS
• If either Albert or resort solely liable, they’d pay
alone.
• If Ds jointly & severally liable, Pl. can enforce some or
all of the judgment against one or both.
• If the plaintiff looked exclusively to one defendant,
that defendant could seek contribution from the
other(i.e.resort might pay plaintiff then go after
Alberto if there was joint & several liability).
BusinessDecision 3.1, p. 72
Vicarious Liability and Personal Liability
ANSWERS
• If resort’s liability was solely based on its
Vicarious liability (rather than its personal
liability), it could demand full reimbursement
from Alberto. In practice, it may choose not
to. He may have no money. It may demoralize
other e’ees, etc.

BusinessDecision 3.1, p. 72
Vicarious Liability and Personal Liability
ANSWERS
• NOTE: whether the plaintiff recovers either
Alberto or the resort, the payment might
actually be made by the defendant’s insurer.
That is more likely to be true in the case of the
Resort than in the case of Alberto. A business
Is more apt than an employee to buy liability
insurance
Remedies
• general remedies for torts
– compensatory damages
– punitive damages
– nominal damages
– injunction
• damages = order for monetary payment

Remedies
• compensatory damages
– backward‐looking
• plaintiff monetarily placed as if tort never occurred
– compare contract(forward‐looking damages)
– limitations
• remoteness
– no liability if loss reasonably unforeseeable by defendant
» rule inapplicable to intentional torts
• mitigation
– no liability if loss reasonably avoidable by plaintiff

Remedies
• punitive damages
– punish outrageous or reprehensible behaviour
• less common and less generous than in USA
• nominal damages
– symbolically recognize commission of tort
• awarded for some torts if plaintiff suffered no loss
• injunction (non‐monetary award)
– order to do or refrain from doing something

Chapter 4Overview
• intentional torts
– interference with person
• assault and battery
• invasion of privacy
• false imprisonment
– trespass to land
– interference with chattels
• trespass, conversion, detinue
Intentional Torts
• intention = intention to commit act
– no need to prove intention to commit tort
– no need to prove intention to cause harm
• e.g. intent to walk on land you believe is yours
– liable in trespass to true owner of land
Interference with the Person
• protection of personal interests
– physical well‐being
– liberty
– dignity
• forms of interference with the person
– assault and battery
– invasion of privacy
– false imprisonment
Assault
• definition
– to intentionally create the perception of imminent
and offensive bodily contact
• purpose
– discourage threats and maintain peace
Assault
• elements of assault
– reasonable belief of imminent bodily contact
• actual bodily contact irrelevant(e.g.missed punch)
– reasonable belief of bodily contact
• even if defendant lacked ability (e.g. unloaded gun)
– reasonable belief of imminent bodily contact
• distant threat in sufficient(e.g. a beating next year)
– reasonable belief of offensive bodily contact
• even if not harmful (e.g. unwanted surgery)
Battery
• definition
– to intentionally create offensive bodily contact
• purpose
– discourage violence and maintain peace Battery
• elements of battery
– “bodily contact” loosely defined
• possibly sufficient if contact is with clothing or an object
– bodily contact generally considered offensive
• exception: normal social interaction (elevator jostle)
• risk management
– businesses must carefully train bouncers and security
Personnel to avoid using excessive force when ejecting
rowdy customers from their premises
– businesses can be held vicariously liable for battery if
excessive force is applied by security personnel
Assault and Battery
• assault and battery
– frequently committed together
– occasionally committed apart
• threat of contact without actual contact(assault only)
• actual contact without warning (battery only)
False Imprisonment
• definition
– unjustified confinement within fixed area
• elements of false imprisonment
– confinement
• physical or psychological detention
– confinement within fixed area
• prison, room, car, etc
– complete confinement
• no easy escape available
– unjustified confinement
• no consent(e.g. bus passenger cannot demand new stop)
Powers of Arrest and Detention
• false imprisonment = unjustified detention
– detention may be justified by Criminal Code
• powers of arrest and detention
– police officers
• reasonable belief in commission of crime
• no liability even if no actual crime
– private citizens(including security guards)
• actual commission of crime
• liable if reasonable but wrongful belief of crime
• Risk management
– Business may reduce the risk of liability by calling a police
officer, instead of directly arresting a suspect
– Liability may still be imposed if a business directs a police officer
To make an arrest, rather than merely state the facts
Malicious Prosecution
• malicious prosecution vs.false imprisonment
– malicious prosecution: focus on prosecution
– false imprisonment: focus on imprisonment
• elements of malicious prosecution
– improper prosecution by police or citizen
• prosecution for improper purpose (e.g.malice)
• prosecution without reasonable belief in guilt
• plaintiff acquitted of crime
Trespass to Land
• definition
– intentional interference with land
• elements of trespass to land
– lack of consent
• guests and customers have consent(unless revoked)
– lack of legal authority
• some public officials have authority Trespass to Land
• remedies
– damages
• compensatory, nominal, or punitive
– injunction
• prevent ongoing trespass
– e.g. path persistently cut across neighbour’s lawn
• remove trespassing structure
– e.g. tools hed mistakenly built on neighbour’s land
Trespass to Land
• removal of trespassers
– legislation allows arrest of trespassers
– case law allows use of reasonable force in arrest
• R vs. Asante‐Mensah (2003 SCC)
– exercise great caution in using force
– excessive force constitutes tort of battery
Interference with Chattels
• chattels =moveable things(cars,money)
• risk management
– liability for “intentional” torts
• e.g. “innocent” purchaser of stolen goods liable
• forms of interference with chattels
– trespass to chattels
– conversion
– detinue
Trespass to Chattels
• definition
– interference with plaintiff’s chattels
• chattels taken, destroyed, used, or(perhaps)touched
• remedy
– usually compensatory damages
• replacement of destroyed chattel
• repair of damaged chattel
Conversion
• definition
– interference so serious as to justify forced sale
• factors considered
– extent to which control exercised
– extent to which plaintiff’s rights denied
– duration of interference
– expense and inconvenience to plaintiff
Conversion
• Examples of conversion
– Defendant takes, detains, sells or destroys
plaintiff’s property
– trees are cut down and the lumber hauled from
the land
• Traditionally, a conversion occurs when some chattel
Is lost, then found by another who appropriates it to
his own use without legal authority to do so. Conversion
• Not all conversions are thefts because conversion
requires no element of dishonesty
• Innocent purchaser of stolen goods may also be held
liable for conversion
• Remedy for conversion
– compensatory damages
• defendant must buy chattel from plaintiff
(“forced sale”)
• price =market value at time of tort
Detinue
• definition: detention of chattel after demand for
return
• remedy
– usually compensatory damages
– occasionally return of chattel to plaintiff
• remedy available in court’s discretion
• remedy not available fortress pass or conversion
• Is the only cause of action allowing Plaintiff to get
back property rather than merely its value!
Recaption
• definition: re‐acquisition of chattel by owner
– e.g. shop keeper may grab something from
shoplifter who is trying to leave the store
• owner cannot use unreasonable force
• owner cannot breach the peace
– available for trespass, conversion, and detinue


Defences to Intentional Torts
• Complete defences:
– Protects the tort feas or from all liability
– Examples: consent, legal authority ,self‐defence,
necessity
• Partial defences:
– Allows court to reduce damages on the basis of
plaintiff’s own responsibility for a loss or injury
– Examples: provocation, contributory negligence
Consent
• Definition
– Plaintiff voluntarily agrees to experience an
interference with their body, land or goods
– A complete defence
• Consent must be free and informed, but can
be either express or implied
– No ‘consent’ if plaintiff was tricked or threatened
• Consent is revocable in most circumstances
Legal Authority
• Definition
– Provides a person with a lawful right to act in a certain way
– A complete defence
– Traditionally governed by common law rules, but now
provided by statute in many cases
• Examples:
– Exercising power of arrest in a lawful manner
– Meter readers entering onto land to perform their jobs
Self‐Defence
• Definition
– Right to protect oneself from violence and the threat of violence
– Tied to the torts of assault and battery
– Available only if person is at immediate risk
– Person acting in self‐defence cannot use more force than necessary in the circumstances
– Also applies to defence of a third party
• e.g. parent using reasonable force to protect a child
– A complete defence Necessity
• Definition
– Defendant’s actions are justified by an emergency
– Restricted to situations where immediate action required to avoid some calamity
– Courts will decide if the benefits flowing from defendant’s conduct outweigh the harm caused
– Generally classified as a complete defence, but defendant may not
entirely escape responsibility in all cases
• Examples:
– Physician providing urgent medical care to unconscious patient
– Person tearing down neighbour’s house to prevent spread of fire
Provocation
• Definition
– Words or actions that would cause a reasonable
person to lose self‐control
• Example: Defendant “snaps” after being taunted by the
plaintiff
– Closely tied to the torts of assault and battery
– A partial defence: defendant is liable for the
attack, but plaintiff’s damages are reduced
Contributory Negligence
• Definition
– Occurs when the plaintiff is partially responsible for the injury that the defendant tortuously caused
– A partial defence: damages are reduced to reflect the
plaintiff’s contribution to the injury
– Different legislation on contributory negligence exists in each province and territory
• Some statutes apportion or divide responsibility on the basis of the parties’ “fault”.
• While the defence is in theory broad enough to cover
every type of tort, some statutes refer specifically to
the parties’ “negligence


Invasion of Privacy
• striking a difficult balance
– privacy increasingly under threat of invasion
• e.g. camera‐equipped cellular telephones
• e.g. Internet predators and vulnerable children
– need to protect countervailing interests
• e.g. freedom of expression
• e.g. collection of personal information and data
Invasion of Privacy
• no independent tort of invasion of privacy
• reasons:
– courts want to support freedom of expression
– courts are concerned about defining concept of
privacy in a way that strikes a fair balance
between the parties
• e.g. courts are reluctant to award damages in favour of celebrities who seek out publicity but then complain
when they are shown in a bad light
– difficult to define scope of protected interests
– losses often merely intangible (embarrassment)
Invasion of Privacy
• possible emergence of judge‐made tort
– courts increasingly imposing liability for invasion
• surveillance camera to monitor a neighbour’s backyard
• unauthorized use of photograph
• unauthorized disclosure of HIV‐positive status
• section 162 of the Criminal Code
– crime of voyeurism: secretly observing or recording a
person “in circumstances that give rise to a reasonable
expectation of privacy”
– e.g. if the person is engaged in sexual activity or is nude
• statutory torts
– enacted in some provinces only
– liability for willful violation of privacy
Invasion of Privacy
• In Canada, the ability to sue in tort law for an
invasion of privacy varies from one jurisdiction
to another.
• Some countries(e.g.UK&USA)common
law tort of invasion of privacy exists.
• In Canada, only NL, MB, SK and BC have
created a statutory tort of invasion of privacy
• Other provinces had no grounds for private
legal action.
 
Invasion of Privacy
• various torts indirectly protect privacy
– trespass to land
• snooping photographer enters celebrity’s property
– breach of confidence
• trusted employee violates promise of secrecy
– abuse of private information
• newspaper publishes photograph of model coming out of a Narcotics Anonymous meeting
– misappropriation of personality
• business uses celebrity’s image to sell product
– negligence
• newspaper identifies victim in sexual assault case
Chapter 5Overview
Miscellaneous Torts Affecting Business
• conspiracy
• intimidation
• interference with contractual relations
• unlawful interference with economic relations
• deceit
• occupiers’ liability (see hand‐out)
• nuisance
• the rule in Rylands vs. Fletcher[discussed last week]
• defamation
• injurious falsehood

Background Rules
• recurring tension in business law
– aggressive competition vs.fair play
– market forces vs. legal intervention
• acts permitted unless specifically prohibited
– business torts: the exception — not the rule
Conspiracy
• the strange magic in numbers
– no tort if one party hurts another economically
• single party may be powerful multinational
– tort if two parties hurt another economically
• two parties may be weak individuals

Conspiracy
• plaintiff must prove
– if conspiracy to commit lawful act
• defendants’ primary purpose was to hurt plaintiff
– if conspiracy to commit unlawful act
• defendants should have known risk of harm

Intimidation
• plaintiff must prove
– threat to break duty in tort, contract, or crime
– intimidated party submitted to threat
– plaintiff suffered loss
• plaintiff need not prove
– defendant intended to cause loss or damage

Intimidation
• two‐party intimidation
– defendant pressured plaintiff directly
• unlawful threat other than breach of contract
• three‐party intimidation
– defendant pressured third party to hurt plaintiff
Interference with
Contractual Rtelations
• interference with contractual relations
– disruption of contract between plaintiff and another
• risk management
– danger in luring away competitor’s customers
– danger in luring away competitor’s workers
• forms of interference with contractual relations
– direct inducement to breach of contract
– indirect inducement to breach of contract

Direct Inducement to Breach
• directly cause breach with plaintiff
– eg convince customer to break agreement
– eg convince employee to quit job
• plaintiff must prove
– defendant knew about contract
– defendant intended to cause breach of contract
– defendant actually caused breach of contract
– plaintiff suffered loss
5 - 24IndirectInducementto Breach
• indirectly cause breach with plaintiff
– eg steal worker’s tools to prevent performance
• plaintiff must prove
– same factors as direct inducement
– plus defendant’s actions unlawful in themselves

Unlawful Interference with
Economic Relations
• Reach MD vs PMAC – 2003OCA decision
– Plaintiffsold calendarsto health care professionals and
included advertising by drug companies.
– Defendant told its members calendar violated its code of
Conduct>ad revenue went down
– This was false and business really suffered.
– OCA upheld tort of unlawful interference with economic
relations

Unlawful Interference with
Economic Relations
• 3 requirements for this tort from Reach MD vs
PMAC:
– Intent to injure
– Unlawful or illegal act(here, since it did not
violate its code, defendant had no authority to tell
its members what it did)
– Must be an economic loss(here, lost revenue)

Deceit
• deceit = intentionally misleading statement
• plaintiff must prove
– defendant made false statement
• sufficient if half‐truth
• sufficient if failure to update information
• sufficient if duty to disclose and silence
– defendant knew that statement was false
– defendant intended to mislead plaintiff
– plaintiff reasonably relied on statement
• generally unreasonable if puff, prediction, or opinion
– plaintiff suffered loss
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Remedies for Deceit
• deceit: tort rather than breach of contract
– tort damages look backward
• plaintiff monetarily placed as if statement not made
– contract damages look forward
• plaintiff monetarily placed as if statement true
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Defamation
• false statement that may damage reputation
• plaintiff must prove
– statement reasonably refers to plaintiff
• irrelevant that defendant did not intend reference
• plaintiff must be living person
• group statement must refer to plaintiff personally
– statement could hurt plaintiff’s reputation
– statement was published to third party
5 - 30Defamation
Committed a criminal offence, pedophile, committed a “clever
fraud”, cruel, racist, contagious disease, sexual impropriety,
dishonest, deceitful, immoral, ignorant, incompetent, inept,
irresponsible, negligent, unethical, unprincipled, unscrupulous,
unreliable, untrustworthy, corrupt, odious, lacks honour, lacks
integrity, sadistic, abused trust, violated a confidence, cheat,
crook, scoundrel, subversive, drunk, bankrupt, disloyal, faked an injury, was fired, sells inferior goods, acts in bad faith, unable to pay debts, unprofessional, engaged in a cover‐up, bribed, callous, disregard for the environment, pariah, bully, thug, unsanitary, nefarious, deadbeat dad
• But not “mere insult” of “vulgar abuse” – how is the
distinction drawn?
Source: Heenan Blaikie LLP: 2013 Professional Development Seminar Series: 8‐MinuteUpdates: Social Media “Defamation and Social Media” ‐ Bob Tarantino.
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Defences to Defamation
• justification (truth)
– honest and reasonable belief in truth insufficient
• absolute privilege
– complete immunity from liability
– no liability even if statement made in bad faith
– limited to statements made:
• during parliamentary proceedings
• between high government officials dealing with government
business
• by a judge, lawyer, litigant, or witness in legal proceedings
• between spouses

Defences to Defamation
• qualified privilege
– legal, moral or social obligation to make a statement to someone with a similar duty orinteres tin receiving it
– liability if statement made in bad faith
– important application of this defence arises under the
label of “public interest responsible journalism”
• fair comment
– informed opinion expressed re: matter of public
importance
– applies if opinion in question could honestly be held by some person – even if prejudiced or opinionated

Remedies for Defamation
• compensatory damages to repair losses
• injunction to prevent defamation
– rarely awarded due to concern for free speech
– requires clear evidence that defamation is likely

Injurious Falsehood
• false statement about a business causes loss
• plaintiff must prove
– defendant made false statement
– defendant acted out of malice
– false statement caused loss
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Injurious Falsehood
• forms of injurious falsehood
– slander of title
• statement that plaintiff does not own land for sale
– slander of quality
• statement that plaintiff’s products are shoddy
[bookmark: _GoBack]– other situations
• eg statement that house for sale is haunted
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CONCEPT SUMMARY 2.2

Remedies in Civil Litigation
Name of Remedy Purpose. Example
Compensatory damages financially compensate the plaintiff for aloss  provide an injured person with the amount

they spent on medical bills

Punitve demages

‘punish the defendant for acting very badly

‘punish an insurance company that fabricated
an aliegation of arson in an attempt to avoid
paying a benefit under an insurance policy

Nominal damages

symbolcally recognize that the defendant
acted wrongfully, even though the plaintiff
did not suffer any loss

recognize the right of  store that sued for
trespass, even though the unwanted customer
did no harm

Specific performance

requires the defendant to fulfll a promise:

compel performance by a vendor wha
contractually agreed to sell 2 piece of land
10 2 purchaser

Injunction requires the defendant to act in compel a construction company to remove.
particular way its equipment from a neighbour's property
Rescission terminates a contract eliminate a contract that a con arist ricked

an eiderty couple into signing
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