CML3117 LECTURE NOTES  

Lecture One – Introduction & The Origins & Nature Of International Law
Tuesday September 9/2014

INTRODUCTION – PART I

Final Exam – open book (on class notes key legislation, readings, textbook) 
- It will be about navigating your notes well enough to answer the exam 

Case Note – international politics; summary of the case 
Easy portion – critical reflection and answer the question in essay format 
- The case study will be made available to us November 4th (extended office hours here) 

THE ORIGINS & NATURE OF INTERNATIONAL LAW – PART II

Objectives 
Today 
· The Problem of defining Public International Law (PIL)
· The scope of PIL 
· Key Characteristics of PIL 
· Distinct from domestic law 
· Distinct from private international law

Next Class 
· Origins and development of international law
· Sources of international law (the beginning)

The Problem Of Defining Public International Law
Human Rights Law – Involves the individuals relationship with the state

Humanitarian Law – only applies in times of conflict and war; regulates the use of force between rebelling groups 
Example One: In Syria, you cannot target civilians if they are not part of the conflict – In Syria this law is being broken and these rights violated

· International Law
· Jeremy Bentham: Introduction to the Principles of Morals and Legislation, 1780
· “Droit des gens” or “ius gentium”

International Law: Genocide, war crimes, rape, mass rape, crimes against humanity 
· Private and public international law are different 
· Jeremy Bentham (Prior to it was “laws of nations”)
· Before the inter-war period it was easy to define international law, it was entities enjoying an international legal personality  now it’s more complex to define
· Ambiguous terms, rise of non-state actors (NGOs), globalization, emergence of new scopes and inter-governmental actors 
· There is a need for a new definition of international law 

Common Definition of International Law: From the American law institute of the foreign relations law of the US. It now takes into account inter-governmental organizations. States don’t have an international personality as the only key player anymore. 
· Only states can call on the UNSC (if there is a threat to international security), only states can call to take part in contentious proceedings in front of the ICJ, only the state can be a UN member

· Before the inter-war period: “Body of rules pertaining to the relations between states among each other” 

· Key Changes In The Inter-War Period 
Treaties: States sign treaties and they regulate international conduct and state relations with their own people 

· After the inter-war period 
“101: International law, as used in this Restatement, consists of rules and principles of general application dealing with the conduct of states and of international organizations and with their relations inter se, as well as with some of their relations with persons, whether natural or judicial” 

· The State Remains A Central Actor In International Law 

Two Things To Remember About Public International Law 
1) A system of rules regarded as mutually binding on states in their mutual relations 
2) A Body of law that increasingly regulates how states act within their traditional zone of sovereign authority 

The Scope Of Public International Law 
“It is no longer possible for a ‘generalist’ to cope with the  volume and complexity of the various branches of international law. Increasingly, the professional international lawyer, whether practitioner or scholar, is a specialist in a particular branch of the law and each branch develops its own complicated and often arcane doctrine” – Schachter, International Law in Theory and Practice (1991).
· Looks at traditional and contemporary law topics 






International Law Topics 
	Traditional
	Contemporary

	State succession
State responsibility
Peace and security
Laws of war
Laws of treaties
Laws of the sea
Laws of international water
Conduct of diplomatic relations
ETC…..
	Post-conflict rebuilding, peacemaking and peacekeeping
Terrorism
Immigration
Human rights and refugee rights
Environment
Intellectual property
Deep-sea resources, air law, and outer space activities
Nuclear energy ETC…



Key Characteristics of Public International Law 
· PIL is distinct from national law
· Domestic law (among persons within states) vs. public international law (between states) – Governs relations between states
· Multiplicity of domestic national legal systems vs. one single international legal system
· No constitutive authority; no supreme authority
· A “decentralized” and “horizontal” legal system

· Decentralized – No central institution 
· Horizontal – No supreme autonomy 

· A “true” system of law? Realists vs. liberals
· There is no way to force the state to be subject to international law, as individuals are subject to domestic laws – they are often bullied into it by peer pressure from other states

State Behaviour: It is in the interest of every single state to have international law working 

· PIL works in a different way (& matters)
· Two key principles of PIL
· Each state is sovereign in its own territory (state sovereignty)
· Sovereign equality of states
· Great level of “coercion” is unrealistic but increasing interdependence of states

	“I don't care what the international lawyers say, we are going to kick some ass.” George w. bush, September 2001

· PIL is distinct from private international law 
· Relations between private individuals involving a “foreign law” element
· Different subjects
· Public vs. private disputes
· One single legislation vs. different legislations and legal systems

Public International Law: Governs relations between states
Private International Law: Governs relations between individuals 

Example 2: Canadians have a contract in Portugal for the sale of goods in Lisbon and payment is to be made in Toronto – They need to recognize in Canadian court how to apply Portuguese law which will affect the validity of a contract. 
· When there’s a conflict in law, domestic law has to determine how to situation itself 

Readings – P.11-46, 47-50, 54, 56-83
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Lecture Two – Origins & Nature Of IL and Sources Of International Law
Tuesday September 16/2014

THE ORIGINS AND NATURE OF INTERNATIONAL LAW – PART I

Objectives
· Last Class 
· The problem of defining Public International Law (IL)
· The scope of PIL
· Main characteristics of PIL and why PIL matters for international lawyers
· Today’s Class
· Origins and development of PIL 
· Sources of international law: Treaty
· Next Class
· Sources of IL (continued)

Readings: p.11-46, 47-50,54,56-83

Origins of Public International Law

· Middle of the 15th century: “classical writers”
· Grotius: De Jure Belli ac Pacis (1625)

· Origins of public international law states with the treaty of Westphalia in 1648
Grutius: Argued that international law didn’t come from god, and he shifted it to a more state/people focus; he was one of the first writers of PIL and he helped to secure international rights for all 

· Modern international law starts with the Treaty of Westphalia (1648)
· State independent from the Church
· A treaty-based system (framework for peace and cooperation in Europe)

The treaty of Westphalia: 
· Broke the 30 years war
· Marked the acceptance of a new political order in Europe
· Clearly highlights the states independence from the church
· Became the legal framework for peace and cooperation in Europe

Development of Public International Law
 
Early Modern International Law (1648-1918)  
“Great power hegemony”
· Rules on: 
· Territorial sovereignty 
· Acquisition of title to territory (right to take territory by force) 
· Freedom of the high seas & freedom of trade

· States entered into treaties but only with the view to clarify their independence and prevent conflict 
· It was meant to re-enforce boundaries between powerful states 
· It was meant to limit a states power
· No one state would object if a state was in a position to take territory by force
· There was no dispute settlement states usually just went to war instead
· Freedom of the high seas – In the sea, states could do what they wanted (it belonged to everyone) – Today however, waters are VERY regulated
· International law was limited to European states 

· No constraint on the right of states to go to war
· War was an attribute of statehood

· Attempts to strengthen the role of PIL in the mid 19th century
· Vienna Congress (1815)
· Geneva Convention (1864) - Humanization of the law of warfare
· It was the first convention regarding humanitarian law 
· 1864- States agreed on the rights of soldiers, etc. 
· Hague Peace Conferences (1899 and 1907) - Permanent Court of Arbitration (1899)
· Attempts to limit unrestricted freedoms of states 

· Human rights institutions
· British and Foreign Anti-Slavery Society (1823)
· The International Committee of the Red Cross (ICRC)
· First forms of international organizations
· Internationalization of rivers & establishment of international river commissions: Rhine(1831/1868), Scheldt (1839), Danube (1856/ 1865)
· International administrative unions: International Telegraph Union (1865); Universal Postal Union (1874); Union for the Publication of Customs Tariffs (1890) 

Modern System of International Law (1919-present)
· 4 stages 
1) Inter-WW period
2) Establishment of the UN & Decolonization (1945-60)
3) Further expansion of the international community & end of the Cold War (1960-1989)
4) 1990/1992-
· One key objective: restricting the unfettered right of states to go to war (The restriction of a states ability to go to war)

Modern System: Key Developments
· League of Nations (1920) 
· President Wilson’s Fourteen Points (January 8, 1918)
· The establishment of “[a] general association of nations… for the purpose of affording mutual guarantees of political independence and territorial integrity to great and small states alike‟
· The primary purpose of The League of Nations?
· The primary purpose: Was the achievement of peace and security, and the promotion of international cooperation

Why was The League of Nations a failure?
· The League of Nations failed in preventing WWII from breaking out

· Major achievements of the League of Nations 
· Covenant of the League of Nations (1919),Art. 12(1) 
· The Members of the League agree that, if there should arise between them any dispute likely to lead to a rupture, they will submit the matter either to arbitration or judicial settlement or to inquiry by the Council, and they agree in no case to resort to war until three months after the award by the arbitrators or the judicial decision, or the report by the Council.”
· Kellog-Briand Pact (1928)

· BUT It DID pave the way for …
· Major achievements:
· Permanent Court of International Justice (1922-1946)
· International Labor Organization (ILO) & protection of refugees etc.
· The permanent international court of justice 
· Dispute resolution 
· International tribunal with a wide jurisdiction 
· It helped create the first permanent international body involving states
· The permanent court of arbitration
· Led to their willingness to limit the right of states to use force 
· IGOs created through a treaty

· Covenant of The League Of Nations created The League Of Nations
· Which said: War is permanent, but try and settle disputes peacefully, if you cannot do so after 3 months of trying, you may go to war
· They tried to limit the use of Force BUT states were in no way prohibited from using force 

· United Nations (1945)
· An international society based on the rule of law
· Created for the maintenance of international peace and security
· Key purposes and principles?
· 1) The prohibition of the use of force 2(4)
· 2) Giving The UNSC the responsibility to determine whether there is a threat to peace and security and the ability to adopt binding measures against those states (a couple not a mass amount at once) 
· Art. 2(4) of the UN Charter: use of force is prohibited
· Chapter VII of the UN Charter

· Decolonization and change in the composition of the international community
· IL becomes less Eurocentric
· Cooperation of states
· International peace and security & 
· Social and economic cooperation
· The UN has increased in numbers and reach 
· Emergence of new actors
· NGOs, corporations, liberation movements, individuals

· Codification of human rights on the global and regional level
· Many more UN Member States than before


SOURCES OF INTERNATIONAL LAW – PART II

Objectives 
· Today’s class
· Introduction to the sources of law
· Treaties: treaty-making process
·  Next class
· Treaties (continued)
· Other sources of IL

Introduction To The Sources Of The Law
Where does public international law come from and how is it made? 

· There is no “code” on international law; International law is evidence of state consent to follow international treaties, covenants, conventions, etc; Public international law is made BY states. 

· No “Code of International Law” 
· No Parliament on the international scene
· IL as evidence of state consent:
· S.S. Lotus case (1927, P.C.I.J.)
· “The rules of law binding upon States … emanate from 	their own free will as expressed in conventions or by usages generally accepted as expressing principles of law… Restrictions upon the independence of States cannot therefore be presumed.”
·  PIL is made by states

Key Sources of Public International Law

· International lawyers refer to one document – article 38(1) the statute of the international court of Justice (ICJ) 
· It applies to: a) International Conventions
   b) International Custom 
   c) General Principles Of Law (From Civilized Nations)
   d) Judicial Decisions and Teachings
· Article 38(1), Statute of the International Court of Justice (ICJ)
· The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply:   
· (a) International conventions, whether general or particular, establishing rules expressly recognized by the contesting States;  
·  (b) International custom, as evidence of a general practice accepted as law;  
·  (c) The general principles of law recognized by civilized nations;  
·  (d) Judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.  
· A rule become a rule of international law if:
· Accepted as such by the international community of states;
· Evidence appropriate to the particular source from which that rule is alleged to derive

Treaties 

· Statute of the International Court of Justice, Article 38(1): 
· “The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply: 
(a) International conventions, whether general or particular, establishing rules expressly recognized by the contesting States”;  
· Different names, but a common feature
· May be referred to as many things; conventions, treaties, charter, agreement, protocol, covenant (all means the same thing; all are legally binding)
· When states sign the UN Charter they are legally bound by that treaty
· States are only bound by treaties they have ratified or signed onto; they cannot be forced/required to sign on but they can be pressured by the international community 
· An instrument intended to create legally binding obligations on state parties
· Pacta sunt servanda: All states must honour any treaty they ratify – It is not enough to just sign on, they must follow the obligations set out in the treaty 
· Example 1: The Kyoto protocol had a loophole, which allowed a state to withdraw within a given period after they signed and ratified it (that was Canada was legally able to withdraw from the protocol)
· If you just sign a treaty, you are not as bound by it as you would be if you had ratified the treaty as well
· If you sign on you are not usually bound 
· Though, in some circumstances, you don’t even need to ratify a treaty (only sign onto it), signing onto it may be enough to hold the treaty as legally binding on any country who has signed it 
· Ie. A Unilateral Declaration: by signing on and declaring your intent as a state to follow the laws of the treaty, the treaty may be held as legally binding for your state to follow

· Example 2: The 1984 Convention on Torture was signed but not ratified by the USA
· Reservations to human rights treaties can be made, BUT only up to a certain point…

· Major instrument of cooperation in international relations
· Every treaty is published in the United Nations Treaty Collection
· Since 1946, more than 35, 000 treaties registered. 
· Reasons behind the prolific number of treaties?
· Who can conclude treaties?
· Anglo-Iranian Oil Case (ICJ 1952)
· Exception = ICRC (International Committee of the Red Cross)
· The ICRC was created by Dunant; ICRC has been asked by the UN to monitor the implementation of the Geneva Convention by states 
· It was an NGO created by individuals (but not it has a very specific status, they hold diplomatic immunity and a UN mandate, but are still part NGO; they are a Hybrid organization) 

1969 Vienna Convention On The Law Of Treaties (VCLT)
· Authoritative statement of customary law
· Codifies customary rules relating to treaties; ratification, terminations
· The rules contained in the Vienna Convention are "default" rules 
· If the treaty covers it that’s how it goes 
· If the treaty is silent on something/a specific area then we refer to the Vienna convention 

· The Vienna Convention applies if the treaty signed is silent on something, however the treaty ALWAYS prevails (Vienna convention ONLY applies if a treaty is silent on something) 
· It is common that a treaty will not say everything that is when we look at the Vienna convention 

· Even if a state is not subject to the Vienna convention, the court will still look to the Vienna convention to interpret the treaty 
· Vienna convention – is a convention of customary law that every state is subject to 

· Scope of the VCLT
· A “treaty” is an international agreement concluded between states in written form and governed by international law (Art. 2)
· Not to be confused with the 1986 Vienna Convention on the Law of Treaties (states and IGOs)
· “Every State possesses capacity to conclude treaties” (Art. 6)

· First Vienna convention – only states (1969) It covered: rules regarding treaties made between states 
· Second VCLT States and IGOS – but we don’t look at it this class 

The Treaty Making Process

· Majority of treaties are bi-lateral and involve the head of state or a vast majority of other important persons
· BUT There are also a vast majority of other multilateral treaties 

· Different if a bilateral or multilateral treaty
· Bilateral treaty: Smart Border Accord (December 2001), between US and Canada
· The Smart Border Accord was meant to ensure: 
· The secure movement of goods while controlling the irregular movements of arms, migration, etc. 
· Signed between the Canadian Prime Minister and The US President 
· Multilateral Treaty: Rome Statute of the International Criminal Court (1998)
· RARELY do you see the president sign a multilateral treaty; only if it is very symbolic will the head of state maybe sign it – Most of the time it is the minister of foreign affairs 
 
· “Classical” stages
1. Accrediting persons to conduct negotiations on behalf of each state
2. Negotiating the text
3. Adopting the text of a treaty
4. Signature, ratification, accession

1) Accrediting persons to conduct negotiations on behalf of each state
· Must be a person in authority to do so (“Full powers”)
· Concept of “full-powers” (art. 2, VCLT)
· Who has presumptive “Full powers”? (Article 7, VCLT)

· Who is in a position of authority to sign the treaty? (someone who has the full power to do so; head of state, government ministers, representatives, etc. 

a) Heads of State, Heads of Government and Ministers for Foreign Affairs, for all purposes;
b) Heads of diplomatic missions, for the purpose of adopting the text of a treaty between the accrediting State and the State to which they are accredited; 
c) Representatives accredited by States to an international conference or to an international organization, for the purpose of adopting the text of a treaty in that conference, organization or organ.

2) Negotiating the text of the treaty
· If they don’t want the Geneva convention used they will cover all the areas of the treaty themselves
· No set of formula
· Bilateral vs. multilateral

3) Adopting the text of a treaty
· Article 9, VCLT --> Consent of states is needed
· Bilateral vs. multilateral
· Not uniform
· Ex: multilateral treaty adopted at the UN GA: 2/3 of the states present and voting
· Bilateral-treaties – Meet for bilateral negotiation and it occurs in a direct negotiation capacity
· Multilateral-treaties – Treaties negotiated in large multi-lateral conferences, very large sittings, every single state and their experts, the representatives of the state all take part 
· Once they agree on a draft then they meet again in 6 months, it is a very long process and can take years at the multilateral level
· Eventually they will adopt the treaty; the treaty is only adopted when all states consent 

· Is it really the consent of all states that is needed? 
· Most of the time treaties adopted at the UN General Assembly require 2/3 of the states present and voting to agree on the treaty (It is impossible to get every state to agree on everything about every treaty) – The consent of ALL states is not always required (just a clear majority – often 2/3) 
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Lecture Three – Sources Of International Law
Tuesday September 23/2014

SOURCES OF INTERNATIONAL LAW

Last Class’ Recap
· Art 38(1), ICJ Statute
· The Court, in deciding disputes, shall apply: 
· international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; 
· international custom, as evidence of a general practice accepted as law; 
· the general principles of law recognized by civilized nations; 
· subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.
· Treaties
· 1969 Vienna Convention on the Law of Treaties (VCLT)- “default rules”
· When the rule is put into place, when a rule is not put into place we look at the Vienna Convention 
· Treaty-making process
1) Accrediting persons to conduct negotiations on behalf of each state.
· Presumptive “full powers” in Canada: Governor General, Prime Minister, Minister of Foreign Affairs
2) Negotiating the text
	Ex: Statute of Rome -->International Criminal Court: 
· 1989: UN General Assembly request to the International Law Commission
· 1994: International Law Commission completes its work on the draft Statute
· 1995: Ad Hoc Committee on the Establishment of an International Criminal Court meets twice
· 1996-98: Preparatory Committee on the Establishment of an International Criminal Court to prepare a widely acceptable consolidated draft text
· 1998: Rome diplomatic conference to adopt final text

· Bilateral treaties: Through direct negotiation
· Multilateral treaties: Can be very long, take place in international law and regional organizations (UN specialized agencies) 
· Example 1. Statues of Rome (International Criminal Court) 

3) Adopting the text of a treaty
· When a treaty is finalized, adopting the treaty: you will agree on the content on the treaty but it doesn’t mean that it is applied 
Class Objectives
· Finalize the class on treaties:
· Treaty-making process:
4) Signature, ratification, accession
· Entry into force
· Observance and interpretation of treaties
· Reservations
· To be read in conjunction with the UN Human Rights Committee General Comment 24 (52) (1994)- hereafter GC 24(52) 1994)
· Termination, suspension

Students Question
1) The US compliance with CAT obligations regarding interrogation techniques in Guantanamo?
2) The Kyoto Protocols 

The Convention Against Torture (CAT)
The CAT & Other Cruel, Inhumane or Degrading Treatment/Punishment 

· Came into force in 1984
· Requires state parties to take measures to end torture and to criminalize all acts of torture
· Torture is prohibited but they have to make it illegal in their own legislation to criminalize it 
· Both mental and physical suffering may constitute torture if it is applied purposely 
· We are targeting the person who has authority; its committing and agreeing (to torture) 
· Defines “torture” as
· Art. 1:	(…) any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering 	arising only from, inherent in or incidental to lawful sanctions

· United States signed CAT in 1988 and ratified it in 1994, subject to reservations
· CAT is not self-executing 
· Guantanamo is in total control of the USA
· The CAT does not apply in the context of the war on terror  
· Torture prohibited inside and outside the US by law
· Federal and state statutes
· Chapter 113C of the United States Criminal Code (Federal Torture Statute)
· Cruel, inhuman, and degrading treatment or punishment NOT prohibited by law BUT
· Indirect constitutional protections
· Congress’ guidelines concerning the treatment of detainees that clearly prohibit the “cruel, inhuman and degrading treatment or punishment of persons under the detention, custody, or control of the United States Government”
· 2008 case : Boumediene v. Bush, 553 U.S. 128 S.Ct. 2229
· Supreme Court held that constitutional protections extended to non-citizen detainees held at Guantanamo because Guantanamo, while not technically part of the United States, is nonetheless subject to its complete control.

· The Pb is NOT whether the US complies with the CAT or not
· It has more to do with the application of CAT in the context of the ‘war on terror”
· Rule of lex specialis
· Bush administration: CAT does not apply to armed conflicts (1949 Geneva Conventions apply – humanitarian law)
· Humanitarian law applies during war in times of armed conflicts, and human rights violations are violated
· Obama Administration has not taken any formal position BUT
· 2009 Executive Order:  all detainees held by the United States during an armed conflict must be treated consistently with several domestic statutes and international agreements, including CAT and the Federal Torture Statute.

Signature, Ratification, Accession
· Art 11, VCLT  (1969)
· “The consent of a State to be bound by a treaty may be expressed by signature (…) ratification (…) or accession, or by any other means if so agreed”
· Signature and ratification
· Ratification and signature are different. All treaties do not need ratification, multilateral and bilateral do not necessarily need ratification, when there is no ratification then a signature is required, if a treaty requires ratification and a signature it is called Simple Signature (multilateral needs both the two essentials)
· “Definitive signature” – without the need for ratification
· “Simple signature” - subject to ratification
· In state practice (bilateral vs. multilateral treaties)
· Why does « simple signature » prevail in state practice?
· Lisbon treaty: president signed it and asked the people if they were okay with the treaty going through… referendum was called, PM signed, and signed and ratified the treaty 
· PM in Canada can only sign and ratify…nobody else…parliament doesn’t do anything
· USA president signs, congress ratifies, president ratifies

· If ratification is necessary, what is the legal effect of a signature)? 
· Art. 18, VCLT (1969):
· “A State is obliged to refrain from acts which would defeat the object and purpose of a treaty when: (a) it has signed the treaty (…)subject to ratification (…) until it shall have made its intention not clear to become a party to the treaty”
· Ex no1 : Cuba
· In Cuba, the treaty cannot be combined, one obligation: suppose to apply with its treaty obligations
· If a treaty comes to an end, and it useless, states come together and say that it is ineffective anymore, all states have to agree, and then it is abolished
· Accession has the same legal effect as ratification
· GofC signed the protocol in April 1998
· Signed the International Covenant on Civil and Political Rights in 2008 but has not ratified it yet
· Ex no 2: U.S.A and the International Criminal Court (ICC)
· “This is to inform you, in connection with the Rome Statute of the International Criminal Court adopted on July 17, 1998, that the United States does not intend to become a party to the treaty (…) The United States requests that its intention not to become a party, as expressed in this letter, be reflected in the depositary’s status lists relating to this treaty.” (May 2002)
---->Between December 2000 & May 2002?
----> Since June 2002?
----> 2012: three oral statements by the Obama Adm. that the U.S. respect the “object and purpose” of the ICC’s Rome Statute. Is it enough?
· Accession (Art.2 (1)(b) & 15, 1969 VCLT)
· “When a state accepts the offer or the opportunity to become a party to a treaty already negotiated and signed by other states”. 
· The same legal effect as ratification
· Usually occurs after the treaty has entered into force, but not always….
· Conditions for accession specified in treaty 


Canada & The Kyoto Protocol

· Article 27: Kyoto protocol December 15, 2011 legal right to formally withdraw from the Kyoto Protocol (not common to re-enter into the Kyoto protocol)
· 
· United Nations Framework Convention on Climate Change (UNFCCC) , in 1992
· Objective: “the stabilization of greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous anthropogenic interference with the climate system […] within a time-frame sufficient to allow ecosystems to adapt naturally to climate change, to ensure that food production is not threatened and to enable economic development to proceed in a sustainable manner” (article 2 of the Convention).
· Parties to the Convention, including Canada, should “[…] take the lead in combating climate change and the adverse effects thereof” (paragraph 3(1) of the Convention).
· 1997, the Kyoto Protocol is adopted (Obj: reduction of overall emissions of gases by at least 5% below 1990 levels (article 3 of the Protocol).
· The Government of Canada signed the Protocol in April 1998
· 2007 Canada's plan: new target to reduce greenhouse gas emissions 34% higher than the target established by the Protocol
· Kyoto Protocol Implementation Act (SC 2007, c 30) entered into force in Canada June 2007.
· 2008: three applications for judicial review to the FC
· « Does the KPIA contemplate judicial review in a situation like this where the government declares to Parliament and to Canadians that it will not, for reasons of public policy, meet or attempt to meet the emissions targets established by the Kyoto Protocol?”
· Finding: « “While there may be a limited role for the Court in the enforcement of the clearly mandatory elements of the Act, such as those requiring the preparation and publication of Climate Change Plans, statements and reports, those are not matters which are at issue in these applications” (Friends of the Earth v Canada (Governor in Council), 2008 FC 1183 at para 46).
· December 15, 2011: legal right to formally withdraw from the Kyoto Protocol
· Kyoto Protocol to the United Nations Framework Convention on Climate Change, Article 27:
1) At any time after three years from the date on which this Protocol has entered into force for a Party, that Party may withdraw from this Protocol by giving written notification to the Depositary.
2) Any such withdrawal shall take effect upon expiry of one year from the date of receipt by the Depositary of the notification of withdrawal, or on such later date as may be specified in the notification of withdrawal.
3) Any Party that withdraws from the Convention shall be considered as also having withdrawn from this Protocol
· In January 2012, Judicial Review, dimissed in June 2012: “The government’s decision to withdraw from the Kyoto Protocol was not forbidden by the KPIA and as such did not violate the KPIA”

Entry Into Force

· = When the treaty becomes legally binding for the State that is party to the treaty
· VCLT (1969), Article 24
·  “1. A treaty enters into force in such manner and upon such date as it may provide or as the negotiating States may agree. 2. Failing any such provision or agreement, a treaty enters into force as soon as consent to be bound by the treaty has been established for all the negotiating States”
· Different for bilateral and multilateral treaties

· Statute of Rome creating the International Criminal Court, Article 126
· “1. This Statute shall enter into force on the first day of the month after the 60th day following the date of the deposit of the 60th instrument of ratification, acceptance, approval or accession with the Secretary-General of the United Nations”
· Statute of Rome, creating the international criminal court, article 126, multilateral treaties: after a certain number of states… It will be ratified

· United Nations International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families 
· Signed in1990, 
· Entered into forced on 1 July 2003, after the threshold of 20 ratifying states
· Convention on patents of invention, drawings and industrial models, trade marks, and literary and artistic property
· Signed in 2006
· Did not enter into force because it was not ratified by a sufficient number of states
· After a treaty enters into force “state parties" to the treaty.

· Ratification or accession: entry of force only when legally binded by a certain number of states before it is accepted 

Observance Of Treaties 

· A fundamental principle of treaty law is pacta sunt servanda

· VCLT (1969), Article 26:
· “Every treaty in force is binding upon the parties to it and must be performed by them in good faith”

· Article 26: every treaty in force is binding upon the parties to it and must be performed by them in good faith. 

Interpretation Of Treaties 
· VCLT (1969), Article 31
· « A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose”
· VCLT (1969), Article 32
· “Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion (…) when the interpretation according to article 31: 
(a) Leaves the meaning ambiguous or obscure; or 
(b) Leads to a result which is manifestly absurd or unreasonable »

Reservations

· Reservations: not to apply certain provisions of the treaty
· READ****(Conseqeuences of an an unaccapetable treaty reservation? GC 24 (52) 1994, para. 18)

· VCLT (1969), Article 2: 
· (d) “Reservation” means a unilateral statement, however phrased or named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State”

Formulation Of Reservations

· Reservations can be made unless it is prohibited by the treaty

· VCLT (1969), Article 19
· A State may formulate a reservation unless: 
· -“Prohibited by the treaty”; OR
· “The reservation is incompatible with the object and purpose of the treaty” (human rights treaties).
· Consequences of an unacceptable treaty reservation?
· GC 24(52) 1994, paragraph. 18
· “Reservations must be specific and transparent”
·  GC 24 (52) 1994, paragraph. 19 and 20

· GC 24 (52) (1994), paragraph. 6 to 9
· The absence of a prohibition on reservations does not mean that any reservation is permitted (…) Even though, unlike some other human rights treaties, the Covenant does not incorporate a specific reference to the object and purpose test, that test governs the matter of interpretation and acceptability of reservations.
· (…) The object and purpose of the Covenant is to create legally binding standards for human rights by defining certain civil and political rights and placing them in a framework of obligations, which are legally binding for those States which ratify (…).
· (…) provisions in the Covenant that represent customary international law (…) may not be the subject of reservations. Accordingly, a State may not reserve the right to engage in slavery, to torture, to subject persons to cruel, inhuman or degrading treatment or punishment, to arbitrarily deprive persons of their lives, to arbitrarily arrest and detain persons, to deny freedom of thought, conscience and religion, to presume a person guilty unless he proves his innocence, to execute pregnant women or children, to permit the advocacy of national, racial or religious hatred, to deny to persons of marriageable age the right to marry, or to deny to minorities the right to enjoy their own culture, profess their own religion, or use their own language. And while reservations to particular clauses of Article 14 may be acceptable, a general reservation to the right to a fair trial would not be.

Procedure Regarding Reservations

· You make a reservation once you ratify it. once treaty is ratified, 5 yrs have passed, the reservation cannot be done because it is too late

· VCLT (1969), art.23
· A reservation must be formulated in writing and communicated to all contracting states
· A reservation must be made by the state when expressing its consent to be bound

Why Do States Make Reservations?

· Why do states make reservations: timing matters with reservations, they are made only when you express to be bounded.

· Ex: UN Convention on the Rights of the Child (1989), Article 37 (c) on detention of children with adults:  
· “The Government of Canada accepts the general principles of article 37 (c) of the Convention, but reserves the right not to detain children separately from adults where this is not appropriate or feasible”. 
· What are the advantages of reservations?
· What are the dangers of reservation?

Distinction Between A Declaration & Reservation
· GC 24(52) 1994, paragraph. 3:
· « If a statement (…) purports to exclude or modify the legal effect of a treaty in its application to the State, it constitutes a reservation. Conversely, if [a text] merely offers a State's understanding of a provision but does not exclude or modify that provision in its application to that State, it is, in reality, not a reservation »

· How the state understands the scope and meaning of a treaty- NOT how the treaty should apply to the state 

· Timing
· VCLT (1969), Article 23 (2)

Example: Kuwait  International Covenant On Civil & Political Rights 1966 

ICCPR

2.1. Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. 
3. The States Parties to the present Covenant undertake to ensure the equal right of men and women to the enjoyment of all civil and political rights set forth in the present Covenant.
	
Interpretative declaration: “Although the Government of Kuwait endorses the worthy principles embodied in these two articles as consistent with the provisions of the Kuwait Constitution in general and of its article 29 in particular, the rights to which the articles refer must be exercised within the limits set by Kuwaiti law”

25: Every citizen shall have the right to vote and to be elected at genuine periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the electors”):
	
Reservation: “The Government of Kuwait wishes to formulate a reservation with regard to article 25(b). The provisions of this paragraph conflict with the Kuwaiti electoral law, which restricts the right to stand and vote in elections to males. It further declares that the provisions of the article shall not apply to members of the armed forces or the police”

Effect Of Permissible Reservations 

	VCLT Article 21
	Explanations

	(1) Modifies
(a) Obligations of reserving state re other states to extent of reservation
(b) Provisions to which reservation relates to same extent for other party re reserving party
(2) No effect on obligations between other parties
(3) If state objects to reservation and objecting state has not opposed entry into force of treaty between itself and reserving party è provisions affected by reservation do not apply between objecting and reserving states
	Re -21(1): Reciprocal effect of reservation between accepting and reserving state
Re- 21(2): No effect between parties other than reserving state
Re- 21 (3): Objecting state can declare reserving state to be a non-party or say nothing and provision does not apply between them






[image: ]
Reservations
[image: ]


Termination Of Treaties 
· Mutual consensus (VCLT, article 54)
· Fundamental changes of circumstances (VCLT, article 62)
· only if not foreseen and susceptible to alter radically the circumstances on the basis of which a treaty was concluded - Fisheries Jurisdiction Case (Contentious case 1973, ICJ) 
· If a party has violated or breached its treaty obligations
· Distinction between « breach » and « material breach »
· Degree of gravity
· Material breach invoked as a ground for permanently terminating the treaty itself
· Article 60: Material breach - Namibia Case (Advisory Opinion, 1971, ICJ)
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Lecture Four – Sources Of International Law 
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SOURCES OF INTERNATIONAL LAW

Last Class’ Recap 
· Fourth and final step of treaty-making process: Signature, ratification, accession
· Consent to be bound is distinct from a treaty's entry into force
· Observance of treaties
· Pacta sunt servanda (art. 26 & art. 27, VCLT)
· Interpretation of treaties (art. 31 & art. 32, VCLT)
· Reservations
· Definition /Time to make the reservation/Always in writing
· A treaty might prohibit reservations

"No reservation or exceptions may be made to this Convention unless expressly permitted by other articles of the Convention.” (Article 309, 1982 United Nations Convention on the Law of the Sea)

· OR only allow for certain reservations to be made:

“Any State may make reservations to the convention other than to Articles 1 to 3 inclusive.” (Article 12(1), 1958 Geneva Convention on the Continental Shelf)

· IF nothing in the treaty -->rules contained in Art. 19 VCLT apply

· Distinction between reservation & interpretative declaration

Declaration by Djibouti regarding the 1989 Convention on the Rights of the Child: “[The Government of Djibouti] shall not consider itself bound by any 	provisions of articles that are incompatible with its religion and its traditional values.”
	
Reservation or interpretative declaration?
Compatible with the object and purpose of the Convention?

Several elements to consider: 

1. Interpretation both of the treaty text and of the purported reservation required
2. Timing
Todays Objectives 
· Legal effect of treaties
· Termination of treaties
· Custom
· Other sources of law  (time permitting)

The Legal Effect Of Reservations 

· States’ Options Following One States Reservation
1) Accept the reservation
2) Object to the reservation on whatever grounds they wish

· What is the most common response by states in practice?

Objection To A Reservation 

· If a State chooses to object to a reservation, it has two choices:

1) Object to the reservation, but consider the reserving State a party to the treaty
2) Object to the reservation AND indicate that, as between itself and the reserving State, it does not consider the reserving State a party to the treaty (Art. 20(4)(b) VCLT)

1. Object To A Reservation Alone 

"In the view of the Government of Finland this reservation [by Indonesia to the 1989 Child Convention] is subject to the general principle of treaty interpretation according to which a party may not invoke the provisions of its internal law as justification for failure to perform a treaty.  For the above reason the Government of Finland objects to the said reservation.  However, the Government of Finland does not consider that this objection constitutes an obstacle to the entry into force of the said Convention between Finland and the Republic of Indonesia." 

Why did finland object?? ……

2. Object To Reservation AND To Entry Into Force 

“The United Kingdom objects to the reservation entered by the Government of Syria in respect of the Annex to the [VCLT] and does not accept the entry into force of the Convention as between the United Kingdom and Syria.”

Acceptance Of The Reservation 

· Reciprocal effect of reservation between accepting and reserving state

Example One: Libyan reservation to the 1961 Vienna Convention on Diplomatic Relations in relation to the diplomatic bag, permitting Libya to search the bag with the consent of the state, and insist that it be returned to its state of origin.
· The UK did not object to the reservation.
· What does that mean? 

Recap Of Reservations 
1. Legal effect of reservations which are accepted:  reciprocal effect of reservation between accepting and reserving state (Article 21(1) VCLT)
2. Legal effect of objections to reservations: the provision to which the reservation relates does not apply as between the reserving and objecting State, to the extent of the reservation (Article 21(3) VCLT & Article 20(4)(b) VCLT)
3. No legal effect between parties other than reserving state (Art. 21(2) VCLT)
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· State that signs a treaty has a regulation to refrain from the treaty.  (Article 18) 
· Consent to be bound: act whereby the state demonstrates its willingness, 
· Entry force into a treaty: when the treaty becomes legally binding
· Reservation: when the state signs and ratifies and accesses the treaty, must be made by the state when consent to be bound NOT after
· Declaration: when it is broad, not specific 
· Signing, ratifying and accessing (timing, you can only do a reservation through these 3 components) 
· State makes a reservation, other state can accept or object to the reservation 
· State has the option to reject the reservation, and indicate that between itself and the reserving state, it doesn’t consider the reserving

State Practice Inconsistent

"At the time of ratification of the International Covenant on Civil and Political Rights ... the United States of America expressed a reservation relating to article 6, paragraph 5, of the Covenant, which prohibits the imposition of the death penalty for crimes committed by persons below 18 years of age. France considers that this United States reservation is not valid, inasmuch as it is incompatible with the object and purpose of the Convention. Such objection does not constitute an obstacle to the entry into force of the Covenant between France and the United States."  

Termination Of Treaties

A state cannot unilaterally decide to terminate a treaty
· You need a good reason to terminate a treaty

1. Termination pursuant to the treaty
2. Termination for reasons recognised at law (i.e., only under certain circumstances enumerated by the VCLT)

Termination For Reasons Recognized By Law

· Mutual termination (article 54)
· Ex: 2009 Treaty of Lisbon (replacing the 1997 Treaty of Amsterdam)
· If a party has violated (or breached) its treaty obligations
· CANNOT be invoked as a reason to terminate a treaty UNLESS it is a material breach (article 60)
· BUT it may be reason enough to suspend the treaty
· Gabcikovo-Nagymaros case (or Danube Dam Case) (Contentious Case, ICJ, 1997) – in your book
· Namibia Case (Advisory Opinion, ICJ, 1971) – in your book

Namibia Case Study (P. )
· South Africa had to guarantee the well being of the people concerned 
· South Africa occupied Namibia (apartheid was implemented) 

· Question: “What are the legal consequences for States of the continued presence of South Africa in Namibia, notwithstanding Security Council resolution 276 (1970)?”

Customary International Law

· Art. 38.1 (b) of the ICJ Statute: 
· “International custom, as evidence of a general practice accepted as law”
· Emergence of customary law depends on two factors
1. State practice – Objective element
· Generality of practice
· Uniformity, consistency of the practice
· Duration 
2. Opinio juris – Subjective (or psychological) element

· State Practice and Opinion Juris – subjective (or psychological) element these two go hand in hand 
· Accepted by states as such, it’s a state practice as legitimate by a large community of states 

“Not only must the acts concerned be a settled practice, but they must also be such, or be carried out in such a way, as to be evidence of a belief that this practice is rendered obligatory by the existence of a rule requiring it … The States concerned must feel that they are conforming to what amounts to a legal obligation.” (North Sea Continental Shelf cases (ICJ, 1969, p. 3 at 44)

State Practice 

· Has to be general and widespread (doesn’t have to be anonymous) otherwise there wouldn’t be no custom (cannot be every single state) 
· Ex. Russia and European states (It doesn’t have to be all states, it depends on the law at stake)
· STATE PRACTICE HAS TO BE Both extensive and uniform (only if custom is created over a short period of time)

· General practice does not require the unanimous practice of states
· “In order to deduce the existence of customary rules, the Court deems it sufficient that the conduct of States should in general be consistent with such a rule; and that instances of State conduct inconsistent with a given rule should generally have been treated as breaches of that rule, not as indications of the recognition of a new rule.” (Nicaragua case, ICJ,1986, paragraph. 186)
· A practice can be general even if not universally accepted (NSCSC, ICJ, 1969, paragraph. 73)
· Ex: law governing outer space activities
· Time factor- long vs. short period of time (NSCSC, ICJ, 1969, para. 74)
· If short period: “state practice, including that of states whose 	interests are specifically affected”, should be “(...) both extensive 	and virtually uniform”

Opinio Juris

· Rules permitting states to act in a particular way (permissive rules)
· Rules imposing duties upon states
· The existence of the rule in the opinio iuris of States has to be confirmed by state practice
· Opiniono Juris HAS to be confirmed by state practice

Where To Look For Evidence Of Customary Law?

· Published material:
Diplomatic correspondence, policy statements, press releases, the opinions of official legal advisers, official manuals on legal questions, executive decisions and practices, state legislation, international and national judicial decisions, international instruments, a pattern of treaties in the same form, the practice of international organizations, resolutions relating to legal questions in the UN General Assembly, publications by international law commentators etc.

· State practice also includes omissions

Interaction Of Treaty & Customary International Law (CIL)

1. Treaties as authoritative statements of customary law
· Treaty that codifies a rule of customary law (ex: VCLT)
· Treaty that is a “crystallization” of emerging law: strict conditions for it to become part of ICL: 1969 North Sea Continental Shelf Cases (course notes)
2. Treaties that contradicts existing customary international law

1. Treaties As Statements Of CIL

1. A treaty intented to be codificatory of the existing law
Example: VCLT- US Department of State Website
“The U.S. Senate has not given its advice and consent to the treaty BUT the United States considers many of the provisions of the Vienna Convention on the Law of Treaties to constitute customary international law on the law of treaties”

2. A treaty intended to crystallize emerging law
Strict Conditions : ONLY IF the treaty is accepted by all states in practice (see: North Sea Continental Shelf Cases, ICJ, 1969- course notes)

· 1. Codifies a rule
· 2. Crystallization of emerging law (This is rare, one case deals with the continental shelf)

2. Treaties In Contradiction Of CIL

· Unless a treaty comes to an end through desuetude (where the treaty prevails)  the treaty is in contradiction of CIL
· If the treaty ends and the Jus-Cogens norm is ignored  Custom will prevail

· Treaty prevails
· Subject to jus-cogens norm (art. 53, VCLT)

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law. For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.

EXAMPLE???

· Unless treaty comes to an end through desuetude

Is the Universal Declaration of Human Rights CIL?

· A declaration isn’t a treaty 

· Eleanor Roosevelt (1949)
“In giving our approval to the declaration today, it is of primary importance that we keep clearly in mind the basic character of the document. It is not a treaty; it is not an international agreement. It is not and does not purport to be a statement of law or of legal obligation. It is a declaration of basic principles of human rights and freedoms, to be stamped with the approval of the General Assembly by formal vote of its members, and to serve as a common standard of achievement for all peoples of all nations”
· Today?
· Statement 95/1 - Notes For An Address By The Honourable Christine Stewart, Secretary Of State (Latin America And Africa), 1995
“…Canada regards the principles of the Universal Declaration of Human Rights as entrenched in customary international law binding on all governments”

The “Persistent Objector” Rule

“Once established, a norm of international customary law binds all states with the exception of only those states that have persistently rejected the practice prior to its becoming law.  While a certain practice does not require universal acceptance to become a norm of customary international law, a norm which has been accepted by the majority of States has no binding effect upon a State which has persistently rejected the practice upon which the norm is based”

Domingues v. United States (Inter-American Commission on Human Rights, 2002, para. 21)

Key Principles Of The “Persistent Objector” Rule

· The state must have objected to the rule in the course of its formation 
· The state must be consistent in its objection
· The state’s objections must be express
· The state cannot evoke a jus-cogens norm

Key Decisions Of The “Persistent Objector” Rule 

· Anglo-Norwegian Fisheries Case (contentious case, ICJ, 1951)
· A state may contract out of a custom in the process of formation.  Objection must be clear. Norway was allowed to enforce her system of wider than ordinary exclusive fishing zone
· Domingues  (IACHR, 2002)
· The U.S.: persistent objector to the prohibition of juvenile executions? ***
· The IACHR examined United States reservations practice
· Convention on the Rights of the Child, article 37(a)
· Fourth Geneva Convention, art. 68(4)

***The death penalty is now forbidden in all states for those under the age of 18 at the time of their crime following the Supreme Court's ruling in Roper v. Simmons (2005)) 

Question: What if instead of one persistent objector rule, there are several?
How many persistent objectors does it take before a norm is barred from evolving into CIL at all?
-- ICJ’s advisory opinion on the legality of nuclear weapons (1996)

Advisory Opinion (1996)

Question: “Is the threat or use of nuclear weapons in any circumstances permitted under international law?”

Finding: Nuclear weapons have not been employed in combat since 1945 BUT there is no CIL prohibiting nuclear weapons

Reasons:
· The nuclear weapons-possessing states always reserved their legal right to use their nuclear weapons in an “extreme circumstance of self-defense, in which the very survival of a state would be at stake”
· Numerous treaties regulate – but manifestly do not purport to ban completely – nuclear weapons

Other Sources Of Law

*** A REMINDER ***
Statute of the International Court of Justice, Article 38.1:
· International conventions
· International custom
· General principles of law 
· Judicial decisions and the teachings of the most highly qualified publicists

The General Principles Of Law

ICJ Statute, art. 38.1 (c):  “The general principles of law recognized by civilized nations”
· !! Term “civilized”
· Purpose?
· A body of legal principles and rules that are common to all, or almost all national legal systems (Corfu Channel case, ICJ, 1949)
· Complicated in reality!

Some Key Ideas:
South West Africa Case (ICJ 1950): “The way in which international law borrows from this source is not by means of importing private law institutions ‘‘lock, stock and barrel’’, ready-made and fully equipped with a set of rules. It would be difficult to reconcile such a process with the application of the ‘‘general principles of law’’. In my opinion, the true view of the duty of international tribunals in this matter is to regard any features or terminology which are reminiscent of the rules and institutions of private law as an indication of policy and principles rather than as directly importing these rules and institutions” 
Writings Of Jurists & Publicists

ICJ Statute, Art. 38(1)(d): “Subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law”
· Meaning of “subsidiary”?
· Judicial decisions

Article. 59:  “The decision of the Court has no binding force except between the parties and in respect of that particular case” BUT case law matters
· Learned writers- conceptual framework necessary for any legal discussion
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Lecture Five – Sources Of International Law & Subjects Of International Law
Tuesday October 7/2014 

SOURCES OF INTERNATIONAL LAW – PART I

Last Class’ Recap

· Legal effect of reservations
· Termination of treaties
· Mutual termination (article 54 of 1969 VCLT)
· “Material breach” (art. 60(3) of the 1969 VCLT)
· Custom
· State practice and opinio juris
· Persistent objector rule
· Interaction of Treaty and Customary International Law
· Treaties as authoritative statements of international law
· Treaties that contradict existing customary international law

Today’s Objectives 

· Other sources of law
· Listed  & not listed in article 38 of the ICJ statute
· Hierarchy of sources
· Key subjects of international law (beginning)

Objectives For The Next Three Classes

· Key Subjects of International Law
· States and Statehood
· IGOs: the UN
· Corporations and NGOs
· People and people seeking self-determination

Other Sources Of Law
Listed in Article 38 of The ICJ statute

General Principles Of Law 

“General principles of law recognized by civilized nations” (ICJ Statute, art. 38.1 (c))
· Today: “peace-loving” instead of “civilized”
· Used to “fill the gap” when neither treaty nor custom can help in an international state dispute
· Legal principles and rules that are common to almost all national legal systems (Corfu Channel case, ICJ, 1949)
·  Ex: good faith
· More complicated than that in reality. Why?

*** A REMINDER ***
Statute of the International Court of Justice, Article 38.1:
· International conventions
· International custom
· General principles of law 
· Judicial decisions and the teachings of the most highly qualified publicists

· Ways to prevent this?
Principle 1: We should have judges from different places in the world, and we should have a broad representation 
Principle 2: Because we are in an international setting we cannot just import key rules that would be seen as general principles of law, we have to interpret them in a way that takes into account the fact that there are 

· “In the body as a whole the representation of the main forms of civilization and of the principal legal systems of the world should be assured” (Art. 9, Statute of the ICJ). 
· Guidance offered by Judge Sir Arnold McNair in his Separate Opinion in the South-West Africa case (ICJ, 1950, Advisory Opinion, at 142- next ppt.)
“The way in which international law borrows from this source is not by means of importing private law institutions ‘‘lock, stock and barrel’’, ready-made and fully equipped with a set of rules. It would be difficult to reconcile such a process with the application of the ‘‘general principles of law’’. 
“In my opinion, the true view of the duty of international tribunals in this matter is to regard any features or terminology which are reminiscent of the rules and institutions of private law as an indication of policy and principles rather than as directly importing these rules and institutions” 

Statute of the International Court of Justice, Article 38.1:
· International conventions
· International custom
· General principles of law 
·  Judicial decisions and the teachings of the most highly qualified publicists

Judicial Decisions & Learned Writers

· Meaning of “subsidiary means”? secondary source
· Judicial decisions
· Art. 59:  “The decision of the Court has no binding force except between the parties and in respect of that particular case”
· However, case law matters: importance of judicial consistency 

· Judicial Decisions and the teachings of the most highly qualified publicists 
· The ICJ may refer to other judicial decisions 
· The ICJ makes a decision renders a case, closes it, and a few years later may refer to the first case to make a new case (they are always referring to previous cases) 
· This is how we build tradition – sometimes they may make a decision different than a previous case because of changing circumstance but most of the time decisions are made with reference to past cases/rulings

· Learned writers- conceptual framework necessary for any legal discussion
· May prove very influential, even if subsidiary means

· They are international legal papers, journals, doctrinal works, often used as a conceptual framework in the decision making process
· Even if they are not binding, they may still prove very influential 

Other Sources Of Law
NOT listed in Article 38 of The ICJ statute
· YET are still binding

· KNOWN AS UNILATERAL DECLERATIONS
· Way for states to bind themselves in international law (5-6 pages on this in the book)
· Through case law 
· Guiding principles from the ICJ commission regarding states unilateral declarations 
· Declaration made by a head of state or by someone in a position of authority (Minister of foreign affairs, head of state, etc.)

Legal Effect Of Unilateral Declarations

1) EASTERN GREENLAND CASE (PCIJ, 1933)- next slide
· The Norwegian Occupation of East Greenland can be considered to violate the Ihlen declaration. No one said, this declaration was made it opposition to its own constitution 
· In the context of negotiation, declarations made are considered as binding 
· You cannot invoke an international legal standard to say its in contradiction with our internal law

2) NUCLEAR TESTS CASES  (ICJ, 1974, decision on jurisdiction and admissibility)- in your book & other slides
· French Nuclear test site was in the middle of the Pacific Ocean, Australia & New Zeeland, wrote to the ICJ demanding that the French stop nuclear testing there. 
· The French government said in a letter to the New Zeeland government and said it had completed its series of tests and had not planned to do any more tests
· Court was called to consider the relevance of the statement made by the French authorities 
· The ICJ deemed the state’s declaration of stopping the tests to be legally binding 
· The ICJ said they can’t escape their responsibility and must act in good faith
· The ICJ said a recognized member of authority made the declaration

3) FRONTIER DISPUTE CASE (ICJ, 1986, contentious case) – in your book
· When will unilateral declarations give rise to binding legal obligations? 
· Reiterated the nuclear cases, the state is clearly bound by its unilateral declaration 
· In the case of the nuclear tests, clearly all declarations were made on several occasions, publically by the French President to a wide audience, and international community 
· Can be binding to states in certain circumstances, which must be made clear 

	FACTS
	LEGAL  ISSUE AT STAKE
	HOLDING /REASONING

	1. The Danish minister stated that Denmark would not object to Norwegian claims of Sovereignty on the issue of Spitzbergen and asked if he could count on Norway doing the same in the case of Denmark’s claim of sovereignty of the whole of Greenland.
  
2. Norway’s Minister of Foreign Affairs said Norway would not make any difficulties for Denmark on the issue of Greenland (“Ihlen Declaration” 1919). 


3. Then, Norway occupied certain territories in East Greenland in 1931. - Denmark brought the case to the PCIJ – wanting Norway’s declaration of occupation and steps taken in that regard
	1. Are affirmations made by one government to another binding?






2. May the Norwegian occupation of East Greenland be considered to violate the Ihlen Declaration, and accordingly unlawful and invalid?

3. Was the declaration valid if it was made in violation of the Norwegian Constitution requiring consent by the Norwegian Parliament to enter into a treaty
	1. YES unilateral declaration made in the context of a negotiating situation 



2. YES





3. YES, art. 27 and art. 46 of the VCLT



Nuclear Test Cases

· Facts
· Finding/Reasoning
· Para. 43:
· Where it is the intention of the state making the declaration that it should become bound according to its terms, the intention confers on the declaration the character of a legal undertaking
· The state is then obliged to follow a course of conduct consistent with the declaration

· Para. 46.
· “Just as the very rule of pacta sunt servanda in the law of treaties is based on good faith, so also is the binding character of an international obligation assumed by unilateral declaration”
· Para. 49
· “Of the statements by the French Government now before the Court, the most essential are clearly those made by the President of the Republic. There can be no doubt, in view of his functions, that his public communications or statements, oral or written, as Head of State, are in international relations acts of the French State. His statements, and those of members of the French Government acting under his authority, up to the last statement made by the Minister of Defence (of 11 October 1974), constitute a whole”

· When exactly will unilateral declarations give rise to binding legal obligations?
· A complex answer
· Dispute Border Case
· The state must clearly intend to bind itself by the unilateral declaration
· And it is up to the Court to take into consideration the factual circumstances in which the declaration occurred
· Ex: ICJ’s reasoning in the Nuclear Test cases

Hierarchy Of Sources 

· What if a rule derived from one source of international law conflicts with a rule derived from another source of IL? 
· Which prevails over the other? 

· Treaties, Customs, General Sources of law, will always prevail over other sources of law
· In a conflict of a clash between a treaty and customary principles, thus a state may derogate from customary principles so the treaty may prevail
· BUT NOT IF the treaty is violating a human right… 


*** REMINDER ***
· Distinction between primary and secondary (or “subsidiary”) sources of law
· CIL may be adjusted through treaties
· If conflict between treaty and customary law, which prevails?
· States are not able to contract out of ius cogens norms (art. 53 of VCLT)

“An essential distinction should be drawn between the obligations of a State towards the international community as a whole, and those arising vis-à-vis another State … the obligations of a State towards the international community as a whole … are the concern of all States…all States can be held to have a legal interest in their protection; they are obligations erga omnes. Such obligations derive…from the outlawing of acts of aggression, and of genocide, as also from the principles and rules concerning the basic rights of the human person, including protection from slavery and racial discrimination” - Barcelona Traction case (ICJ, 1970, para. 33)

· !!! An obligation jus-cogens is different from an obligation erga-omnes 
· Jus-cogens obligation: 
· An obligation from which no derogation is permitted due to its fundamental nature
· To be interpreted as restricting the freedom of States to contract (art. 53 of VCLT)
· States may not sign a treaty in opposition to Jus-cogens obligation 

· Erga omnes obligation:
· Is the concern of all states (i.e., all states can be held to have a legal interest in its protection) – next ppt
· Should be interpreted as concerned first and foremost with the enforcement of norms of international law (mainly human rights norms).
· ICJ, Advisory Opinion on the Israelli Wall Case (2004)

Example. The Palestine/Israel Wall
· Typical example of an Erga omnes obligation – MEANS THAT EVERY STATE MUST ABIDE BY THESE OBLIGATIONS 
· The ICJ is asking that no one help Israel with the construction of the wall


KEY SUBJECTS OF INTERNATIONAL LAW – PART II

Introduction

· What is meant by “subjects” of international law?
· States & IGOs
· IGO- Inter-Governmental Organization – An association of states, established by and based upon a treaty (constituting treaty) (ex. UN, OAS)
· Created by states, through a treaty
· NGO – It has a different legal personality on the international scene than an IGO
· Ex. Amnesty International, Doctors without boarders

· Other entities with varying degrees of international legal personality
· Entities with a “hybrid” nature (or “Sui Generis Entities”):
· ICRC (1863)
A private association (Swiss Civil Code) whose functions and activities are mandated by the international community of States (1949 Geneva Conventions)  + an  “international legal personality" of its own. 
ICRC – The International Committee of The Red Cross (Hybrid Entity)
· It is an entity with a hybrid nature (Sui Generis Entity)
· It is NOT an NGO; It was created by private individuals as a non-state actor (created as an NGO in 1863) but over the years, states gave the ICRC a mandate through The Geneva Conventions – When an entity is given a mandate through a mandate it is an IGO 
· Especially by the 1945 Conventions which was the crux of Humanitarian intervention 
· It doesn’t have a treaty that clearly defines its action, but it was given a mandate as dictated by the 1945 Geneva conventions 
· They have an interesting international legal personality UNLIKE NGOS: If the ICRC is called to testify at the ICJ, it does not have to and the ICRC has diplomatic immunity (privileges that states have) yet still not an IGO
· Protection, and assistance to victims of conflict 

· Order of Malta (1048)
The Order of Malta (1048)
· Created in the 11th C: they have an international legal personality with diplomatic relations with more than 100 countries, it also has a permanent observer status at the United Nations – It was not created by a state
· Settled permanently in Rome, Italy
· Health and hospital assistance

· 3 main characteristics (" functional international personality“)
Three Characteristics of Hybrid Entities (OR Functional International Personality)
1) This entity must have come to acquire a legal status on account of specific historic circumstances that led that entity to acquire legal status
2) These entities to not possess any distinct territory – If they do use a territory it belongs to another entity (like a state) 
3) Their legal personality is purely functional that allows them to operate so they can maintain their goals 


Key legal personalities – States, IGO’s
Somewhere in between – Hybrid entities 
Some legal personalities – NGO’s 


Prerequisites Of Statehood In International Law
· The 1933 Montevideo Convention On Rights and Duties of States

The Basic Legal Criteria Of Statehood
· State = a legally defined entity (1933 Montevideo Convention on Rights and Duties of States - Article 1):
· A permanent population 
· A defined territory
· A government
· A capacity to enter into relations with other states 

1. A Permanent Population

· No minimum or maximum number, but a “significant” number
· Permanence = constant human presence

· No maximum/minimum number – but there must be a significant number 
· Constant human permanence – consistent presence 
· Ex. Monaco (0.70 squared miles), Tuvalu

· Ex. Is Antarctica a state? 
· 1,000 – 5,000 people residing there throughout the year, conducting research

2. A Defined Territory 

· No max. or min. size required
· No territorial unity required
· No absolute certainty about a state’s border required:
The appurtenance of a given area, considered as an entity, in no way governs the precise determination of its boundaries, any more than uncertainty as to boundaries can affect territorial rights. There is for instance no rule that the land frontiers of a State must be fully delimited and defined, and often in various places and for long periods they are not”

North Sea Continental Shelf cases (ICJ, 1969, para. 46)

· It doesn’t mean a state is not a state, but a boarder can be disputed under the legal definition of a state
· A states boarder may be disputed 


· What matters, then? 

· A state must be able to show that a sufficiently identifiable core of territory is controlled by that entity and that entity has to be separated by boarder lines (disputed or not) 

Example: Palestinian territory 
· Recognition of statehood? 
· An entity on paper, could be a state, and in reality not be a state – Palestine is exactly there 
· BUT IT’S A HISTORICAL STATE… IT’S BEEN IN EXISTENCE, AS A PALESTINIAN STATE A LOT LONGER THAN ISRAEL EVER EXISTED AS A COUNTRY. 
· The Gaza Strip and The West Bank are not physically connected – They are not just one territorial unit – It doesn’t mean a state is not a state, but a boarder can be disputed in the legal definition of a state
· Political Science – Always states a State must have defined boarders – According to international law this is NOT true 

3. Effective Control By A Government 

· You must have the governmental capacity to exercise power over an area of territory and population
· There is no requirement for a particular form of government but there must be some authority with governmental functions 
· When an entity is becoming a new state there must be evidence of a stable political organization 
· Especially in the case of post-colonial states and European states that became states after the end of The Cold War, after the USSR was dismantled 
· This criteria has become weakened in recent years 
· States can only become a state if they have become strong enough to assert themselves throughout the territories of the State without the assistance of foreign troops

EX. Kazakhstan, Uzbekistan, etc
· Europe decided these entities could become states, these rules are less strict now than they formerly were – All these entities did NOT have a stable political organization before they became states (there was strife, violence, etc) yet the EU was willing to recognize them as states 
· They were all seen and treated as states, that’s how they were so easily recognized as states – all of which became EU member states after being granted statehood

· Existing states. What about failed states?
· Example: Somalia
· Once a state exists, it is difficult for it to disappear
What about existing/failed states?
· Principal in International Law: Once a state exists its difficult for it to disappear
· Even if a democracy becomes an oppressive state, on the international scene the state will still be seen as and have full responsibility as a state

Example: Somalia 
· Civil war and state failure 
· As long as a state remains and behaves like a state on the international scene it is VERY difficult for a state to disappear 

· No requirement for a particular form of government, but there must be some authority with governmental functions
· Entities or territories becoming states:
· Strict test for “effective government” after WW I (Aaland Islands Case, League of Nations, 1920):
“This situation was such that, for a considerable time, the conditions required for the formation of a sovereign State did not exist… until a stable political organization had been created, and until the public authorities had become strong enough to assert themselves throughout the territories of the State without the assistance of foreign troops”
· Post-colonialism:  requirement weaker in the post-WWII era. Ex: Congo and eastern Europe states in 1992 

4. Capacity To Enter Into Relations With Other States (Or “Independence”) 
· Must have competence, with its own constitutional system, to enter into foreign relations

· Any entity therefore is not a state, until it has competence within its own external system to entire into relations with other states 
· If a state voluntarily agrees to delegate its authority in a certain area, to another state – the state is STILL seen as independent 

Example. The Virgin Islands, Marshall Islands 
· Their defense is delegated to the USA, but they are still a state because they voluntarily decided to do so

Example. Australia and Nauru 
· Anyone who arrives by boat in Australia seeking asylum are sent to Nauru where their claim is to be processed in exchange for money
· Nauru does all the asylum procedures for them and they pay them
· Australia delegated that Nauru maintains this process for those who arrive in Australia seeking asylum – many blame the horrid conditions of Nauru on Australia - Who is responsible?

· A state does not cease to exist because:
· It has agreed not to engage in certain international activities
· It has agreed to delegate authority to do so to a "supranational" entity or another state
· Austro-German Customs Union case (PCIJ, 1931)
· Meaning of independence
· Key criteria: is the state under the legal authority of another state?

· All states should be treated as equal states 

The Principality Of Sealand

· After all….
· 1978: Britain’s court ruling
· Seen as a state by some and behaves like a state
· Its own currency, its own legislation, etc…
· Is it sufficient to make it a state?
· 1978- German Administrative Court of Cologne

Although we agree (…) that the size of a population is irrelevant for its character as a nation (…) it is not possible to affirm the existence of a state population within the meaning of international law, since the requisite communal life is lacking: apart from 30-40 persons who reside permanently on the platform in order to guard it and to watch over the equipment, the presence of the other so-called "nationals" is limited to occasional visits. The so-called "Principality of Sealand," because of its limited extent (at present its area is 1300 square meters), does not possess the necessary prerequisites for a permanent residence of all so-called "nationals (…) The so-called "nationals" did not acquire the nationality in order to live together and to cope together with all the vicissitudes of life. Rather they continue to pursue their individual interests outside the so-called "Principality of Sealand.“ (…)This sharing of their interests, however, cannot be deemed to suffice for their recognition as a nation in the sense of international law”.

Principality Notice
PN 036/07: Persons seeking general visits or residence.

1 May 2007
It has come to the attention of the Principality government that claims relating to general visits or residence have been made in respect of persons seeking "asylum" or general rights of visitation.
It is a strict requirement in Principality law that any person visiting here or resident here must first have been granted a relevant visa in respect of that visit or residence. Our application list for general visas has been suspended for some years and remains suspended; this is to protect our citizens and residents here and is strictly enforced.
The Principality has not does not and does not intend to permit or to grant to any persons visitation rights or residence without previous extensive security and legal checks; persons who are stateless or who seek residence here in an attempt to evade legal process in other States are not considered to be those who normally would qualify as "asylum" candidates and any application from such persons will be disallowed.
Assertions or claims in the media relating to "asylum" residence of various persons are wholly without substance, appear to have originated from sources of fantasy, and should be disregarded.
Further enquiries should be directed to the Bureau of Internal Affairs [burint@sealandgov.org] or posted to our offices here in the Principality.

Principality of Sealand, SEALAND 1001 (c/o Sealand Post Bag, IP11 9SZ, UK)

Is the principality of Sealand a state? 
· It has a royal family, currency, national anthem, flag, etc.
· In 1943 Sealand started land as Fort Ruffs, a 10,000 sq foot gun platform leaving Britain’s port (Four other platforms were built in that area as well)
· 1967 it was occupied by Roy Bates, they began to equip and restore it and made a royal claim (In 1968 a nation was born) In 1968 Roy Bates crowned himself complete sovereign 
· 1978 Sealand faced its first assault (German and Dutch business men attempted invasion and were put down)
· Its price tag is 500 million pounds, until then it’s sovereignty lives on 
· Great Britain claims it is not there’s and Sealand has been involved in several commercial operations, laws have been made to enforce 

Sealand behaves like a state, but is that enough? 
· The UK claims no jurisdiction

1978 The German Administrative Court of Cologne 
· Two German citizens wanted to get rid of their citizenship and gain Sealand citizenship, you cannot get rid of citizenship, you can only replace yours with another 
· The German Court said Sealand is not a state: there is no communal life; they continue to pursue their individual interests outside the so-called “Principality of Sealand”
· Has commercial relationships
· Behaves like a state (NOT a UN member state) 

BUT most importantly what is missing in the case of Sealand? 
· No permanent population there, it is not recognized as a state by another states, they do not have a government capable of representing themselves internationally – they do not have diplomatic relations with any other state

· City-states – Vatican City (relates to Hollicy) 
Transnitria (or Transdniestria): A State?
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CML3117 LECTURE NOTES  

Lecture Six – Subjects Of International Law
Tuesday October 21/2014 

Last Class’ Recap 

· Prerequisites of statehood in Public International Law
· A permanent population
· A defined territory
· An effective control by a government
· A capacity to enter into relations with other states
· Principality of Sealand & State Recognition
· Other examples?
· Transnistria
· Somaliland
· Transnistria before soviet union dissolution, 
· Somaliland Functioning as a Self-sustaining state, never been recognized as a state
· Not much legitimacy if not recognized by a state. 
· Admission to the UN  membership is the gold standard of international legitimacy
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· State recognition vs. admission to the UN
“The recognition of a new State or Government is an act that only other States and Governments may grant or withhold (…) The United Nations is neither a State nor a Government, and therefore does not possess any authority to recognize either a State or a Government. As an organization of independent States, it may admit a new State to its membership or accept the credentials of the representatives of a new Government”
· UN, “About UN Membership”, at: http://www.un.org/en/members/about.shtml 

· Palestine: an interesting case
· 1993 Oslo Accord (between Palestine Liberation Organisation (PLO) and Israel)
· Palestine’s diplomatic strategy since then
· Individual state recognition:% of UN member states?
· Palestine as a UN-member state based on pre-1967 frontiers 
· Sept. 2011: no unanimous recommendation
· Nov. 2012: General Assembly voted to grant Palestine non-member observer State status at the UN.
· An important step before applying for full membership
· Right to participate in all General Assembly debates; (non-automatic)right to go to the ICC etc.
· For more on Palestine: New York Times, 16 oct. 2014, “Should Nations Recognize a Palestinian State?” (pros and cons): http://www.nytimes.com/roomfordebate/2014/10/16/should-nations-recognize-a-palestinian-state

Are These Entities “States”?
· Tibet?
· United Nation's General Assembly’s resolutions recognizing the Tibetans' right to self-determination (1961; 1965)
· Holy See ( the government of Vatican)?
· http://www.cgpgrey.com/blog/vatican-city-explained
· European Union?

· UN membership doesn’t always determine statehood, what is the best example? Palestine and Holy See
· Sweden will recognize Palestine as a state, making it a non binding resolution of recognition 
· 9 votes out of 15 need to achieved, US vito for sure (September 2011) 
· right to participate in all General Assembly debates, opens the door to the ICC (intl criminal court)  the Rome Statute treaty which created the ICC, the ICC isn’t a UN organ, it is independent from the UN, Palestine can go to the ICC and Palestine may bring Israel to Court for crimes against humanities 
· Tibet not a UN member state, under occupation of China since 1949, Tibetan government in exile maintains diplomatic relationships with Canada etc… independent state under unlawful occupation 
· Vatican and Holy See, holy see can enjoy immunity, and seeing into entering into relations with other states, not Vatican City 

Objectives
· Today’s objectives
· State recognition and recognition of governments
· Other international legal subjects: IGOs’ (beginning)
· Next class:
· Mid-term exam
· People and people seeking self-determination (presentation by Prof. Packer)
· In two weeks:
· IGOs: The United Nations (cont.)
· Corporations & NGOs

State Recognition
· A very complicated matter!!
· Lengthy definition…
· “Article 1: The recognition of a new State is the free act by which one or more States acknowledge the existence on a definite territory of a human society politically organized, independent of any other existing State, and capable of observing the obligations of international law, and by which they manifest therefore their intention to consider it a member of the international Community” 
· (International Law Institute (1936). “Resolutions Concerning the Recognition of New States and New Governments”)
· Shorter definition…
· “A formal acknowledgment by another state that an entity possesses the qualifications for statehood”
· First recognition by Spain of the United Netherlands in 1648

Theoretical Approaches To State Recognition
· For over a century, great debate between:
· “Declarative‟ school of thought on statehood
· “Constitutive‟ school of thought on statehood
· “Declaratory‟ theory
· Declarative school of thought on statehood: it says, that a state should possess the following qualifications in the Montevideo conventions (4) criteria’s, A capacity to enter into relations with other states: a state can enter into relations with other states.
· State recognition is accepting the 4 legal conditions of statehood
· “Constitutive‟ theory
· Constitutive school of thought on statehood: satisfy the 4 criteria’s but also must expressly recognized as such by other states, it isn’t enough for that entity to become a state

· In relation to state practice, declarative theory would be most suitable 
· Legal doctrine of odious debts (1927)  not only for the people of costa rica, but for Tinoco and its brother… however the payments were not made for legitimate governmental use. 
· There are cases, where succession of one government has no responsibility of the acts 

· In addition to satisfying the 4 legal conditions, the entity must be expressly recognized as such by other states. 
· Which is consistent with the current state practice of recognition?

· In reality, it is more complicated…
1971 Letter by the Secretary of State for External Affairs (Canada): 
“The Canadian Government must first be satisfied that any entity claiming statehood meets the basic requirements of international law, that is, an independent government wielding effective authority over a definite territory. When these conditions appear to be fulfilled, the timing of recognition is determined in accordance with Canadian national interests, given the political and economic consequences of recognition”

· European states have gone further...
· Dislocation of the former Socialist Federal Republic of Yugoslavia (1990s)
· Montevideo criteria for state

· Dec. 1991: European Community – “Guidelines on the Recognition of New States in Eastern Europe and in the Soviet Union”
· Did not apply the Montevideo principles YET the international community recognized them
· Rule of law, democracy, human rights, respect for rights of minorities etc…
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The International Effect Of Non-Recognition
· Key rules of IL regarding unrecognized states
· U.S.S. Pueblo incident between USA and North Korea- 1968
· Territorial integrity and certain guarantees of sovereignty
· Importance of wide recognition of a state as an entity 

Recognition Of Governments
· Definition
· Recognition of states is NOT recognition of governments
· Key distinction: new states vs. new gvts of existing states
· Persistence of the State (or state continuity)
· States persist even when their governments change, until extinguished by absorption by another state or by dissolution
· Limits to the notion that illegitimate governments bind their state
· Tinoco Arbitration (1923) 
· Legal doctrine of « odious debts » (1927)

“If a despotic power incurs a debt not for the needs or in the interest of the state, but to strengthen its despotic regime, to repress the population that fights against it, etc, this debt is odious to the population of all the state (…) This debt is not an obligation for the nation; it is a regime’s debt, a personal debt of the power that has incurred it (… ) one could also include in this category of debts the loans incurred by members of the government or by persons or groups associated with the government to serve manifestly personal interests that are unrelated to the interests of the state” Sack  (1927)

· Three conditions for a debt to be considered “odious” (in your book)
1. For a debt to become odious, the debt must not have received the consent of the nation 
2. The funds borrowed must have been spent in a manner that is contrary to the interest of the nations
3. The contractor must be aware of these facts

· British House of Commons International Development Committee (1998)
“ The bulk of Rwanda’s external debt was incurred by the genocidal regime which preceded the current administration. Some argue that loans were used by the genocidal regime to purchase weapons and that the current administration and, ultimately, the people of Rwanda, should not have to repay these “odious debts”. We further recommend that the [UK] government urge all bilateral creditors, in particular France, to cancel the debt incurred by the previous regime”

· Legal and political issues raised by recognition of governments
· Estrada Doctrine (1930)
· Recognizing governments is problematic 
· Precautions: Sanctions and put an end to diplomatic relations is necessary 
· “The Mexican Government is issuing no declarations in the sense of grants of recognition, since that nation 	considers that such course is an insulting practice”
· Has become the norm today…
· But not always applied…
· Recognition can still be implied from state practice

International Governmental Organizations (IGO’s)
· Reminder
· Key difference between an NGO and an IGO?
· IGOs have existed since the 19th century, but have gained more political importance  since the end of WWI 
· IGOs have a broad range of characteristics
· Ex: OSCE - http://www.osce.org/what 
· Political regional organizations
· UN
· EU -supranational organization

· Legal personality of IGOs
· Limited by their constituting treaty – ultra vires
· Leading case = Reparations case (ICJ, 1949, Advisory Opinion)
Question: “In the event of an agent of the United Nations in the performance of his duties suffering injury in circumstances involving the responsibility of a State, has the United Nations, as an organization, the capacity to bring an international claim against the responsible (…) government with a view to obtaining the reparation due in respect of the damage caused (a) to the United Nations, (b) to the victim?”
Answer: “ The rights and duties of an entity such as [the UN] must depend upon its purposes and functions as specified or implied in its constituent documents and developed in practice”
· Doctrine of “inherent and implied powers”

IGO’s: Inter governmental organizations created by a treaty, states make up IGO’s 
NGO: non-state actors and individuals 
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