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CML3117 Exam Notes 
I. ORIGINS AND NATURE OF INTERNATIONAL LAW 

A The problem of defining public international law (PIL) (p.38)

Jermy Bentham – Forefather of PIL
Druit des gens: law of nations
Juis gentium: Concept of international law within the Ancient Roman Legal system and Western law traditions that are based on/influenced by it.

There is a definitional problem: the definition is out-dated and includes only states not new emergences of IGOs, NGOs, Hybrids, etc. 

Key changes that occurred during the inter-war period made this (formerly simple) definition difficult to define because it is a more complex system now – including ambiguous terms, emergence of new international players, globalization and the emergence of new scopes of international law. 
	
B. The Scope of PIL (p.43)

The scope: governs traditional and contemporary law topics

Traditionally it has included: state succession, state responsibility, peace and security, laws of war, laws of treaties, laws of the sea, laws of international water, conduct of diplomatic relations, etc. 	

Today: the scope of PIL includes 
Post-conflict rebuilding, peacemaking and peacekeeping, terrorism, immigration, human rights and refugee rights, environment, intellectual property, deep-sea resources, air law, outer space activities, Nuclear energy, etc. 

C. Key Characteristics of PIL

The system of PIL is a decentralized and horizontal legal system; is has no central authority and no supreme autonomy.

PIL is distinct from Domestic law: it has no constitutive authority and no system of enforcement. Domestic law runs on a vertical system and possesses a central authority and a system of enforcement via the police. 

PIL works because it respects:
1. Each states sovereignty in its own territory and;
2. The sovereign equality of all states 

The distinction between PIL and Private international law must be made clear. 
Private international law: governs relations between private individuals and involves a “foreign law” element within the domestic legal systems of states; it works using different legislations within different legal systems.
Public international law: governs relations between states (ie. treaties, disputes, conflict, etc.) under a single international legislation (made up of many different but unified forms of international law) 

D. Origins and development of PIL (p.29-37)

a. Early modern international law (1648-1918)(p.29-33)

1625: Grotius wrote De Jure Belli ac Pacis – he argued international law didn’t come from god shifting it to a more state/people focus; one of the writers of PIL which helped secure international rights for all
1648: Origins of PIL start with the treaty of Westphalia (p.30): a treaty-based system/framework for peace and cooperation in Europe – broke the 30 year war, highlights the states independence from the church, marked the acceptance of a new political order in Europe and acted as a framework 
 
Covered Rules on: Territorial sovereignty; Acquisition of title to territory (right to take territory by force); freedom of the high seas; and freedom of trade

Problem: There was no constraint on the rights of states to go to war (war was assumed; an attribute of statehood) 

1815: Vienna Congress made attempts to strengthen the role of PIL 
1864: Geneva Convention (began the humanization of the law of warfare) – It was the first convention regarding humanitarian law; where they agreed on the rights of soldiers
1899: Hague Peace Conference created the Permanent Court of Arbitration
1907: The Permanent Court of Arbitration was erected as an attempt to limit unrestricted freedoms of states (to go to war).

Human Rights Institutions: ICRC 

First forms of IGOs: Internationalization of rivers and establishment of international river commissions and International administrative unions 

b. Modern international law (1919-present) (p.33-37) 

1. Inter-WW Period
1920: League of Nations, which aimed to achieve peace and security and the promotion of international cooperation (US President Wodrow Wilson) – It failed because it failed to prevent WWII from breaking out – “War is permanent, but try and settle disputes peacefully, if you cannot do so after 3 months of trying, then you may go to war” (They tried to limit it; but states weren’t prohibited from using it)

Achievements of The League of Nations: Permanent Court of International Justice (1922-1946); International Labour Organization & protection of refugees --- Helped to create The Permanent Court of Arbitration which let to their willingness to limit the right of states to use force (AND IGOs were created through treaties) 

2. Establishment of the UN & Decolonization (1945-1960)
1945: Establishment of the UN; an international society based on the rule of law (created to maintain international peace and security) 
Key purpose: 1. The prohibition of the use of force (Art.2 para.4 of the UN Charter); 
2. Giving the UNSC responsibility to determine whether there is a threat to peace and security and the ability to adopt binding legal measures against those states for violations of international law

3. Further expansion of international community & end of Cold War (1960-1989)
The decolonization and change in the composition of the international community (makes it less Eurocentric) and increases/encourages cooperation of states, international peace and security and social and economic cooperation 

4. 1990/1992- present 
The UN has increased in numbers and reach: including the emergence of new actors (NGO’s, IGO’s, corporations, liberation movements, and the involvement of individuals in the international scene) 

The codification of human rights at the global and regional levels: has led to many more UN Member States than ever before


II. SOURCES OF INTHERNATIONAL LAW (p. 47-157)


A. Generally – Article 38(1) of the 1945 ICJ Statute (p.47-48)

It applies to: International Conventions, International Custom, General Principles of Law, and Judicial Decisions and Teachings
Article 38(1), Statute of the International Court of Justice (ICJ): The Court, whose function is to decide in accordance with international law such disputes, as are submitted to it, shall apply: 
(a) International conventions, whether general or particular, establishing rules expressly recognized by the contesting States;  
(b) International custom, as evidence of a general practice accepted as law;  
(c) The general principles of law recognized by civilized nations;  
(d) Judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.  

A rule may become a rule of international law if: It is accepted as such by the international community of states; and there is evidence appropriate to the particular source from which that rule is alleged to derive
B. Treaties (p. 48 – 115).

a. Generally (p. 48; para. 3)

Treaties are international contracts between states and/or certain international organizations, setting out rules that bind as a matter of international law, the parties to them in their relations with one another.
Bilateral: When the agreement is between 2 parties 
Multilateral: When the agreement is between more than 2 parties

Treaties go by various names including: treaty, covenant, protocol, agreement, convention, procés-verbal, exchange of notes, exchange of letters, joint communiqué, charter, statute and more.

b. Treaty law (p. 49;para.2)

Treaty law: (law of treaties) is the creation, operation and terminations of treaties are governed by a body of international law

The most notable source of treaty law is itself a treaty: the Vienna Convention on the Law of Treaties (VCLT) which codifies the most important rules governing the formation, legal effects and termination of treaties; most provisions are regarded as reflecting rules of customary international law thus the extent of the VCLT reflects rules of customary international law, binding on all states regardless of whether they have signed on to the VCLT; acting as a reference point for the law of treaties binding on all states. 

1. Objectives and scope of the 1969 Vienna Convention on the Law of Treaties (p 50;para.3)
 
Objectives: Codifies customary rules relating to treaties; ratification terminations; acts as default rules – acts as a reference point for all things relating to treaties – especially if a treaty is silent regarding certain contentions/areas then we refer to the VCLT. 

Issue 1: Who may be party to an international agreement if it is to be considered a treaty?

Scope: (article 1; VCLT 1969) The present convention applies to treaties between states (VCLT 1986) also recognizes that relevant international organizations may be party to treaties (though the 1989 treaty is not in force it is binding through customary international law) but individual corporations are not recognized as relevant entities which may be party to a treaty with a state/IGO. 
International law: does not recognize an agreement between a state (or international organization) and an individual corporation or other non-state entity 

A treaty is an international agreement concluded between states in written from and governed by international law (art. 2). 
Not to be confused with the 1986 Vienna Convention on the law of Treaties and states (and IGOs)
- Every state possesses the capacity to conclude a treaty (art. 6)

ICJ Case: United Kingdom v Iran: Contentious Case 1952. (p.51).
Anglo-Iranian Oil Co Case (Jurisdiction), Judgement [1952] ICJ Rep 93 at 111-12.
Government of Iran: nationalized the countries oil industry adversely affecting Anglo-Iranian Oil (incorporated in the UK doing business in Iran)
The UK: claimed the 1933 agreement between the company and Iran was pursuant to the settlement of a prior dispute between the two states and as such was a treaty (including the UK) and that Iran’s policy of nationalization violated the treat 
The Court: ruled that the contract signed between the Iranian Government and the Anglo-Persian Oil Company does not have a double character; It is only a concessionary contract between a government and a foreign corporation – The UK Government is not a party to the contract (thus, there is no privity of contract between the UK and Iran). 

Issue 2: In order to constitute a treaty, must an agreement assume any particular form?

There is a clear degree of flexibility with regards to the form a treaty may assume: Article 2(1)a defines a treaty as an international agreement in “written form” -  Article 3 however indicates that this limitation on the scope of the VCLT does not affect the legal force of agreements not in written form.

ICJ Case: Qatar v. Bahrain: Contentious Case: 1994 (p. 52-54)
Maritime Delineations and Territorial Questions Between Qatar and Bahrain, Jurisdiction and Admissibility, Judgment [1994] ICJ Rep 112.
Background: In 1976 Qatar and Bahrain agreed to third party mediation of their maritime boundary dispute by the King of Saudi Arabia (no progress made until 1987 when the Saudi Arabian King proposed the matters be referred to the ICJ for a final binding ruling) 

Qatar: orally agreed it would be willing to accept a previously proposed Bahraini formulation – the parties signed minutes recording that they had reaffirmed their prior agreement to submit the dispute to the court; they were unsuccessful in formulating what issues to submit to the court so Qatar submitted the claim on their own using the Bahraini formulation
The parties: agree the 1987 exchange of letters constitute an international agreement with binding force in their mutual relations; Bahrain however maintains the minutes of December 25 1990 were only a simple record of negotiations (that did not rank as an international agreement and therefore could not serve as a basis for the ICJs jurisdiction. 

The Court found: international agreements may take on a number of forms; where it found a joint communiqué could in fact constitute an international agreement as a basis on which a dispute, arbitration or judicial settlement could be submitted to the ICJ; the 1990 minutes include a reaffirmation of obligations previously entered into – contrary to Baharains position the minutes are not just a record of the meeting but they enumerate the commitments the parties have consented to thus creating rights and obligations under international law for the parties constituting an international agreement. 
The court does not find intentions necessary, the two parties subscribed to a statement recording a political understanding (signing on to a written account of verbal acceptance of an agreement works as an international agreement too). 
The court finds the minutes of December 25 1990 and the exchanges of letters in December 1987 constitute an international agreement creating rights and obligations for parties; THUS a written record of an agreement even if informally drawn up (without the outward appearance of a formal treaty) can give rise to binding treaty relations 

Issue 2b: Can an exchange of oral statements do the same?

PCIJ Case: Denmark v. Norway: Contentious Case: 1933 (p. 54)
Legal Status of Eastern Greenland (Denmark v. Norway) [10330, PCIJ (Ser A/B) No 53 at 70-71
1931: Norway proclaimed sovereignty over Eastern Greenland while Denmark claimed sovereignty over the whole of Greenland followed up instituting proceedings against Norway in the Permanent Court of International Justice contending that Norway actually recognized Danish sovereignty by treaty or otherwise.  Following WWI during Peace Negotiations Denmark had offered assurances to Norway that it would not object to the Norwegians claim to Spitsbergen in exchange the Norwegians gave assurances they would not contest Denmark’s claim to sovereignty over Greenland. 
The Court finds: that the Minister of Foreign Affairs acted on behalf of his government in giving his assurances in response to a request by the diplomatic representative of a foreign power in regards to a question falling within his province holds as an internationally binding agreement between Denmark and Norway that Norway has no claim to Greenland given Denmark’s (agreed upon) sovereignty of the area. 

Who can conclude treaties? 
States and related IGOs can enter into treaties but they must be submitted to the secretariat of the UN before they can be brought before any other UN agency as legall binding 
Article 6 – Every state possess capacity to conclude treaties

ICJ Case: United Kingdom v Iran: Contentious Case 1952. (p.51) 
Anglo-Iranian Oil Co Case (Jurisdiction), Judgement [1952] ICJ Rep 93 at 111-12.


2. Treaty-making process (p. 55 – p.67).

The process: is a multi-step process including the accreditation of persons to conduct negotiations on behalf of each state; the negotiations, adoption, and authentication of a final version of a new treaty text; the signification of a states consent to be bound by the treaty. (p.55; para.1).

-Different for a bilateral/multilateral treaty 
Bilateral: involve the head of state or other highly important persons 
Ex. Smart Border Accord (Dec. 2001) between The USA and Canada: meant to ensure the secure movement of goods while controlling the irregular movements of arms, migration, etc. 
Multilateral: Only if a multilateral treaty is VERY symbolic will a head of state sign it; most of the time it’s the minister of foreign affairs 
Ex. Rome Statute of the International Criminal Court (1998)

The doctrine of intertemporal law applied to treaty making: Is meant to assess the current status of “legacy” treaties; it dictates that the validity of bygone treaty practice is to be assessed according to the law of treaties that governed at the time of that practice. (p.56; para.2)

ICJ Case: Portugal V. India: Contentious Case 1960. (p.56)
Case Concerning Right of Passage over Indian Territory (Portugal v. India), Merits, [1960] ICJ Per 6 at 37. 
Portugal: Relied upon an 18C treaty between itself and local Indian rulers which granted Portugal sovereignty over certain enclaves as well as right of passage to and from such enclaves 
India: objected to Portugal’s reliance on the treaty because it had not been validly concluded
The Court found: the treaty to be invalid as it was concluded a quarter of a century ago and that the conditions prevailing in the Indian Peninsula should not be judged on the basis of practices and procedures which have since developed gradually. – Though the treaty is valid it isn’t necessarily applicable anymore due to changing practices/procedures since its signing. (p.56)

The treaty making process under the Vienna Convention on the Law of Treaties includes: 

The Accreditation of State Representatives: an appropriate agent of the state where that person possessed “full powers” (a document from a competent states authority designating an individual as competent to represent and exercise powers on behalf of the state in relation to an international issue or negotiation; VCLT says heads of state, heads of diplomatic missions and representatives accredited by States to an international conference or to an international organization or one of its organs (p.57)
In Canada: representatives are chosen depending which level of government is constitutionally empowered to negotiate and bind Canada to international treaties; federal government (but sometimes provinces have roles in treaty negotiations involving areas of provincial jurisdiction)

Finalizing the text of the treaty: after accreditations of state representatives are complete the text of the treaty is usually “adopted” (the negotiating process is formally ended and “authenticated”) where the text is verified as an accurate expression of the outcome of negotiations – adoption takes place by consent of all states participating in signing; takes place by votes of 2/3rds of the states present and voting – Authentication takes place through agreement of the text by participating states or by signature, signature ad referendum or initialling by the representatives of those states of the text of the treaty or of the final act of a conference incorporating the text 
Bilateral: Meet for bilateral negotiation and the adoption occurs in a direct negotiation capacity 
Multilateral: negotiated in large multi-lateral conferences, very large sittings, every single state and their experts, and state representatives all take part – once they agree on a draft they meet again in 6 months it can take a very long time (years) to adopt a treaty at the multilateral level – the treaty is only adopted when all states consent (or often 2/3s of the states present and participating 

Expression of Consent to Be Bound: adoption and authentication do not in themselves bind the negotiating states to the new treaty – adoption and authentication are the means by which negotiating states signify their agreement to the terms of the treaty; before a state can be said to be bound by the terms of the treaty a state must express its consent to be so bound: which can take place through signature, exchange of instruments constituting a treaty, ratification, acceptance, approval or accession or by any other means agreed upon. 
Exchange of instruments: instruments provide the exchange shall have that effect or it is otherwise established this exchange should have that effect.
Ratification: treaty provides for consent to be expressed through ratification, established negotiating states agreed ratification should be required, state representative signed the treaty subject to ratification or the intention of the state to sign the treaty subject to ratification appears from the full powers 
Acceptance or Approval: under conditions similar to those, which apply to ratification
Accession: treaty provides consent may be bound through accession, otherwise established negotiating states agreed consent may be made through accession, all parties agreed that consent by the states may be expressed through accession


Signature v. Ratification: Two different things all treaties do not need ratification; multilateral and bilateral do not necessarily need ratification when there is no ratification then a signature is required. 
Simple signature: If a treaty requires ratification and a signature (multilateral agreements need both the two essentials; subject to ratification
Definitive signature: without the need for ratification, the signature holds them as legally bound by the treaty 

If the state fails to follow the steps set out in the treaty by which consent to be bound may be expressed, can it have any obligations under the treaty? 

The 2-stage process of signifying consent to be bound implies a gap in time will exist between a states signature and its subsequent ratification of a treaty 

ICJ Case: Germany v. Denmark: Contentious Case: 1969 (p.65-67)
North Sea Continental Shelf, Judgement [1969] ICJ Rep 3
Germany’s North Sea Coast is in concave, The Netherlands and Denmark’s convex --- Germany would have received a smaller portion of the resource rich shelf relative to the two other states. They had previously agreed to delineations of the shelf but they sought a ruling as to the principles and rules of international law that should govern the delimitation. 
Germany argued: The length of the coastlines shouldn’t be used to determine delineation – wanting the ICJ to apportion the continental shelf to the proportion of the size of the sates adjacent land and not by the rule of equidistance
Judgement: The court urged parties to abate the effects of an incidental special feature from which an unjustifiable difference of treatment could result – In subsequent negotiations the states granted Germany most of the additional shelf it wanted –

This was widely viewed as an example of equity praetor leqem (equity – beyond the law) – when a judge supplements the law with equitable rules necessary to decide the case at hand 

3. Entry into force of treaties (p. 68)

Entry into force of a treaty may be delayed with the consent or agreement of the negotiating states; multilateral treaties may provide that it will only come into force once a certain threshold number of states have either ratified or acceded to the treaty; another technique may specify in the treaty a date which the treaty will come into force so as to permit negotiating states to take the necessary steps in their domestic legal orders (before the treaty comes into force) to ensure their future performance of the treaties obligations. VCLT provides for such special agreements regarding entry into force also providing a framework in the event no such system exists.

Entry into force (Art. 24): A treaty enters into force in such a manner (and date) agreed upon in the treaty; without this provision a treaty enters into force as soon as consent to be bound is established; when consent of a state to be bound is established after the treaty has already entered into force the treaty enters into force on that day (unless otherwise specified); all matters arising necessarily before the entry into force of the treaty apply from the time of the adoption of its text. 

Provisional Application (Art. 25): a treaty or part of is applied provisionally pending its entry into force if: the treaty itself provides or the negotiating states have in some other manner agreed; unless otherwise agreed the provisional application of a treaty with respect to a state shall be terminated if that state notifies the other states between which the treaty is being applied provisionally of its intention not to become party to the treaty

Registration and Publication of Treaties (Art. 80): after entry into force treaties shall be transmitted to the Secretariat of the UN for registration, filing, recording and publication; the designation of a depositary constitutes authorization for it to perform these acts. 


4. Observance and interpretation of treaties (p.91)

If a state means to perform its obligations or exercise its rights under a treaty the content of those rights and obligations must be established, therefore the terms of a treaty (like a contract) must be interpreted; VCLT addresses these rules. 

General rule of interpretation (Art. 31): shall be interpreted in good faith according to the ordinary meaning; in addition to the text, for the interpretation the context shall include any agreement relating to the treaty made by all the parties in connection with the treaty conclusion and any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by other parties as an instrument relating to the treaty; they shall take into account: any subsequent agreement between parties regarding treaty interpretation, any subsequent practice in the application of the treaty, any relevant rules of IL applicable in the relations between the parties; and a special meaning shall be given to a term if it is established that the parties so intended. 

Supplementary means of interpretations (Art. 32): prep work of the treaty and the circumstances of its conclusion may be referenced to confirm the meaning resulting from the application of Art. 31 or determine the meaning when the interpretation leaves the meaning ambiguous or obscure; or leads to a result which is manifestly absurd or unreasonable. 

Interpretation of treaties associated in two or more languages (Art. 33): when this happens text is equally authoritative in each language unless parties agree one such language shall prevail; the text in a different language shall be considered authentic only if the treaty so provides or the parties agree; the terms are presumed to have the same meaning in each authentic text/language – except where on particular text prevails. 

A range of factors (other than words) may be considered in the interpretation of a treaty (ex. Treaty’s context, the object and purpose of the treaty, and subsequent practice or agreements between the parties relevant to the interpretation of the treaties terms) in particularly difficult cases external evidence may be consulted (ex. Prep work produced during the negotiation and drafting of the treaty)

The ICL writes on the relationship between the various factors referred to in the interpretation provisions of the VCLT; looking at the matter of subsequent agreements and practice in relation to the interpretation of treaties with a view to elucidating the ways in which adjudicative bodies in fact make use of such agreements and practice in interpreting treaties. 

The doctrine of intertemporal law: also holds implications when interpreting treaties 
Ex: ICJ Case: France v. The United States: Contentious Case: 1952 (p. 94).
Rights of Nationals of The United States of America in Morocco, Judgement [1952] ICJ rep 176 at 189
Issue: A treaty concluded provided that in the case of disputes between USA citizens in Morocco jurisdiction to resolve the dispute would rest with the American consul in Morocco rather than with local authorities – the issue was whether any dispute should include civil and criminal or only civil disputes. 
USA: article 20 should be constructed as giving consular jurisdiction over all disputes civil and criminal between US citizens and protégés. 
Morocco: was represented by France as at the time it was only a French protectorate; France contended the word dispute was limited to only civil cases and that crimes are offences against the state and not disputes between private individuals. 
The Court found: in previous similar treaties the term “dispute” was used to cover both civil and criminal matters and at the time a clear distinction between civil and criminal matters had not yet developed in Morocco – thus dispute as used in article 20 covers both civil and criminal disputes in the context of breaches of the criminal law committed by a US citizen or protégé upon another US citizen or protégé.

The doctrine of intertemporal law bust be applied cautiously when interpreting a treaty…
Ex: ICJ Case: Greece v. Turkey: Contentious Case: 1978 (p. 95).
Aegean Sea Continental Shelf, Judgement, [19780 ICJ Rep 3
Issue: Whether the parties had agreed to submit their dispute over the extent of their respective continental shelves to the court. Greece relied on 1928 general act for the pacific settlement of international disputes (both Greece and Turkey were parties) as a basis for the courts jurisdiction.
Turkey: objected on the basis that Greece - in acceding to the general act - had formulated a reservation excluding “disputes relating to the territorial status of Greece”
Greece: maintains a restricted view must be taken to “disputes relating to the territorial status of Greece” in reservation because the historical context in which that expression was incorporated
The Court found: evidence to show territorial status was used in its ordinary, generic sense of any matters properly to be considered as relating to the integrity and legal regime of a states territory

ICJ Case: Costa Rica v. Nicaragua: Contentious Case: 2009 (p.96-97) 
Dispute regarding Navigational and related rights, Judgement [2009] ICJ Rep 213
Issue: the parties disagreed over the interpretation of an 1858 treaty permitting Costa Rica to make navigational use for purposes of commerce of a portion of the San Juan River forming part of Nicaraguan territory. A base of contention was whether the word “comercio” (commerce) should be limited to its 1858 meaning which would have included (according to Nicaragua) trade in goods but not services such as the transport of persons. 
The Court says: Where parties have used generic terms in a treaty the parties necessarily having been aware that the meaning of terms was likely to evolve over time and where the treaty is of “continuing duration” the parties must presume as a general rule to have intended for those terms to have an evolving meaning.
Court finds: “comercio” is a generic term referring to a class of activity; the 1858 treaty was entered into for an unlimited duration – thus it is the present meaning which must be accepted for purposes of applying the treaty; accordingly the right of free navigation applies to the transport of persons as well as goods as transport of persons can nowadays be commercial in nature as well – if the carrier engages in the activity to make a profit. 

5. Reservations (p. 70)

i. Generally (p.70-71)

Reservation: according to the VCLT is defined as a unilateral statement, however phrased or named, made by a state, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that state.

Why do states make reservations?
Timing matters with reservations, they are made only when you express to be bounded. 
Ex: UN Convention on the Rights of the Child (1989), Article 37 (c) on detention of children with adults:  “The Government of Canada accepts the general principles of article 37 (c) of the Convention, but reserves the right not to detain children separately from adults where this is not appropriate or feasible”. 

State practice concerning reservations: States must make the reservation during ratification before 5 years has passed (there is a time limit) – they will often make reservations if they know they cannot achieve all the requirements of the treaty within a reasonable amount of time but can commit to a smaller number of requirements set forth (at the risk of being sanctioned for not complying with the treaty) 

Risks of reservations for treaty law: risk the coherence and integrity of the treaty. 
VCLT Art. 21: 
(1) Modifies
(a) Obligations of reserving state re other states to extent of reservation
(b) Provisions to which reservation relates to same extent for other party re reserving party
(2) No effect on obligations between other parties
(3) If state objects to reservation and objecting state has not opposed entry into force of treaty between itself and reserving party è provisions affected by reservation do not apply between objecting and reserving states
Advantages of reservations for treaty law: reservations may encourage increased adherence to a treaty 

ICJ Case: UNGA: Advisory Opinion: 1951 (p.71)
ICJ Case: Reservations to the Convention on Genocide, Advisory Opinion, [1951] ICJ Rep 15 at 21-30.
Found that: a state which has made and maintained a reservation which has been objected to by one or more of the parties to the convention can be regarded as being a party to the convention if the reservation is compatible with the object and purpose of the convention – otherwise the state cannot be regarded as being party. 
If a party to the convention objects to a reservation it considers incompatible with the object and purpose it can consider the reserving state is not part of the convention; on the other hand if a party accepts the reservations as compatible it can consider the state a party to the convention. 
Later the VCLT adopted the ICJs view that compatibility with a treatys “object and purpose” is the factor controlling the permissibility and effect of the reservations and guiding state objectios. 

ii. Formulation of “reservations” (p.79)
 
Reservations can be made unless otherwise prohibited by the treaty

“Permissible” vs. “unacceptable” reservation (p.79-80)
VCLT (1969), Article 19
A State may formulate a reservation unless: -“Prohibited by the treaty”; OR
“The reservation is incompatible with the object and purpose of the treaty” (human rights treaties).
Consequences of an unacceptable treaty reservation: GC 24(52) 1994, paragraph. 18
“Reservations must be specific and transparent”: GC 24 (52) 1994, paragraph. 19 and 20

GC 24 (52) (1994), paragraph. 6 to 9
The absence of a prohibition on reservations does not mean that any reservation is permitted (…) Even though, unlike some other human rights treaties, the Covenant does not incorporate a specific reference to the object and purpose test, that test governs the matter of interpretation and acceptability of reservations.
(…) The object and purpose of the Covenant is to create legally binding standards for human rights by defining certain civil and political rights and placing them in a framework of obligations, which are legally binding for those States which ratify…
(…) provisions in the Covenant that represent customary international law (…) may not be the subject of reservations. Accordingly, a State may not reserve the right to engage in slavery, to torture, to subject persons to cruel, inhuman or degrading treatment or punishment, to arbitrarily deprive persons of their lives, to arbitrarily arrest and detain persons, to deny freedom of thought, conscience and religion, to presume a person guilty unless he proves his innocence, to execute pregnant women or children, to permit the advocacy of national, racial or religious hatred, to deny to persons of marriageable age the right to marry, or to deny to minorities the right to enjoy their own culture, profess their own religion, or use their own language. And while reservations to particular clauses of Article 14 may be acceptable, a general reservation to the right to a fair trial would not be
iii. Procedure regarding reservations (p.76)
You make a reservation once you ratify it. once treaty is ratified, 5 years have passed, the reservation cannot be done because it is too late

VCLT (1969), art.23: A reservation must be formulated in writing and communicated to all contracting states; A reservation must be made by the state when expressing its consent to be bound.
iv. Legal effect of permissible reservations (p.77; para. 2)

Treaty law has traditionally been hostile towards reservations – as the intended effect of a reservation is to change, unilaterally the deal negotiated by states. 

VCLT Art. 21:1. a reservation established modifies for the reserving state in its relations with that other party the provisions of the treaty to which the reservation relates to the extent of the reservation and a reservation modifies those provisions to the same extent for that other party in its relations with the reserving state; 2. The reservation does not modify the provisions of the treaty for the other parties to the treaty inter se; and 3. When a state objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving state, the provisions to which the reservation relates do not apply as between the 2 states to the extent of the reservation. 
 
v. Distinction between declarations and reservations 

GC 24(52) 1994, paragraph. 3: If a statement (…) purports to exclude or modify the legal effect of a treaty in its application to the State, it constitutes a reservation. Conversely, if [a text] merely offers a State's understanding of a provision but does not exclude or modify that provision in its application to that State, it is, in reality, not a reservation.

Reservation: a statement, which purports to exclude or modify the legal effect of a treaty in its application to the states

Declaration: a unilateral declaration is a way for states to bind themselves in international law through case law, guiding principles of the ICJ commission it is a declaration made by a head of state or someone in a position of authority that is held as legally binding under international law and must be adhered to – if the state acts in opposition to this statement, their actions may be contested before an international body or international legal body. 


6. Termination of treaties (p. 97)

A treaty may be terminated if it has been determined invalid, termination/suspension by consent, termination/suspension in response to breach (material), termination/suspension in response to impossibility, termination or suspension in response to the fundamental changes in circumstances, automatic termination due to emergence of conflicting peremptory norms.
VCLT, article 54: Mutual consensus is required
VCLT, article 62: May occur if there are fundamental changes of circumstances; 
ICJ Case: UK v. Icleland: Contentious Case: 1973 (p.103)
Fisheries Jurisdiction Case: Iceland wanted to increase its exclusive fisheries zone along its coast from 12-50 nautical miles; UK objected based on their 1961 agreement. The conditions under which the exclusive fisheries zone was imposed constituted improper duress when the British navy had been using force to impose this 12 mile limit –therefore the treaty is invalid. 

Found VCLT article 62; this termination through fundamental changes of circumstances may only occur if these circumstances are not foreseen and susceptible to alter radically the circumstances on the basis of which a treaty was concluded - Fisheries Jurisdiction Case (Contentious case 1973, ICJ) 

A treaty may be terminated if: a party has violated or breached its treaty obligations
ICJ Case: Namibia Case: Consequences for Illegal Presence Advisory Opinion: 1971 (p.108)
Legal Consequences of the continued presence of South Africa in Namibia
South Africa had to guarantee the well being of the people concerned; South Africa occupied Namibia during this time (apartheid was implemented); held as invalid.

Distinction between breach and material breach must be made: regarding the degree of gravity; a material breach can be invoked as a ground for permanently terminating the treaty itself
Article 60: Material breach - Namibia Case (Advisory Opinion, 1971, ICJ)
Invalidity

ICJ Case: Cambodia v. Thailand: Contentious Case: 1962 (p.100)
Concerning the Temple of Preah Vihear – disputing sovereignty over the precincts of the Temple which is located close to the Thai-Cambodian border; 1904 treaty said the boundary followed the watershed plotted by a mixed boundary commission. Each given a map at the time of agreement; geographical factors have since changed

Impossibility: 
ICJ Case: Hungary v. Slovakia: Contentious Case: 1997 (p.109) 
An agreed upon system of locks by its predecessor Czechoslovak Peoples Republic aimed at the production of hydroelectricity, the improved navigation on the relevant section of the Danube and the protection of areas along the banks against flooding also ensuring the quality of water was not impaired as a result of the project. 
Hungary: heavily criticised, suspended its project claiming impossibility through a lack of funds to contribute to the economic joint investment. 
Judgement: The court doesn’t view the changes circumstances in Hungry of such a nature that their effect would radically transform the extent of the obligations still to be performed to fulfill the treaty’s requirements – the fundamental change in circumstances must have been unforeseen 

Consequences of Termination (p.115): no retroactive effects; similarly suspension has time-limited effects (clearly showing the distinction between termination and invalidity of a treaty) 

You need a good reason to terminate a treaty; 1. Termination pursuant to treaty; and 2. Termination for reasons recognized at law (ie. only under certain circumstances enumerated by the VCLT)

C. Customary International Law (CIL) (p.116-139)
 
a.  Definition and constitutive elements (p.116-127).

Customary International Law (CIL): is defined by the ICJ as international custom, as evidence of general practice accepted as law. 

Constitutive Elements: Includes objective and subjective elements; 1. State Practice: Objective element; generality of practice; uniformity, and consistency of the practice; and the duration of the practice; and 2. Opinio juris: Subjective (or psychological) element or a belief on the part of states that their practice is mandatory as a matter of law (p.116).

1. State Practice (p.117- 122).
Objective element: has to be general and widespread otherwise there wouldn’t be a custom (but not every single state: ex. Russia and Europe); state practice has to be both extensive and uniform if a custom is created over a short period of time; a practice can be general even if it is not universally accepted.

ICJ Case: UK v. Norway: Contentious Case: 1951 (118-119)
Fisheries case: Norway contended it was entitled to use straight baselines as the starting point for measuring the breadth of its territorial sea and thus enclose certain costal waters as its internal waters (based on historic practice) 
UK: objected to this practice claiming CIL obligated Norway to use baselines that followed the low-water mark along its highly indented coasts. Arguing the Norwegian system of delineation was not known to it and therefore lacked essential notoriety provide the basis of a historic title.
The Court notes: in respect of a situation that could only be strengthened with the passage of time the UK Government refrained from formulating reservations until this point 
The Court finds: The method of straight lines established in the Norwegian system was imposed by the peculiar geography of the Norwegian coast (and even before the dispute arose) this method has been consolidated by a constant and sufficiently long practice where the government bears witness they did not consider their historically traditional (and continued) practices to be in contradiction to international law.

ICJ Case: Germany v. Denmark: Contentious Case: 1969 (p. 119-122)
North Sea Continental Shelf: Considers the significance of a particular form of state practice (treaty practice) in evaluating the emergence of crystallization of a new rule of customary international law.  --  Both had previously agreed on partial delineation of the continental shelves and were unable to agree on certain remaining segments and sought a ruling on principles and rules of international law that should govern this delimitation adopted in Geneva. 
Germany: not party to this convention in Geneva, therefore the court had to address the content of customary international law on the issue of delimitation.
The Court found: by counting heads in assessing the extent of state practice and noting the number of countries which had use the Article 6 “equidistance” method of continental shelf delimitation. Some language suggests that not all states are equal in assessing the significance of their practice to the emergence of a rule of customary international law. The ICJ suggested that the practice of states whose interests were specifically affected (ie. costal states) weighs more heavily in the calculation than that of (in this case; landlocked states). 

ICJ Case: Nicaragua v. USA: Contentious Case: 1986 (p.123).
Military and Paramilitary activities in and against Nicaragua
Nicaragua: claimed the USA had unlawfully used force against it contrary to Article 2(4) of the UN Charter. 
USA: excluded from the scope of the courts jurisdiction any dispute having risen under multilateral treaties unless all affected parties to the treaty were also parties to the proceedings before the Court (which they weren’t) forcing the court to consider whether Article 2(4) prohibition also existed as a matter of customary international law  - the court addressed the significance of state practice inconsistent with the purported customary rule. 
Court found: The court deemed it sufficient that the conduct of states must be consistent with such rules and instances of state conduct inconsistent with a given rule should generally have been treated as breaches of that rule, not as indications of the recognition of a new rule. The court does not consider that for a rule to be established as customary the corresponding practice must be in absolutely rigorous conformity with the rule. 

2. Opinio juris (p.123-127)
Subjective (or psychological) element: governs rules permitting states to act in a particular way (permissive rules); rules imposing duties upon states; the existence of the rule in the opiniono juris of states has to be confirmed by state practice.

ICJ Case: Germany v. Denmark: Contentious Case: 1969 (p.124-125).
Having concluded there was insufficient state practice to support that a prescribed method of delimitation adopted in Geneva had become customary international law binding on Germany the court turned to examine the opiniono juris.
The Court found: in certain cases (not a great many) states did draw the boundaries concerned according to the principle of equidistance. Concluding that if the Geneva Convention was not in its inception declaratory of a mandatory rule of CIL enjoining the use of the equidistance principles for the delimitation of continental shelf areas between adjacent states then its subsequent effect has not be constitutive of such a rule – and that state practice up-to-date has equally been insufficient for the purpose 

ICJ Case: Nicaragua v. USA: Contentious Case: 1986 (p. 126-127)
The existence in the opiniono juris of States of the principle of non-intervention is backed by established and substantial practice. 
The Court finds: no such general right of international in support of an opposition within another state exists in contemporary international law 

b. Interaction of treaties and customs (p.131- 133)
Treaties may also codify CIL, distilling into treaty form pre-existing law or lex lata

i. Treaty codifying a rule of CIL; treaty crystallizing a rule of CIL  	
Treaties as authoritative statements of customary law:
Treaty that codifies a rule of customary law (ex: VCLT – US Department of State Website) “The U.S. Senate has not given its advice and consent to the treaty BUT the United States considers many of the provisions of the Vienna Convention on the Law of Treaties to constitute customary international law on the law of treaties”

Treaty that is a “crystallization” of emerging law: strict conditions for it to become part of ICL: only if the treaty is accepted by ALL states party to the treaty in practice will it emerge as a customary international law 
Ex. ICJ Case: Germany v. Denmark: Contentious Case: 1969 (p.131)
1969 North Sea Continental Shelf Cases: treaty practice of states may constitute state practice or opinion juris that either crystallizes incipient or gives rise to wholly new customary international law. 
ii. Treaty contradicting a rule of CIL (general rule and exception) 

Unless a treaty comes to an end through desuetude (where the treaty prevails)  the treaty is in contradiction of CIL; if the treaty prevails it is subject to the jus-cogens norm (art. 53, VCLT)
BUT if the treaty ends and the Jus-Cogens norm is ignored  Custom will prevail

ICJ Case: Nicaragua v. USA: Contentious Case: 1986 (p.132-133)
The court: doesn’t consider that all customary rule which may be involved have a content exactly identical to that of the rules contained in the treaties which cannot be applied by virtue of the US reservation.
The Court finds: therefore that CIL continues to exist and apply separately from international treaty law even where the two categories of law have an identical content. Thus, the content of the CIL applicable in this dispute binds the parties under international law, but the Court is not bound to uphold these rules as they differ from treaty rules, which it is prevented by the US reservation from applying to the present dispute. 

c. “Persistent Objector” rule (p.137)

Persistent objector: a state that has actively and consistently denied the existence or applicability to it of a rule of CIL since the emergence of that rule. The effect of this is to escape the binding effect of the rule. The justification for the concept and its key requirements have been described as: having to fulfill 2 conditions in order to opt out of a new customary rule: 1. The state must object when the rule is in its nascent stage and continue to object afterwards, the evidence of this objection must be clear and the objector state must rebut a presumption of acceptance (silence or failure to object is interpreted as consent); and 2. The objection must be consistent; a state may not object some of the time, apply the rule at other times and still be a persistent objector. The state cannot apply a jus cogens norm.

Ex. What if instead of one solitary persistent objector there are many?
ICJ Case: Advisory Opinion: UNGA Request: On The Legality of Nuclear Weapons: 1996 (p.138)

Is the threat or use of nuclear weapons permitted in any circumstance under international law?
Question: Are these five states and a handful of others simply be considered persistent objectors to a rule of CIL reflected in their state practice and opiniono juris of the great majority of the worlds states? 
US argued: the dissent of nuclear powered states should be enough to preclude the emergence of customary rule barring the use of nuclear weapons.
1968 Treaty on Non-Proliferation of Nuclear Weapons: regulates nuclear weaponry under this treaty only 5 states are entitled to possess Nuclear weapons but are to pursue negotiations in good faith.
Court concludes: in most cases either would be illegal justified via various principles of international humanitarian and environmental law; and principles relating to the use of force by states. 
The Court declined to rule whether such threat or use of force would be lawful or unlawful in an “extreme circumstance of self-defence, in which the very survival of a state would be at stake”
Finding: Nuclear weapons haven’t been employed in combat since 1945 BUT there is no CIL prohibiting nuclear weapons – nuclear power states always reserved their legal right to use their nuclear weapons in 
Anglo-Norwegian Fisheries Case (contentious case, ICJ, 1951) (p.
A state may contract out of a custom in the process of formation.  Objection must be clear. Norway was allowed to enforce her system of wider than ordinary exclusive fishing zone

Domingues  (IACHR, 2002)
Question: The U.S.: persistent objector to the prohibition of juvenile executions? 
The IACHR examined United States reservations practice: Convention on the Rights of the Child, article 37(a) and Fourth Geneva Convention, art. 68(4)
Finding: The death penalty is now forbidden in all states for those under the age of 18 at the time of their crime following the Supreme Court's ruling in Roper v. Simmons (2005)

D. Other sources of law (p.139-153)

a. General principles of law (p.140-145)

ICJ Statute, art. 38.1 (c):  “The general principles of law recognized by civilized nations” - the issue is how do we define civilized – today we say “peace loving” instead of civilized.

General Principles: The purpose of which is used to “fill the gap” when neither treaty nor custom can help in an international state dispute.
Qualifies as a General principle of law if: A body of legal principles and rules that are common to all, or almost all national legal systems (Corfu Channel case, ICJ, 1949)

How to prevent the complication of what qualifies as a general principle of law: 
Principle 1: We should have judges from different places in the world, and we should have a broad representation 
Principle 2: Because we are in an international setting we cannot just import key rules that would be seen as general principles of law, we have to interpret them in a way that takes into account the fact that there are 

ICJ Case: International Status of South West Africa: AO: 1950 (p.140)
Issue: The way in which international law borrows from this source is not by means of importing private law institutions ‘‘lock, stock and barrel’’, ready-made and fully equipped with a set of rules. It would be difficult to reconcile such a process with the application of the ‘‘general principles of law’’
In my opinion, the true view of the duty of international tribunals in this matter is to regard any features or terminology which are reminiscent of the rules and institutions of private law as an indication of policy and principles rather than as directly importing these rules and institutions” 

b. Judicial decisions & writings of jurists and publicists (p.151-153)

ICJ Statute, Art. 38(1)(d): “Subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law” – Here subsidiary means a secondary source.

Article. 59:  “The decision of the Court has no binding force except between the parties and in respect of that particular case” BUT case law matters; it’s the importance of judicial consistency. Judicial Decisions and the teachings of the most highly qualified publicists; The ICJ may refer to other judicial decisions; The ICJ makes a decision renders a case, closes it, and a few years later may refer to the first case to make a new case (they are always referring to previous cases); This is how we build tradition – sometimes they may make a decision different than a previous case because of changing circumstance but most of the time decisions are made with reference to past cases/rulings

Learned writers- conceptual framework necessary for any legal discussion – can prove to be very influential even if it’s a subsidiary means.


c. Unilateral Declarations, and their legal effect (p.145-151)

Unilateral Declaration: not listed in Article 38 of the ICJ statute but is still binding- this is a way for states to bind themselves in international law (through case law) and the guiding principles from the ICJ commission regarding states unilateral declarations 
A unilateral declaration is made by a head of state or someone in a position of authority on behalf of the state, which holds legal affect.

PCIJ Case: Norway v. Denmark: Contentious Case: On the Legal Status of Greenland 1933 (p.54)
Issue: The Norwegian Occupation of East Greenland can be considered to violate the Ihlen declaration. Norway said, this declaration was made in opposition to its own constitution so it doesn’t count
Denmark: The Danish minister (acting on behalf of Denmark) stated they would not object to Norwegian claims of sovereignty on the issue of Spitsbergen if they could count on Norway doing the same in the case of Denmark’s sovereign claim over the whole of Greenland. 
Norway: The Norwegian minister of Foreign affairs said Norway would not make any difficulties for Denmark on the issue of Greenland (Ihlen Declaration 1919) – Then in 1931 Norway proceeded to Occupy certain territories in East Greenland and Denmark acted bringing the case to the PCIJ wanting Norway to be held legally to its declaration of non-intervention/occupation and steps taken accordingly. 
Legal issues at stake: Whether affirmations made from one state to another are binding; whether the Norwegian occupation of East Greenland is considered in violation of the Ihlen Declaration (and accordingly unlawful and invalid); and whether the declaration of occupation was valid if it was made in violation of the Norwegian Constitution requiring consent from the Norwegian parliament to enter into a treaty.
Court says: In the context of negotiation, declarations made are considered as binding – You cannot invoke an international legal standard only to say its in contradiction with your internal law – international law prevails over domestic law; yes the affirmations made by one state to another via unilateral declaration in the context of a negotiating situation is legally binding; Norwegian occupation of Greenland violates this Ihlen Declaration (thus their declaration of occupation is accordingly invalid); and According to Article. 27 and Article. 26 of the VCLT the declaration is held invalid as it was made in violation of the Norwegian Constitution requiring consent from the Norwegian Parliament to enter into treaty. 

ICJ Case: Australia & New Zeeland v. France: Contentious Case: 1974 (p.145)
On Nuclear Test Cases: Decision on and admissibility under the courts jurisdiction
Issue: The French nuclear test site was in the middle of the Pacific Ocean, Australia & New Zeeland, wrote to the ICJ demanding that the French stop nuclear testing there. The French government said in a letter to the New Zeeland government and said it had completed its series of tests and had not planned to do any more tests; The Court was called to consider the relevance of the statement made by the French authorities.
Findings: The ICJ deemed the state’s declaration of stopping the tests to be legally binding as a recognized member of authority made the declaration acting on behalf of the state and its interests; they ruled that France can’t escape their international responsibility and must act in good faith.
In the case of the nuclear tests, clearly all declarations were made on several occasions, publically by the French President to a wide audience, and international community 
Reasoning: (Para43) where the state intends to be bound according to the terms of the declaration it is making, the intention confers on the declaration the character of a legal undertaking; (Para46) the very rule of pacta sunt servanda (in law of treaties) is based on good faith, so is the binding character or an international obligation assumed by unilateral declaration; (Para49) Frances statements before the court the most essential are made by the French President therefore there can be no doubt in the view of his functions that his public communications or statements (oral or written) as head of state are in IL acts of the French state. His statements and those of members of government acting under his authority up to the last statement made by the minister of defence (October 11 1974) constitute a whole.  

Unilateral declarations and binding legal obligations: this is a complex issue; 
Example: The Dispute Border case
ICJ Case: Burkina Faso v. Mali: Dispute Border Case: Contentious Case: 1986 (p149)
Frontier Dispute Case: When will unilateral declarations give rise to binding legal obligations? 
The Issue: The state must clearly INTEND to bind itself by the unilateral declaration and it is up to the court to take into consideration the factual circumstances in which the declaration occurred 
The Court: Reiterated the nuclear case, the state is clearly bound by its unilateral declaration. A unilateral declaration can be binding to states in certain circumstances, which must be made clear


E. Hierarchy of sources (p.153-157)

a. Generally (p.153-155) 

What if a rule derived from one source of international law conflicts with a rule derived from another source of IL? Which prevails over the other? 
Treaties, Customs, General Sources of law, will always prevail over other sources of law


b. CIL and treaties (p.153-155)
In a conflict of a clash between a treaty and customary principles, thus a state may derogate from customary principles so the treaty may prevail BUT NOT IF the treaty is violating a human right… 

c. Jus Cogens (p153)
States are not able to contract out of ius cogens norms (art. 53 of VCLT
Jus-cogens obligation: An obligation from which no derogation is permitted due to its fundamental nature; To be interpreted as restricting the freedom of States to contract (art. 53 of VCLT) - States may not sign a treaty in opposition to Jus-cogens obligation 

d. Obligation erga omnes (p155)

Erga omnes obligation: Is the concern of all states (i.e., all states can be held to have a legal interest in its protection); Should be interpreted as concerned first and foremost with the enforcement of norms of international law (mainly human rights norms).

Ex. ICJ Case: UNGA Request on The Israeli Wall: Advisory Opinion: 2004 (p. 155).
Typical example of an Erga omnes obligation – MEANS THAT EVERY STATE MUST ABIDE BY THESE OBLIGATIONS - The ICJ is only asking that no one help Israel with the construction of the wall (as its construction is in violation of international law)


III.  SUBJECTS OF (AND ACTORS IN) INTERNATIONAL LAW (p.180)

A. Generally (p.180) 	

What is meant by “subjects” of international law? States & IGOs
IGO – Inter-Governmental Organization – An association of states, established by and based upon a treaty (constituting treaty) (ex. UN, OAS); they’re created by states, through a treaty
NGO – It has a different legal personality on the international scene than an IGO
Ex. Amnesty International, Doctors without boarders

Other entities with varying degrees of international legal personality; such as entities with a “hybrid” nature (or “Sui Generis Entities”)

B. “Hybrid” (or “sui generis”) entities 

3 Main Characteristics of Hybrid Entities (or Functional International Personalities 
1) This entity must have come to acquire a legal status on account of specific historic circumstances that led that entity to acquire legal status
2) These entities to not possess any distinct territory – If they do use a territory it belongs to another entity (like a state) 
3) Their legal personality is purely functional that allows them to operate so they can maintain their goals 

ICRC – The International Committee of The Red Cross (Hybrid Entity)
The ICRC: (1863) A private association (Swiss Civil Code) whose functions and activities are mandated by the international community of States (1949 Geneva Conventions)  + an  “international legal personality" of its own. 
It is an entity with a hybrid nature (Sui Generis Entity)
It is NOT an NGO; It was created by private individuals as a non-state actor (created as an NGO in 1863) but over the years, states gave the ICRC a mandate through The Geneva Conventions – When an entity is given a mandate through a mandate it is an IGO 
Especially by the 1945 Conventions which was the crux of Humanitarian intervention 
It doesn’t have a treaty that clearly defines its action, but it was given a mandate as dictated by the 1945 Geneva conventions 
They have an interesting international legal personality UNLIKE NGOS: If the ICRC is called to testify at the ICJ, it does not have to and the ICRC has diplomatic immunity (privileges that states have) yet still not an IGO - Protection, and assistance to victims of conflict 

The Order of Malta (1048): Created in the 11th C: they have an international legal personality with diplomatic relations with more than 100 countries, it also has a permanent observer status at the United Nations – It was not created by a state – The Settled permanently in Rome, Italy work to achieving health and hospital assistance


C. The State (p.180)

a. Prerequisites of statehood in international law (p.181)

1933 Montevideo Convention on Rights and Duties of States (Article 1): Sets forth the basic legal criteria of statehood defining a state as a legally defined entity with a 4 part criterion: a “state” must posses a permanent population; a defined territory; a functional form of governance/government; and a capacity to enter into relations with other states 

1. A Permanent Population: No minimum or maximum number, but a “significant” number; Permanence = constant human presence
No maximum/minimum number – but there must be a significant number; there must be constant human permanence – consistent presence 
Example One: Monaco (0.70 squared miles), Tuvalu
Example Two: Antarctica as a state: 1,000 – 5,000 people residing there throughout the year, conducting research

2. A Defined Territory: The appurtenance of a given area, considered as an entity, in no way governs the precise determination of its boundaries, any more than uncertainty as to boundaries can affect territorial rights. There is for instance no rule that the land frontiers of a State must be fully delimited and defined, and often in various places and for long periods they are not”- There is no max. or min. size required; there is no territorial unity required and; there is no absolute certainty about a state’s border required.

Example. North Sea Continental Shelf cases (ICJ, 1969, para. 46)
It doesn’t mean a state is not a state, but a boarder can be disputed under the legal definition of a state; a states boarder may be disputed 

What matters, then? 
A state must be able to show that a sufficiently identifiable core of territory is controlled by that entity and that entity has to be separated by boarder lines (disputed or not) 

Example: Palestinian territory 
An entity on paper, could be a state, and in reality not be a state – Palestine is exactly there 
BUT IT’S A HISTORICAL STATE… IT’S BEEN IN EXISTENCE, AS A PALESTINIAN STATE A LOT LONGER THAN ISRAEL EVER EXISTED AS A COUNTRY. 
The Gaza Strip and The West Bank are not physically connected – They are not just one territorial unit – It doesn’t mean a state is not a state, but a boarder can be disputed in the legal definition of a state
Political Science – Always states a State must have defined boarders – According to international law this is NOT true 
3. Effective Control By A Government: You must have the governmental capacity to exercise power over an area of territory and population; there is no requirement for a particular form of government but there must be some authority with governmental functions; when an entity is becoming a new state there must be evidence of a stable political organization; especially in the case of post-colonial states and European states that became states after the end of The Cold War, after the USSR was dismantled  -- This criteria has become weakened in recent years 

States can only become a state if they have become strong enough to assert themselves throughout the territories of the State without the assistance of foreign troops
EX. Kazakhstan, Uzbekistan, etc

Europe decided these entities could become states, these rules are less strict now than they formerly were – All these entities did NOT have a stable political organization before they became states (there was strife, violence, etc) yet the EU was willing to recognize them as states; they were all seen and treated as states, that’s how they were so easily recognized as states – all of which became EU member states after being granted statehood

What about existing/failed states?
Once a state exists, it is difficult for it to disappear
Principal in International Law: Once a state exists its difficult for it to disappear
Even if a democracy becomes an oppressive state, on the international scene the state will still be seen as and have full responsibility as a state

Example: Somalia 
Went through: civil war and state failure – But as long as a state remains and behaves like a state on the international scene it is VERY difficult for a state to disappear 

There is no requirement for a particular form of government, but there must be some authority with governmental functions

Entities or territories becoming states:
Strict test for “effective government” after WW I (Aaland Islands Case, League of Nations, 1920):
“This situation was such that, for a considerable time, the conditions required for the formation of a sovereign State did not exist… until a stable political organization had been created, and until the public authorities had become strong enough to assert themselves throughout the territories of the State without the assistance of foreign troops”
Post-colonialism:  requirement weaker in the post-WWII era. Ex: Congo and eastern Europe states in 1992 

4. Capacity To Enter Into Relations With Other States (Or “Independence”): They must have competence, with its own constitutional system, to enter into foreign relations; any entity therefore is not a state, until it has competence within its own external system to entire into relations with other states.

If a state voluntarily agrees to delegate its authority in a certain area, to another state – the state is STILL seen as independent 
Example. The Virgin Islands, Marshall Islands 
Their defense is delegated to the USA, but they are still a state because they voluntarily decided to do so (through a treaty – proving their capacity to enter into international relations) 

Example. Australia and Nauru 
Anyone who arrives by boat in Australia seeking asylum are sent to Nauru where their claim is to be processed in exchange for money
Nauru: does all the asylum procedures for them and they pay them
Australia: delegated that Nauru maintains this process for those who arrive in Australia seeking asylum – many blame the horrid conditions of Nauru on Australia - Who is responsible?

A state does not cease to exist because:
It has agreed not to engage in certain international activities or;
It has agreed to delegate authority to do so to a "supranational" entity or another state

Ex. Austro-German Customs Union case (PCIJ, 1931)
Key criteria: is the state under the legal authority of another state?
Key question: what is the meaning of independence in terms of state capacity?
Finding: All states should be treated as equal states regardless of how they chose to interact through international relations and what treaties of dependence they chose to enter into 

b. State recognition (p.200) 

State recognition vs. admission to the UN:
“The recognition of a new State or Government is an act that only other States and Governments may grant or withhold (…) The United Nations is neither a State nor a Government, and therefore does not possess any authority to recognize either a State or a Government. As an organization of independent States, it may admit a new State to its membership or accept the credentials of the representatives of a new Government”
UN, “About UN Membership” 

Are These Entities “States”?
Palestine: 1993 Oslo Accord (between Palestine Liberation Organisation (PLO) and Israel)
Palestine’s diplomatic strategy since then: Individual state recognition; Palestine as a UN-member state based on pre-1967 frontiers 
Sept. 2011: no unanimous recommendation
Nov. 2012: General Assembly voted to grant Palestine non-member observer State status at the UN: An important step before applying for full membership; Gives them the right to participate in all General Assembly debates; (non-automatic) right to go to the ICC etc.

Sweden will recognize Palestine as a state, making it a non-binding resolution of recognition 
9 votes out of 15 need to achieved, US veto for sure (September 2011) 
Right to participate in all General Assembly debates, opens the door to the ICC (international criminal court); the Rome Statute treaty which created the ICC, the ICC isn’t a UN organ, it is independent from the UN, Palestine can go to the ICC and Palestine may bring Israel to Court for crimes against humanities 

Tibet: The Right to Self Determination
United Nation's General Assembly’s resolutions recognizing the Tibetans' right to self-determination (1961; 1965)
Tibet: not a UN member state, under occupation of China since 1949, Tibetan government in exile maintains diplomatic relationships with Canada etc… independent state under unlawful occupation 

Vatican and Holy See: 
The Holy See can enjoy immunity, and seeing into entering into relations with other states, not Vatican City 
As shown here - UN membership doesn’t always determine statehood, what is the best example (Also Palestine’s observer status)


1. Definition (p. 207)
State recognition: relates to the emergence of new states on the international scene (p.207)

Official definition:“Article 1: The recognition of a new State is the free act by which one or more States acknowledge the existence on a definite territory of a human society politically organized, independent of any other existing State, and capable of observing the obligations of international law, and by which they manifest therefore their intention to consider it a member of the international Community” 
(International Law Institute (1936). “Resolutions Concerning the Recognition of New States and New Governments”)
State Recognition:“A formal acknowledgment by another state that an entity possesses the qualifications for statehood.”
Ex. First recognition by Spain of the United Netherlands in 1648

2. In state practice (p.201-205)


i. New criteria for statehood (recognition of new states in Eastern Europe) (p.202)

European states have gone even further: Dislocation of the former Socialist Federal Republic of Yugoslavia (1990s) and the Montevideo criterion for statehood (the 4 legal conditions) 
Dec 1991: The European Community agreed to “guidelines on the Recognition of New States in Eastern Europe and in the Soviet Union” Though they didn’t apply the Montevideo principles the international community did recognize them (as they applied rule of law; democracy; human rights; respect for the rights of minorities, etc.) 


ii. International effect of such recognition (p.204-205)

The International Effect Of Recognition: Importance of wide recognition of a state as an entity for territorial integrity and certain guarantees of sovereignty

Key rules of IL regarding unrecognized states shown in:
U.S.S. Pueblo incident between USA and North Korea- 1968
 

3. In theory: declaratory theory & constitutive theory (p.201-202)

For over a century, there has been great debate between declaratory and constitutive theory. 

“Declaratory‟ theory
Declarative school of thought on statehood: it says, that a state should possess the following qualifications in the Montevideo conventions (4) criteria’s, A capacity to enter into relations with other states: a state can enter into relations with other states; state recognition is accepting the 4 legal conditions of statehood

“Constitutive‟ theory
Constitutive school of thought on statehood: satisfy the 4 criteria’s but also must expressly recognized as such by other states, it isn’t enough for that entity to become a state

Which is consistent with the current state practice of recognition?
In relation to state practice, declarative theory would be most suitable but it more complex than just this theory:
1971 Letter by the Secretary of State for External Affairs (Canada): 
“The Canadian Government must first be satisfied that any entity claiming statehood meets the basic requirements of international law, that is, an independent government wielding effective authority over a definite territory. When these conditions appear to be fulfilled, the timing of recognition is determined in accordance with Canadian national interests, given the political and economic consequences of recognition”



4. State recognition vs. admission to the UN (p.207-211)

c. Recognition of governments (p.207) 

1. Definition (p.207)

State recognition: relates to the emergence of new states on the international scene 
Recognition of governments: relates to the recognition of new governments of existing states; whether to recognize a new government in an existing state is a political decision (p.207) 

2. Distinction between state recognition and recognition of a government (p.208)
(new states vs. new governments of existing states; State continuity; “odious debts”) 

Recognition: recognition of states is NOT recognition of governments, there is a key distinction to be made between new states versus new governments of existing states.

State continuity: Or persistence of states, whereby states persist even when their governments change until extinguished by absorption by another state or by dissolution; this places limits on the notion that illegitimate governments bind their state. 
Ex. Tinoco Arbitration (1923) + Legal Doctrine of Odious debs (1927)

Tinoco Arbitration (1923) 
“If a despotic power incurs a debt not for the needs or in the interest of the state, but to strengthen its despotic regime, to repress the population that fights against it, etc, this debt is odious to the population of all the state (…) This debt is not an obligation for the nation; it is a regime’s debt, a personal debt of the power that has incurred it (… ) one could also include in this category of debts the loans incurred by members of the government or by persons or groups associated with the government to serve manifestly personal interests that are unrelated to the interests of the state” Sack  (1927)

Used on the Tinoco Arbitration (1923) - Not only for the people of Costa Rica, but for Tinoco and its brother… however the payments were not made for legitimate governmental use. 
There are cases, where succession of one government has no responsibility of the acts. 
In addition to satisfying the 4 legal conditions, the entity must be expressly recognized as such by other states. 

Odious Debts: Three conditions are required for a debt to be considered odious: 
1. For a debt to become “odious” the debt must not have received the consent of the nation 
2. The funds borrowed must have been spent in a manner that is contrary to the interest of the nations
3. The contractor must be aware of these facts 

British House of Commons International Development Committee (1998): “The bulk of Rwanda’s external debt was incurred by the genocidal regime which preceded the current administration. Some argue that loans were used by the genocidal regime to purchase weapons and that the current administration and, ultimately, the people of Rwanda, should not have to repay these “odious debts”. We further recommend that the [UK] government urge all bilateral creditors, in particular France, to cancel the debt incurred by the previous regime”

3. Estrada Doctrine (p.208)

Estrada Doctrine (1930): Raised legal and political issues by recognition of governments; “The Mexican Government is issuing no declarations in the sense of grants of recognition, since that nation considers that such course is an insulting practice.” 
Recognizing governments it problematic; precautions (sanctions and diplomatic relations) are necessary. 
 Today this has become the norm; but this was not always the case – recognition can still be implied from state practice. 

D. International governmental organizations (IGOs) (p.246-249) 

a. Distinction between an NGO and an IGO (intergovernmental organization) (p.246)

IGO: Inter governmental organizations; created by a treaty, states make up IGO’s 
NGO: non-state actors and individuals 

IGOs have existed since the 19th century, but have gained more political importance since the end of WWI 

b. Characteristics of IGOs (p.248)

IGOs have a broad range of characteristics

- An IGO can do more than what is laid out in the treaty if it is seen as essential to perform its functions; you MUST act according to what the treaty says, but it could be that eventually you have to do more than what the treaty says 
- Political regional organizations and supranational organization

c. International legal personality of IGOs (p.246)

Legal personality of IGO: Limited by their constituting treaty – ultra vires

Ex. ICJ Case: Reparations Case: Advisory Opinion: 1949 (p.246)
Question: “In the event of an agent of the United Nations in the performance of his duties suffering injury in circumstances involving the responsibility of a State, has the United Nations, as an organization, the capacity to bring an international claim against the responsible (…) government with a view to obtaining the reparation due in respect of the damage caused (a) to the United Nations, (b) to the victim?”
Legal Basis: Doctrine of “inherent and implied powers”
Court Findings: “ The rights and duties of an entity such as [the UN] must depend upon its purposes and functions as specified or implied in its constituent documents and developed in practice”

ICJ Case: UNGA v. Israel: Advisory Opinion on Jurisdiction: 2004 (p. 264)  
Case Study: Israel’s Neglect in the Prevention and Punishment of Continual Murders 
Israel: had been negligent in failing to prevent and punish the murderers the UN wished to make a claim for compensation under international law
Legally: There uncertainty over whether the UN had a legal capacity to make a claim 
Questions: Doe the UN/IGO have the capacity to bring an international claim against the responsible government
ICJ Finding: ICJ said yes because the UN charter gives the UN certain objectives to really maintain its true international character and to achieve the goals outlining its charter the UN can also recover for the victim(s)… ICJ referred to a power not to be found in the treaty, even if that power is not found it is considered a power that is essential for the ICJ to perform its duties; The UN cannot do its job properly if it is seen as unable to ensure the safety of its agents – the ICJ says it is possible the UN was not acting intra verus ?? MEANING??

Conclusion: An IGO can do more than what is laid out in the treaty if it is seen as essential to perform its functions; you MUST act according to what the treaty says, but it could be that eventually you have to do more than what the treaty says 


d. The United Nations– 1945 UN Charter (p.249-300)

The UN Chart IS a treaty. 

1. Member states and permanent observers (p.249)

There are 193 UN member states (last one South Sudan)
There are several permanent observers: States; IGOS; “OTHER” Entities
There are no provisions for the status of observer entities within the UN charter; it’s based purely on practice
There are known member states that are permanent observers at the UN: Palestine and Holly See (known member observer states); They CANNOT vote in GA, they cannot run for elected positions within the UN(ex. no seat on security council) HOWEVER they CAN have access to almost all UN meetings

It is a political game; since 1948 all observer states eventually became full UN members (definitely political strategy) 
Ex. Palestine can be a member of UNESCO; it doesn’t grant automatic entrance but you can become a member of one of the UN special agency  could pave the way to entrance to some international organizations 

There are some IGOs that are permanent observers; some have permanent offices and some do not

IGO Permanent Observer Status: African Union, EU (permanent offices), Commonwealth Secretariat, ICC
“Other Entities” Permanent Observer Status: ICRC, International Olympic Committee

2. Purposes and principles (p.252)

KEY PURPOSE OF UN: MAINTENANCE OF PEACE AND SECURITY

Purposes of the UN (Art. 1): To maintain international peace and security; to develop friendly relations among nations; to achieve international co-operation; and to be a centre for harmonizing the actions of nations in the attainment of these common ends

Key principles (Art. 2): Sovereign equality of all UN Members; good faith obligation to act in fashion consistent with the UN Charter; Settlement of members’ international disputes by peaceful means; Members to refrain from the threat or use of force against the territorial integrity or political independence of any state; and Assistance to the UN

Tuvalu = The USA (In principal they are equal players) 

New in the field of international law – prohibition on the use of force; every international dispute should be settled peacefully (chapter 6-7) 

3. Membership (p.254)

Membership (Articles. 4, 5, 6)
1. Membership in the United Nations is open to all other peace-loving states but they must be willing and able to carry out any obligations contained in the UN charter; and 2. UN admission is a decision upon the recommendation of the UNSC. 

What about Micro-States and Micro-Nations?
Micro-state: small territory, small in size in general; States that are VERY small; small territory (land-area) and most of the time very small population (Ex. Monaco, Grenada, San Marino, Tuvalu, Lichtenstein, Nauru) 
(REQUIREMENT IS LESS THAN 1000 SQUARE MILES)

Micro-nation: Model country or new country project, is an entity that claims to be an independent nation or state but is not officially recognized by world governments or major international organizations.

What is the ability of microstates to actually carry out their obligations contained in the UN Charter? 


Ex. Tuvalu Case Study: 
Global Warming (fascinating for lawyers) the state of Tuvalu is about to be wiped out by global warming; they are trying to figure out what to do with their population – Australia rejected them but New Zealand accepted them, what will happen in terms of their succession? The country itself is about to be deteriorated; there is no territory any more in terms of the legal territory for statehood 

Article 4: Micro nation – Sienn (it behaves like a state, but is not seen as a state by other states)
Many micro-nations rely on the US for their defense; when you relate that to states having to be ready and willing to carry out the obligations of the UN Charter 

Do you think they are still states? And if you were a lawyer what would your answer to this be? 

Case Study on The Federated States of Micronesia & Marshall Islands:
In their Compact of Free Association with the US (for an agreement of security) therefore showing their capacity to enter into international treaties and their ability to ensure their security.

The legal pre-requisites for statehood in international law: They still have the capacity to enter into international treaties, which means that they have control over how the US defends them and how the US interacts on their behalf; they weren’t forced into this agreement, they voluntarily agreed to delegate this aspect of their sovereignty (defense) to the US, because of this they are seen as independent because they were not compelled and entered into this contract on the grounds of free association. 
In the field of state sovereignty defense is a key player: Capacity to enter into a free-agreement (international relations)

Drafters of the UN Charter were very cautious with everything that has to do with adoption and expulsion of states they didn’t want a repeat of the problem with the League of Nations: There were too many provisions that allowed states to withdraw from the charter 

Withdrawal – no provision 
There are no existing provisions; if the state acts continually in breech of the UN charter they may be expelled; however, no single state has ever been expelled from the UN; the drafters wanted to avoid what happened with The League of Nations 

Ex. Indonesia Case: 
This happened once with Indonesia in 1965: temporary "cessation of cooperation" rather “than a true withdrawal”
Example of Indonesia: It happened once here and Indonesia announced through a written note saying “we want to withdraw from the UN and its related agencies” the Secretary General acknowledged the receipt of the letter and wrote a note back that said he hoped Indonesia would soon resume full cooperation with the UN. A few months later Indonesia sent the UNSG a telegram saying that they were ready to resume full cooperation with the UN and full participation of its activities  this was not really conceived as a true withdrawal; it was more seen as a cessation of cooperation 

Suspension of membership: If a state behaves wrongly it is possible to suspend their membership
Suspension of membership (Art. 5) & expulsion (Art. 6) – has never happened 

Ex. South Africa Case: States wanted SA expelled from the UN, and so SA withdrew from three of the UN specialized agencies during Apartheid, BUT never withdrawal from the UN itself; their membership in the UN was NEVER questioned

4. Principal organs (p.259)

a. Secretariat (p.288)

Public face of UN: Secretariat (political and administrative) 

i. Composition (p.288)
UNSG is currently Banki Moon of South Korea: There are almost 40,000 people working for them, they are the public face of the UN; they shed the light on incidences occurring that need public attention. 

ii. Functions (p.288-289)
The UNSG has two main functions: 

Administrative function: The UNSG coordinates the actions of the secretariat and the actions between the principal organs of the UN, responsible for the UN budget and all financial issues. 

Political function: Acts according to Article 19(9) UN Charter; to bring to the attention of the UNSC any matter that could be seen as a threat to the maintenance of international peace and security, the GA interpreted what is meant by these powers; is meant to act with impartiality, neutrality and independence (its the fundamental condition for the performance of the duties of the UNSG); this is however, probably not the case.


b. General Assembly (p.249 )

i. Composition (p.252) 

UNGA: made up by every single member state 
Composition:  All members of the UN (Art. 9); one country one vote (Art. 18)  

Comprised of 193 members – that’s the place where state representatives talk to each other; they sit between September – December meet and speak about all things peace and security (Global talk-shop) 


ii. Voting procedure (on paper vs. in practice) (p.260)

Article 18: deviates along the voting procedure, but it shoud be adopted by consensus )without a vote) 

1) Each member of the GA has one vote 
2) Important questions should be adopted by 2/3s the majority of all members present and voting election of all UNSC members, expulsions/suspension of members
- If the state is not present there is no vote for that state
3) For “other” questions; decisions shall be made by consensus or taken without a vote – GA

What is happening in practice? 
There is no vote, general consensus for “other” questions 

What is the interest for having a vote by consensus? 
For the sake of efficiency/peaceful means absolutely; if they agree with the resolution they don’t need to vote and they can also avoid paying their UN fees required if they want to vote 
- Some will say it’s lacking some kind of effectiveness 

iii. Main powers and functions (p.259) 

Discussion & Recommendation: May discuss any questions or any matters within the scope of the present Charter and make recommendations on same (Art. 10)

Appointment Role: e.g. non-permanent members of the Security Council, members of the Economic and Social Council  (Art. 18); along with Security Council, ICJ judges (Art. 4 of ICJ Stat.)

Financial Role: Approve overall budget (Art. 17)

Caveat 1: May discuss but not recommend on a situation being considered by Security Council (Art. 12)

Caveat 2:  Recommendations are not binding on member states (Art. 10)  

Relevance of the GA:
Political: a global “talk-shop”
Legal: GA’s resolutions not legally binding But impact on IL– ex: Resolution 1514 (Declaration on the granting of independence to colonial countries and peoples- 1960)


iv. Constraint in the field of “international peace and security” (p.262-263)

Constraint on the G.A. in the field of “international peace and security” (Art. 12)

“Art. 12.1. While the Security Council is exercising in respect of any dispute or situation the functions assigned to it in the present Charter, the General Assembly shall not make any recommendation with regard to that dispute or situation unless the Security Council so requests”
BUT Has evolved subsequently
Ex. ICJ Israeli Wall Case (ICJ, 2004, advisory opinion), paras. 27 & 28

“Uniting for Peace” resolution of November 1950 (resolution 377 (V))

Legally speaking GA resolutions are NEVER legally binding on states
UNSC can be binding on states ONLY when they are adopted under Chapter 7 
However UNGA resolutions matter, because they are reflecting the state of customary law 
When you have a vast majority of states that make resolutions this is seen as reflecting a strong consensus among states, and could be seen as a highly reflective of customary law because it is a global talk shop not a customary legislation or within the GA there can be discussion relating to international peace and security 

The GA may discuss matters having to do with international peace and security 
But IF at the same time the matter is being discussed at the UNSC and the UNSC makes a recommendation with regards to this matter – the UNGA CANNOT make a recommendation regarding a matter relating to international peace and security if the UNSC is already making a recommendation on the matter (then the GA cannot do anything)  It is a very strong limitation 

The reason being because we want unity; so if there is a dissent of the UNGA and UNSC resolutions then the unity is not there ALSO the UNSC is seen as the final rule and the power of the international community (The GA is not seen as the organ to act in the case of a breach to international peace the UNSC is the one entitled to act here) 
All member states cannot even meet and make a recommendation regardless of binding power because the UNSC has made a recommendation
The problem: is the UNSC may make recommendation under Charter 6 which is not binding but the UNGA still cannot act because the UNSC has made resolutions (even if not legally binding)

Case Study Iraq V. Kuwait: Iraq and Kuwait UNSC recommendations made, therefore the UNGA cannot make any recommendations of the matter 

Case Study US V. North Korea: Introduced by the US in the case of North Korea; The USA was mad because no action was taken by the UNSC against North Korea – this resolution says the assembly may take action when the security council has failed to act as a result of a negative vote of a permanent member (if the security council has become immobilized or failed to act because of the veto power of one permanent member)

ICJ Case: UNGA V. Israel: Advisory Opinion on The Palestinian Wall: 2004 (p.264).
Some have said we should be able to act on this situation despite the immobilization of the UNSC because of one permanent member with veto (The USA)
With an advisory opinion it can be an IGO; the GA made a resolution asking the ICJ to make a legal opinion regarding the legality regarding the construction of the wall in Israel and they said you cannot ask the ICJ to make a ruling on a matter because the UNSC has already made a resolution and ruling. 
The ICJ said the UNGA was perfectly entitled to do so because: asking for an advisory opinion is not seen as a recommendation according to the ICJ – so they said that the GA is perfectly entitled to do so even if the UNSC has already adopted a resolution on the topic; The argument by Israel was rejected 

Example 1: Lets say the GA asks the ICJ to make a legal opinion regarding the situation in Syria and Syria says you can’t do that because the UNSC has already resolved this matter, they can because of this precedent 

Article 12 (Paragraph 1) – Constraint on GA with regards to “international peace and security” 

Declarations – are more general 
Resolutions – are more specific 


c. Security Council (p. 267)

i. Composition (permanent members/two-year members/election process /suggested reform about SC’s composition) (p.267)

Membership:  15 members, 5 of whom are permanent (Art. 23) ; one vote per member of the SC (Art.27)
5 permanent members + 10 others elected every 2 years

For non-permanent members to be election
1) How much you contributed
2) Your states maintenance of international peace and security 
3) Equitable geographical distribution
- 1962 the GA passed this criteria for the non-permanent members: there should be 5 states from African and Asian states, 1 Eastern European state, 2 Latin American states, and 2 Western European and “Other” states

Canada had no seat at the UNSC in 2011-2012

ii. Voting procedure (p.272) 
Each member of the UN Security Council has one vote (Art.27); the five permanent UNSC members have a veto (meaning their negative vote prohibits the resolution from moving forward and ends any discussion on the topic)

Art. 27 (1945 UN Charter):“1. Each member of the Security Council shall have one vote; 2. Decisions of the Security Council on procedural matters shall be made by an affirmative vote of nine members; and 3. Decisions of the Security Council on all other matters shall be made by an affirmative vote of nine members including the concurring votes of the permanent members…”

Veto : failure to secure the “concurring votes” of all of P5
‘Concurring votes”: either an affirmative or an abstaining vote- Namibia Case (ICJ, 1971, Between 1945 and 2008, used 261 times (Chine, 6; France 18; Britain, 32; US: 82 times; USSR/Russia: 124 ). However, it’s been used less in the last decade since the end of the Cold War

How do you understand the veto? 
The power to cast a negative vote (to say no) 

Abstain: is not the use of a veto, you veto when you cast a negative vote, abstinence is just a states choice to stay out of the matter

All other matters are substantive; not procedural: The voting procedure is always requiring that permanent members do not veto; Article 27 says there needs to be no veto; its not always the concurring votes that are requested, it depends if the matter is important or not 

Ex Syria: 30 million people have been displaced, Palestinian refugees are not allowed entry in Jordan or Lebennon – worst humanitarian crisis 


iii. Non-voting participation rights (p.272)

Article 31 of the 1945 UN Charter: “Any Member of the United Nations which is not a member of the Security Council may participate, without vote, in the discussion of any question brought before the Security Council whenever the latter considers that the interests of that Member are specially affected”. 

Article 32: “Any Member of the United Nations which is not a member of the Security Council or any state which is not a Member of the United Nations, if it is a party to a dispute under consideration by the Security Council, shall be invited to participate, without vote, in the discussion relating to the dispute. The Security Council shall lay down such conditions as it deems just for the participation of a state which is not a Member of the United Nations”.

iv. Main functions and powers (p.273)

Article 24 of the 1945 UN Charter: 
1. In order to ensure prompt and effective action by the United Nations, its Members confer on the Security Council primary responsibility for the maintenance of international peace and security, and agree that in carrying out its duties under this responsibility the Security Council acts on their behalf; 
2. (…) The specific powers granted to the Security Council for the discharge of these duties are laid down in Chapters VI, VII, VIII, and XII.

Appointment Role: e.g. along with General Assembly, ICJ judges (Art. 4 of ICJ Stat.)

Chapter VI:  Investigate disputes and make recommendations to resolve them 

Chapter VII: Council declares existence of any threat to the peace, breach of the peace, or act of aggression (Art. 39) / Resolutions binding on all member states
Covers: Economic Sanctions (Art. 41) and Use of Force (Art. 42) 

Chapter VI and ½: (no formal existence) the UNSC combines chapters 6 and 7 to address these issues
Covers: Peacekeeping operations

Peace and Security Powers (Art. 24) 
v. Chapter VI (p.273)
 
Chapter VI:  Investigate disputes and make recommendations to resolve them 
Chapter VI, pacific settlement of disputes (articles 33 to 38): May recommend procedures or methods of adjustment for a “situation” likely to endanger peace and security; May investigate “situations” likely to endanger peace or security

Ex. Under chapter 6 the UNSC asked for a fact finding mission in Darfur – The UNSC considers a possible threat of international peace and security and takes measures to investigate if this is real threat

First – The UNSC will adopt a resolution under Chapter 6 and will ask states to settle their disputes peacefully
Ex. Under chapter 6 the UNSC asked for a fact finding mission in Darfur – The UNSC considers a possible threat of international peace and security and takes measures to investigate if this is real threat

vi. Chapter VII (p.274) 

Chapter VII: Council declares existence of any threat to the peace, breach of the peace, or act of aggression (Art. 39) / Resolutions binding on all member states
Chapter VII: Actions with respect to threats to the peace, breaches of the peace and acts of aggression (art. 39 to 42)
Binding on all UN member-states: (Art 103) Obligation of the UN charter prevails over other international obligations 
Art 39 – SC “shall determine the existence of  any threat to the peace, breach of the peace, or act of aggression” Includes  non-military sources of instability

Covers: Economic Sanctions (Art. 41) and Use of Force (Art. 42) 
Economic Sanctions (come first):
Art. 40- provisional measures designed to prevent an aggravation of the situation
Art. 41- measures short of force to maintain or restore international peace and security; different types of sanctions (economic and political) and Innovative measures- for ex., ad hoc international tribunals

Use of Force (Comes second):
Art. 42: if measures short of force are inadequate, use of military force, again, with a view to maintaining or restoring international peace and security
Ex: Operation Unified Protector in Lybia (March 2013) 

Any possible use of force (chapter 7) (article 42 must be passed by SC) 
There are two exceptions in regards to the use of force: collective action, aggressor state 
Example: international terrorism: (article 40, provisional measures designed to prevent an aggravation of the situation) 
Any requirements of: Peaceful resolutions cease fire, withdrawal of arm forces, etc. are legally binding if adopted through chapter VII.
Ex. Case Study: Prosecutor v. Dusko Tadic, International Tribunal for the Former Yugoslavia, Appeals Chamber, 2 October 1995
31. Once the Security Council determines that a particular situation poses a threat to the peace or that there exists a breach of the peace or an act of aggression, it enjoys a wide margin of discretion in choosing the course of action (…)
34. Prima facie, the International Tribunal matches perfectly the description in Article 41 of "measures not involving the use of force." Appellant, however, has argued … that… the establishment of a war crimes tribunal was not intended. The examples mentioned in this article focus upon economic and political measures and do not in any way suggest judicial measures … It has also been argued that the measures contemplated under Article 41 are all measures to be undertaken by Member States, which is not the case with the establishment of the International Tribunal.
35. The first argument does not stand by its own language … It is evident that the measures set out in Article 41 are merely illustrative examples which obviously do not exclude other measures. All the Article requires is that they do not involve "the use of force." It is a negative definition… In sum, the establishment of the International Tribunal falls squarely within the powers of the Security Council under Article 41 (…)
41. The [second] argument that the Security Council, not being endowed with judicial powers, cannot establish a subsidiary organ possessed of such powers is untenable (…) Security Council has resorted to the establishment of a judicial organ in the form of an international criminal tribunal as an instrument for the exercise of its own principal function of maintenance of peace and security, i.e., as a measure contributing to the restoration and maintenance of peace in the former Yugoslavia.


vii. UN Peacekeeping operations (“Chapter VI and a half”) (p. 275)

Chapter VI ½: (no formal existence) UNSC combines chapters 6 and 7 to address these issues
“Chapter VI and ½”: authorization of peacekeeping operations/missions
Certain Expenses case (ICJ, 1962, Advisory opinion): “When the Organization takes action which warrants the assertion that it was appropriate for the fulfillment of one of the stated purposes of the United Nations; the presumption is that such an action is not ultra vires the Organization” 
Peacekeeping decisions authorized by UNSC but financing of operations is the collective responsibility of all UN member states (art. 17 of the UN Charter).

Which country contributes more to UN peacekeeping operations (financially)? 
Every member state has to pay member fees – a portion of these fees goes to funding peacekeeping operations – every member state contributes 
5 permanent members are in the top 10% of contributing funds for the peacekeeping efforts

The use of force can only be implemented if all non-military measures have failed and if the UNSC finds this to be case, thus sanctioning military action/the use of force

1) A UN peacekeeping mission cannot take place if it has not been authorized by the UNSC – HAS TO BE AUTHORIZED BY THE UNSC
2) The UNSC has no permanent troops at the UN; so they have to count on member states to provide them with a sufficient number of soldiers –the number one problem is that those peacekeeping operations are no longer peacekeeping operations – they are used in the context of such; Soldiers acting for the UN cannot use force, which is HIGHLY problematic 
IE: RWANDA: The mission under chapter 6.5 this soldier was seeing the population massacred and they could not do a thing because the soldiers CANNOT use force 

The use of force is VERY circumscribed to specific elements of the UN charter – they are extremely limited in their capacity – they can deliver aid and protect the population as best they can; Now they are NOT peacekeeping operations anymore… 


d. ECOSOC (p.284)

Composition: 54 members of the UN elected by the GA (18 elected each term for a term of three years). The makeup of members must show an equitable geographical representation

Art. 55 (1945 UN Charter): “With a view to the creation of conditions of stability and well-being which are necessary for peaceful and friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples, the United Nations shall promote:
1. Higher standards of living, full employment, and conditions of economic and social progress and development;
2. Solutions of international economic, social, health, and related problems; and international cultural and educational cooperation; and
3. Universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion”.

Functions: Principal organ to coordinate economic, social, and related work of the 14 UN specialized agencies

Powers: May “enter into agreements with any of the agencies referred to in Article 57”  (art. 63)

E. NGOs 

a. Their role in the international legal system

Relevant international law for NGOs:
Article 71 of the 1945 UN Charter: The Economic and Social Council may make suitable arrangements for consultation with non-governmental organizations, which are concerned with matters within its competence. Such arrangements may be made with international organizations and, where appropriate, with national organizations after consultation with the Member of the United Nations concerned”

ECOSOC, Resolution 1996/31: “Consultative relationship between the United Nations and non-governmental organizations”; More than 4,000 NGOs having a consultative status with the UN ECOSOC (41 in 1946 & 700 in 1992)

b. Their possible effect on international law-making 

Ex: IOC – International Olympic committee, created in 1894 (regulatory functions)
Ex: UN Conference on Environment and Development (UNCED) in 1992: Agenda 21

c. Their international activities, and the impact of such activities on inter-state relations 

Case Study: The Rainbow Warrior Case (1985)
Greenpeace protests against nuclear tests on the Mururoa Atoll in French Polynesia by the French Government
July 1985: Rainbow Warrior sinks in New Zealand’s Auckland Harbour -- one person from Greenpeace dies and 2 agents of the French Secret Service arrested by NZ Police and convicted by a NZ Court and are sentenced to10 years’ imprisonment
The French government refuses to extradite to New Zealand other French officials involved & seeks negotiations for the release and return to France of the two agents; thus a long and complicated dispute between France and New Zeeland starts….
Arbitration in July 1986:  (Arbitrator: Secretary-General of the UN, Javier Pérez de Cuéllar) 
Regarding: Actions of the French state = acts of international delinquency comprising breach of sovereignty and espionage
They found: France must take responsibility for the act and issue compensation
Response: France acknowledged breach of international law, offered official apology and compensation to New Zealand (7 million USD, in addition to compensation paid to the family of the victim of Greenpeace (private claim)
NZ accepted to transfer the two agents to the French military authorities under certain conditions BUT France allowed their premature return to France, which led to another arbitration between France and NZ in 1990.

Case Study 2: Mavi Mara Flotilla (May 2010)
Blockade: Israel versus Turkey, Entering waters illegally
Issue: Six ships carrying 600 pro-Palestinian activists en route to Hamas-controlled Gaza (subject to Israel’s blockade), Israeli commandos board the main ship and nine passengers (Turkish nationals) are killed - Political tension rose between Turkey and Israel
Sept. 2010: UN fact-finding mission found: “(…) forensic evidence showing that most of the deceased were shot multiple times, including in the back, or at close range" 
Financial compensation (May 2012)  & formal apology (march 2013)
November 2014: The ICC’s chief prosecutor says she will not take action over Israel's deadly commando raid on a Gaza-bound flotilla in 2010.

F. Transnational corporations

Of the 100 most powerful “economies” in the world, 51 are trans-national corporations

a. The different categories of TNCs 

1. Government owned corporations
2. Intergovernmental corporations 
3. Non-governmental corporations-

TNCs (especially non-governmental TNCs) have been able to operate largely in a legal vacuum; Efforts at the national level (standards on company behavior), but only in the richer countries… 
Efforts at the international level (voluntary codes of conduct)

G. Individuals and people seeking self-determination (p.345-375)

a. Distinction between external and internal self-determination (p.361)

External Self-Determination:
Is there any other kind of external existing right to self-determination that isn’t remedial?
This is a wider scope of application in terms of remedying that type of situation: Most cases have come through decolonization being granted sovereignty from being non-self governing; only 1-2 cases of non-self governing cases of the world were addressed by the 4th Committee of the GA of the UN. 
- Self-determination is different from the acquisition of a state

Internal Right to Self-Determination:
Internal Self-Determination: arises through the problem created when existing states contest the rules of government and how they are being governed. (ex. Quebec referendum over Sovereignty 1990)
- The idea is we can accommodate the will of these peoples without changing the state (ex. The right to minorities; specific provisions for subject matter affecting minority members they have a right to have a say if not control over jurisdictional matters that will affect them; they are given special rights of autonomy) 

There is ever evolving content to the [internal] right to self-determination 

Key features of state independence (Different from requirements of state formation): 
1. Monetary policy
2. Defenses and Security
3. Maintenance of frontiers
4. Determination of laws within 
5. International relations

b. Who can claim self-determination? (p.363) 

1950 UNGA Resolution On: 3 categories under which self-determination from a colonial power could legally occur (external self-determination)
1. Those populations subject formally to colonization
2. Those populations subject to a racist regime
3. Those territories and population subject to forced occupation
Claim: would be based on universal suffrage, expressed through a genuine and sincere means (ie. a general referendum)

Which defined territory is being discussed? (Which territorial lines) 
Pope: existing territorial lines should continue to pertain even in the point of succession or independence – On one level this validates colonialism (and the arbitrary state lines they drew) on the other hand, in some ways it allows them to move forward. 

UDHR Art. 21: Says the will of the people should be the base of the government (secret ballot) they give a very precise secretive way of explaining this; 
Remedial Cession: Can argue they’ve suffered repression in terms of cession, for the purpose of remedying that kind of repression 

Promoting the right to self-determination: All peoples shall have the right to self-determination 

States are worried: this may be a slippery slop to the disillusion of states as more and more states are redistributing the modes of the states through the will of the people (it can be done through structural constitutions without dividing up the state)

Ex. Ukraine Case Study – FIND IN THE TEXTBOOK 

IV: INTERNATIONAL DISPUTE SETTLEMENT (p.273-300)

Dispute: “A disagreement over a point of law or fact, a conflict of legal views or of interests between two persons” 

Ex. ICJ Case: Mavromatis Palestine: Contentious Case: 1924 (p. )
(Concessions Case) (p. ) 

Reminder: 
Article 12(1) of the Covenant of the League of Nations (1919): “The Members of the League agree that, if there should arise between them any dispute likely to lead to a rupture, they will submit the matter either to arbitration or judicial settlement or to inquiry by the Council, and they agree in no case to resort to war until three months after the award by the arbitrators or the judicial decision, or the report by the Council.” BUT no prohibition of war…
1928 Kellogg-Briand Pact (or “General Treaty for the Renunciation of War”) BUT, only binging to state parties
1945 UN Charter: Clear and unequivocal prohibition on the use of force AND the corollary duty of states to enter into peaceful negotiations. Shows the first ever clear international ban on the use of force. 

A. The principle of peaceful settlement of disputes (p.293)

Article 2(4) of the UN Charter: “All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations”
Article 2(3) requires all member states to “settle their international disputes by peaceful means in such a manner that international peace and security, and justice, are not endangered”
Art. 1(1): pacific settlement of disputes:  a “purpose” of the UN
Article 33 of the UN Charter : “negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements, or other peaceful means of their choice” NOT an exhaustive enumeration of the choices available: 1970 Declaration on Principles of International Law Concerning Friendly Relations and Co-operation among States : “States shall seek early and just settlement of their international disputes (… ) as may be appropriate to the circumstances and the nature of the dispute”

Two broad categories of dispute settlement:

B. Diplomatic methods of dispute settlement (p.273)

Diplomatic means of dispute settlement: settlement by diplomacy

a. Direct negotiation

Discussion between interested parties with a view of reconciling divergent positions
Simplest and most utilized
Advantages? Disadvantages?
4 different forms

b. Good offices 

A third party tries to persuade disputing states to enter into negotiations
Not obligatory, not binding

Example: 
1. Good offices of the US President in 1906 to end the Russian-Japanese war and;
2. Good offices of France encouraging negotiations to end the Vietnam War in the early 1970s;


c. Mediation 

Taking part in the negotiations & suggesting terms of settlement to the disputing states

Three important principles:
1. Consent from the disputing parties
2. Use of mediation is not obligatory and suggestions are not binding for the disputing parties
3. Mediation can take several forms- ex: dispute between India and Pakistan on the waters of the Indus basin (1951 and 1961)

Examples of mediation:
1. Mediation by the USSR between India and Pakistan in 1966,
2. US mediation between Israel and Egypt in the 1978 Camp David peace negotiations

Good offices and mediation combined: 
Example: Role of Algeria in 1980 in the diplomatic hostages’ dispute between Iran and the United States - Algiers Accords, leading to the establishment of the Iran-United States Claims Tribunal in The Hague in 1981. 


d. Commissions of inquiry (or “fact-findings” missions)
Impartial finding of disputed facts produced by an impartial ad hoc body
No obligation to accept the findings of the inquiry - almost always accepted

Examples:
1. International commission of enquiry on violations of international humanitarian law and human rights in Darfur (2004) 
2. Panel of Inquiry on the 2010 Flotilla Incident (Sept. 2011)

Fact-finding is also mentioned in treaty instruments:
Article 90 of the 1977 Additional Protocol I to the 1949 Geneva Conventions: International fact-finding commissions are protected (through the protection of civilians)

e. Conciliation 

Definition: “a commission set up by the Parties to deal with a dispute, which proceeds to the impartial examination of the dispute and makes a report containing proposals for a dispute settlement, but with no binding character” (YOUR BOOK)

Involves elements of meditation & inquiry
More formal and less flexible than mediation – Why? How?


C. Adjudicative methods of dispute settlement (p.292-293)

Settlement by legal means

a. Key differences between arbitration and judicial settlement (p.292)

1. Arbitration (p.292)

Arbitration: Is more common than judicial settlement

i. Principles and processes (p.293)

Very different from judicial settlement. Why? How?
It is the most effective and equitable means of dispute settlement because of the flexibility and confidentiality it allows for; BUT it only works if states WANT to have their case settled

ii. Permanent Court of Arbitration (p.290-291)

The Permanent Court of Arbitration (PCA): Established by treaty in 1899 to facilitate arbitration between states
The use of “permanent” is misleading as it was not a Court as the ICJ is: When two state parties were in conflict and sought arbitration, they each selected 2 arbitrators from a panel, only one of whom may be a national. The four appointed arbitrators then appoint the arbitrator for this case (“umpire”)
PCA Case Example: The Iran v. United States Claims Tribunal

2. Judicial settlement: the ICJ- 1945 UN Charter + 1945 ICJ Statute (p.290)

ICJ is the successor to the PCIJ (1921-1945); It is one key UN organ, established by the UN Charter (Chapter XIV), BUT ICJ’s role and functioning to be found in the 1945 ICJ Statute (an annex to the 1945 UN Charter)

i. Composition and functions of the ICJ (p.290)

Composition: The ICJ is made up of 15 judges, appointed for nine years
Art. 3.8 + 10: Judges are nominated: (PCA) and election (UN GA & UN SC)
Art.13: Re-election 

Art. 2: Individual qualifications for judgeship: “persons of high moral character”, with the “qualifications in their respective countries for appointment” or a recognized competence in IL.
Art. 9: The body of judges as a whole must show equitable representation of principal legal systems of the world
Judges are elected: “regardless of nationality” (art. 2), but nationality matters; The geographical distribution of the ICJ is more of an Informal rule 
Art. 31: Adresses concerns where there is a case involving the state the judge comes from

Functions: To settle cases in accordance with IL legal disputes submitted to it by States; to give Advisory Opinions on legal questions referred to it by duly authorized organs and agencies and; apply the rules and principles of Public International Law (enumerated in Article 38 of the Statute of the Court) during both of these functions

ii. Contentious cases (p.294-298)

Parties to a contentious case and nature of the dispute(p.294) 

Art. 34, ICJ Statute: Says parties in contentious cases may only be between states
Art. 36, ICJ Statute: Addresses the nature of the disputes that may be heard by the ICJ

Jurisdiction of the ICJ in contentious cases (p295) 
UN Member States are automatically parties to the 1945 ICJ Statute (Art. 93, UN Charter) BUT this does not mean automatic jurisdiction for the ICJ

ICJ Jurisdiction exists only under three conditions set forth in Article 36, ICJ Statute (1945):
1. Art. 36.1: Jurisdiction by Special Agreement (“Compromis”)
2. Art. 36.1: A jurisdictional clause within a treaty regarding a dispute between two or more parties of the treaty

Ex: Optional Protocol, 1963 Vienna Convention on Consular Relations, Article I:
“Disputes arising out of the interpretation or application of the Convention shall lie within the compulsory jurisdiction of the International Court of Justice and may accordingly be brought before the Court by an application made by any party to the dispute being a Party to the present Protocol”
Ex: Art. 9, 1948 Convention on the Prevention and Punishment of the Crime of Genocide
“Disputes between the Contracting Parties relating to the interpretation, application or fulfilment of the present Convention, including those relating to the responsibility of a State for genocide or any of the other acts enumerated in Article 3, shall be submitted to the International Court of Justice at the request of any of the parties to the dispute”.

3. Art 36.2 + 36.3: Compulsory jurisdiction by the reciprocal effect of unilateral declarations; each declaration is deposited with the secretary of the UN, signed by the foreign minister of the respective state and published with the applicable UN treaty; recognizing the jurisdiction of the ICJ; “declarations of acceptance of the compulsory jurisdiction of the Court” 

Art. 36.2, ICJ Statute: “The states parties to the present Statute may at any time declare that they recognize as compulsory ipso facto and without special agreement, in relation to any other state accepting the same obligation, the jurisdiction of the Court in all legal disputes concerning: 
a. the interpretation of a treaty; b. any question of international law; c. the existence of any fact which (…) would constitute a breach of an international obligation and; d. the nature or extent of the reparation to be made for the breach of an international obligation”

In reality: The legal effect is severely diminished; there are significantly fewer declarations than expected and these declarations are limited in time & terminated by simple notice
Reservations: have the effect of reciprocity; this was strictly applied in the Fisheries Jurisdiction case.

ICJ Case: Fisheries Jurisdiction Case: Contentious Case: 1998 (p. )
Issue: In 1995 Canada arrests a Spanish fishing vessel for fishing 245 nautical miles from the Canadian shore. Vessel’s master charged with violation of the Costal Fisheries Protection Act
Spain: files an application with the ICJ on the basis of the reciprocal effect of declarations, alleging that Canada violated the principle of the freedom of the high seas (Spanish Vessel was outside Canada's 200-mile Exclusive Economic Zone) and infringed the sovereign rights of Spain (use of force-> reparations) 
Canada: denies that its declaration gives jurisdiction to the ICJ (reservation contained in its 1994 declaration regarding “vessels fishing in the NAFO Regulatory Area”

(NAFO Regulatory Area (purple) = the portion of the NAFO Convention Area outside the coastal 200 miles Exclusive Economic Zones
1998: the ICJ rules that it has no jurisdiction to hear the case (text, context in which the clause is to be read, purposes intended to be served)

Example One: Canada (1994)
1. I give notice that I hereby terminate the acceptance by Canada of the compulsory jurisdiction of the International Court of Justice hitherto effective by virtue of the declaration made on 10 September 1985 in conformity with paragraph 2 of Article 36 of the Statute of the Court.
2. I declare that the Government of Canada accepts as compulsory ipso facto and without special convention, on condition of reciprocity, the jurisdiction of the International Court of Justice, in conformity with paragraph 2 of Article 36 of the Statute of the Court, until such time as notice may be given to terminate the acceptance, over all disputes arising after the present declaration with regard to situations or facts subsequent to this declaration, other than:
(a) disputes in regard to which the parties have agreed or shall agree to have recourse to some other method of peaceful settlement;
(b) disputes with the government of any other country which is a member of the Commonwealth, all of which disputes shall be settled in such manner as the parties have agreed or shall agree;
(c) disputes with regard to questions which by international law fall exclusively within the jurisdiction of Canada; and
(d) disputes arising out of or concerning conservation and management measures taken by Canada with respect to vessels fishing in the NAFO Regulatory Area, as defined in the Convention on Future Multilateral Co-operation in the Northwest Atlantic Fisheries, 1978, and the enforcement of such measures.
(3) The Government of Canada also reserves the right at any time, by means of a notification addressed to the Secretary-General of the United Nations, and with effect as from the moment of such notification, either to add to, amend or withdraw any of the foregoing reservations, or any that may hereafter be added.
It is requested that this notification be communicated to the governments of all the States that have accepted the Optional Clause and to the Registrar of the International Court of Justice.
New York, 10 May 1994. 
(Signed) Louise FRECHETTE, 
Ambassador and Permanent Representative. 

Example Two: Australia (2002)
“The Government of Australia declares that it recognizes as compulsory ipso facto and without special agreement, in relation to any other State accepting the same obligation, the jurisdiction of the International Court of Justice in conformity with paragraph 2 of Article 36 of the Statute of the Court, until such time as notice may be given to the Secretary-General of the United Nations withdrawing this declaration. This declaration is effective immediately. 
This declaration does not apply to:
(a) any dispute in regard to which the parties thereto have agreed or shall agree to have recourse to some other method of peaceful settlement;
(b) any dispute concerning or relating to the delimitation of maritime zones … ;
(c) any dispute in respect of which any other party to the dispute has accepted the compulsory jurisdiction of the Court only in relation to or for the purpose of the dispute; or where the acceptance of the Court's compulsory jurisdiction on behalf of any other party to the dispute was deposited less than 12 months prior to the filing of the application bringing the dispute before the Court.

Legal effect of the judgment (p.298) 
Effect of decisions:  Binding, final and without appeal (on the state parties); If they do nothing the other party can go to the UNSC to have resolutions adopted against them 
ICJ decisions are final and without appeal; are binding on state parties to the case

Art. 94 of the 1945 UN Charter: “1. Each Member of the United Nations undertakes to comply with the decision of the International Court of Justice in any case to which it is a party and; 2. If any party to a case fails to perform the obligations incumbent upon it under a judgment rendered by the Court, the other party may have recourse to the Security Council, which may, if it deems necessary, make recommendations or decide upon measures to be taken to give effect to the judgment”.

iii. Advisory opinions (AO) (p.299-301)

Parties to an Advisory Opinion (p.300)
Advisory Opinions: may be requested by UN organs or agencies of the United Nations family; They are not open to states directly; only international organizations that are actually affiliated with the UN; the GA, The UNSC or specialized agencies can request an advisory opinion
 
According to Art. 96, 1945 UN Charter:
1. The General Assembly or the Security Council may request the International Court of Justice to give an advisory opinion on any legal question. 
2.  Other organs of the United Nations and specialized agencies, which may at any time be so authorized by the General Assembly, may also request advisory opinions of the Court on legal questions arising within the scope of their activities.

Conditions for an Advisory Opinion to be given (p.300)

Required Conditions for an advisory opinion to be given:

1. It must be submitted by an authorized specializing UN agency 
2. It must be a legal question not political one
3. It must be within the scope of the activities of the requesting agency  

Though Advisory Opinions are often very political in nature regardless; it is not purely a legal question; they are just mean to act by stating the current status of law (giving legal advice) and not by making a ruling on the issue at hand 

Purpose and meaning of an Advisory Opinion (p.300) 

Purpose and meaning of an Advisory Opinion:
To give legal advice; the court states the current status of the law regarding the issue(s) at hand; its there job to interpret international laws and relate them to specific cases

ICJ Case: On The Legality of the Threat or Use of Nuclear Weapons (ICJ, 1996, AO- para. 10)

Should the court be exercising its advisory opinion where there is no consent by the states concerned? 
ICJ Case Study: UNGA v. Israel: Advisory Opinion: 2004 (p. )
Israeli Wall in Palestinian Territory (ICJ, 2004, AO)
This advice was “technically” for every UN member state not just targeting Israel and Palestine even though that is its goal; to show a legal basis for action against Israel should they continue
Highly politicized: to come up with an advisory opinion (giving legal advice) on a highly political issue is very complex
Erga Omnes Obligations/Character: Meaning its not legally binding but it is illegal and states cooperating in this illegal act is violating international law. 

Legal effect on an Advisory Opinion (p.305)
Effect of decisions:  have no binding effect; unless an obligation is enforced via erga omnes; but even so they have immense moral force and can be influenced via the international community

Erga Omnes Obligations/Character: Meaning its not legally binding but it is illegal and states cooperating in this illegal act is violating international law. 

Number of AO since 1946: only 27 advisory opinions – not that much in comparison to contentious cases

Example 1: The UN Ambassador – UN has implied powers
Example 2: Territorial Opinions on South-West Africa

V. APPLICATION OF INTERNATIONAL LAW IN CANADA (p.158-179)

A. “Reception” systems (p.158-159)

a. Definition (p.158 )


b. Classical approaches to the functioning of the “reception”: dualist view and monist view (p.158 )

Dualist (or transformationist view): IL only applies in the domestic context through a process of “transformation” in an appropriate manner (or “implementation”); is more frequent in common-law countries

Monist (or adoptionist view): IL applies in the domestic jurisdiction immediately and directly, without any legislative action; is more frequent in civil law countries (Europe) – This system understands both domestic law and treaty/international law in the domestic system; when a treaty is signed it is directly incorporated into domestic law (Civil Law Tradition)
For example: If France adopts a treaty it is automatically adopted into domestic law; nothing is required to translate IL into domestic law it is naturally enshrined in its domestic legal system already.

c. Canada’s reception system (p.159 )

Canada uses a Hybrid model: We are both a common and civil law country 

Dualist Aspect: Conventional international law (treaties) requires transformation by legislative act (or legislative implementation) – Treaties cannot be directly incorporated into domestic law; they must be adopted into our law. 
Monist Aspect: CIL is directly incorporated into domestic law – Customary International Law is directly incorporated into domestic law as soon as it is adopted at the international level


B. Canada’s approach to treaty law (p.159-174)


a. Constitutional reasons (p.159)

1. In Canada there is a clear separation of powers between parliament and executive branches of government
Treaty-making: a purely executive function; only for people with presumptive power in Canada 
Lawmaking: an exclusively legislative act therefore when a treaty is to be implemented domestically then it needs to go through the legislative branch of (parliament).

2. There is a clear separation of powers between federal and provincial governments (articles 91-95 of the Constitution Act 1867 (UK):

Matters of national interest: federal government
National/Federal Jurisdiction: Security, Monetary Policy, Military Security, Fisheries, Entry, Citizenship, Control of Borders, Trade, EI (Employment insurance – paying into), Postal Service, Banking, Currency, Marriage and Divorce, Criminal law

Matters of a local nature: provinces
Provincial Jurisdiction: Health, Education, Roads, Sale of Public Land, Civil Rights, Labour Law, Property Rights

A few areas of concurrent/shared powers between the two levels of government
Shared Jurisdiction: (Only 3) Immigration, Agriculture, Old Age Pensions

This makes it impossible to just have a PM signing a treaty: It has to be decided who will have jurisdiction and whether the provinces will be willing to or not apply the jurisdiction. 

Ex. Judgement on The Labour Conventions Reference case  (1937) – 2 judgments
The Supreme Court:
Facts: Canada ratifies 3 conventions prepared by the International Labor Organization (ILO) & 
Parliament passes three laws implementing the details of the conventions. Laws considered by the provinces as “unconstitutional’ and “invalid”
Legal issues: Has the federal executive the exclusive power to conclude treaties on behalf of Canada? Has the federal Parliament the exclusive authority to implement treaties by way of legislation, even where the subject matter of the treaty falls under a provincial legislative jurisdiction?
Findings: 1. The PM has the right to conclude treaties as the sovereign head on behalf of Canada and; 2. They don’t know if the federal Parliament has exclusive authority to implement these treaties so they refereed it to the British Privy Council for a ruing.
The British Privy Council: (1937) was formerly the highest court in Canada – Now The Supreme Court of Canada is the highest court in Canada

British Privy Council (no longer in existence): 
Issues: Was the legislation passed by parliament, in compliance with its international obligations, beyond the authority outlined in Canada's constitution?
Findings: “Federal treaty-making power can't be used as a back door into encroaching on the provincial jurisdiction”
1. If treaties signed by the federal head of state on provincial matters, then the federal government cannot force the provinces to abide by this treaty despite the federal government signing on to it. 
2. You CANNOT pass legislation if it is not under your control
3. If treaties are signed by federal under provincial jurisdiction then the provinces cannot be forced to change laws if they don’t agree to it and you have to make sure that every provincial legislature will implement this international legislation into its own legislation; therefore the provinces have a say on how those treaties are to be implemented  - This requires an effective legislature 

b. Treaty implementation (p.164)
There are a variety of implementation forms; whatever the implementation method chosen, it must suffice to discharge the state’s obligations.

1. Direct implementation (p.167)

Direct Implementation: Taking the text of a treaty and implementing it directly into domestic law (whether all or part; its still copying and pasting – with citations); this is the easiest way to implement a treaty obligation - When all the text OR some parts of the treaty incorporated into Canadian law; A direct source of rights and obligations

Ex: The four 1949 Geneva Conventions, published as Geneva Conventions Act (R.S.C., 1985, c. G-3); These texts were just made texts under Canadian Domestic law. 

Ex: Sections E and F of Article 1 of the 1951 Refugee Convention, in IRPA (Immigration and Refugee Protection Act); Or sometimes they chose to just take sections; Canada used the same wording as the international legislation and it is seen as a direct source of rights and obligations under Canadian law. 

Direct implementation is important: treaties are an important source of obligation; and this is seen as a way to deal with any ambiguity in the legislation. The obligation of Canadian courts in relation to treaty law is such that if there is an ambiguity in the treaty law then we have to look at the legislation but ALSO we have to look at the international legislation on the topic in conformity with Canadian law.
The interpretation has to be consistent with Canada’s obligations under international law: This is simple for direct implementation, as the text of the convention has simply been reproduced under Canadian domestic law. 

2. Inferred implementation (p.169)

Inferred Implimentation: Is not a direct source of rights and obligations but the substances of the treaty is incorporated into Canadian law; it’s difficult to invoke the convention against torture as a direct source for obligation in the criminal code although the substance of the treaty is found under Canadian law. 

Ex. The Convention Against Torture (CAT): The substance of the treaty is incorporated into Canadian law; but is not a direct source of rights and obligations (interpretation/inference of international law at it applies to Canadian Constitution is required); Its not because you haven’t reproduced the treaty (word for word) that you are not bound by it but it is more difficult to implement if it doesn’t exist as a direct source of law
Ex: The Canadian Criminal Code

Under inferred implementation: The interpretation has to be consistent with Canada’s obligations under the convention BUT even for inferred – domestic law should be ready where possible so as not to violate international law 


c. Judicial interpretive practices (p.167-170)

Qualifies the dualist approach to treaties:

Ex. R. v. Hape (SCC, 2007): 
“It is a well-established principle of statutory interpretation that legislation will be presumed to conform to international law. The presumption of conformity is based on the rule of judicial policy that, as  a matter of law, courts will strive to avoid constructions  of domestic law pursuant to which the state would be in  violation of its international obligations, unless the  wording of the statute clearly compels that result. [This ]presumption has two aspects. First, the legislature is presumed to act in compliance  with Canada’s obligations as a signatory of international  treaties and as a member of the international  community (…)The  second aspect is that the legislature is presumed to  comply with the values and principles of customary and  conventional international law. Those values and  principles form part of the context in which statutes are  enacted, and courts will therefore prefer a construction  that reflects them”

d. If direct implementation of a treaty (p.167)

If direct implementation: Canadian courts look to the treaty to deal with any ambiguity in the legislation 

Example One: National Corn Growers, SCC , 1992: 
“In interpreting legislation which has been enacted with a view towards implementing international obligations (…) it is reasonable for a tribunal to examine the domestic law in the context of the relevant agreement to clarify any uncertainty” 

Example Two: (Pushpanatan, SCC, 1998): 
Since the end of the 1990’s Canadian courts have an obligation to interpret domestic law in conformity with the relevant international norms 

e. If inferred implementation of a treaty (p. 169)
If inferred implementation: Domestic law should be read, where possible, so as not to violate international law

Example One: Bouzari (Ont. SCJ, 2002):  
“Parliament and legislatures are presumed to respect the values and principles enshrined in international law, which constitutes part of the legal context within which legislation is enacted. However, if there is a conflict between Canadian legislation and a norm of international law, then the legislation continues in force”

Presumption most widely invoked in Charter cases:

Example Two: Baker (SCC, 1999): 
“The values reflected in international human rights law may help inform the contextual approach to statutory interpretation and judicial review“; 1989 Convention on the Rights of the Child as an “aid in interpreting domestic law”- even though it remains formally unimplemented in the Canadian legislation.
The Case is very important in immigration and refugee law: Mom form Jamaica who had been here as an illegal and suffered schizophrenia and was to be removed from Canada she had 2 kids with Canadian Citizenship; they wanted to remove her but said the kids could stay without their mother 
Supreme Court of Canada Ruling: said the children had not been taken into consideration, and in international law the convention on the rights of the child (went through inferred implementation – there was no single legislation reproducing the legislation on the rights of the child) 
Court ruled: That Canada had violated its international obligation by not taking into consideration the best interest of the rights of the child  - It was also indirectly a violation of our own constitutional law since the substance of the treaty had not been respected in that nature 
Looking at administrative law: The immigration agent made some horrid comments according to reasonable (you have to show you acted within the legal parameters that were reasonable) The notes of the immigration agents were evidence of impartiality, and unreasonable decisions; the decision to remove her was appealed at the immigration and refugee board (NEVER in the decision were the best rights of the child taken into consideration) 
Canada can be bound by treaty obligations, but it has to be clearly established and domestic law has to be read where possible so as to not violate international law; There was clear evidence over existing legislation that the best interest of the child had been considered in terms of this international treaty 

Example Three: Suresh (SCC, 2002): 
“International law rejects deportation to torture … This is the norm which best informs the content of … s.7 of the Charter”
Canada signed and ratified the convention against torture but did not proceed through direct implementation; this treaty is the norm, which should inform the content of Section 7 of Canada’s Charter 
Supreme Court Rules: Torture is illegal in international law but we leave a small window open for the case of “national security” This is a very personal and controversial interpretation of IL; essentially stating Canada is entitled to deport or torture in the event of national security even though this is a direct source of IL in Canadian law.
Customary IL will be directly applied, but if there is a contrary legislation in place that legislation will automatically apply first and CIL may be disregarded domestically – Very rarely does customary IL actually apply directly in Canada – It’s the issue of theory versus actual legal practice 

Under Indirect Implementation: When looking at Human Rights cases it will be difficult for Canada to escape its international responsibility in that area; there is a clear link between international treaty obligation and charter obligation 

C. Canada’s approach to CIL (p.175-179)

CIL: Operates directly within the Canadian legal system; But Canadian Courts have an ambiguous approach to CIL. Why?
Custom would operate directly within Canadian law; there has been no statement on the methods as to how customary international law is to be implied in Canada – how are we sure customary international law is in fact applied in Canada; we see its implementation through case rulings of the Supreme Court; customary IL is directly incorporated into Canada’s national law

Example One: The secession of Quebec  (SCC, 1998) –right to self-determination. How does it operate within the Canadian system?
Right to self-determination is enshrined in international customary law therefore it is immediately enshrined in domestic Canadian law; The Supreme court has offered nothing more in this area in domestic law 

Example Two: Suresh (SCC, 2002) – No explanation on the relation between the non-refoulement norm and s. 7 of the Charter; Here they gives no clear explanation as to how the Court does in fact incorporate it 

One thing to remember: Customary law is directly incorporated into Canadian domestic law, unless explicitly ousted by contrary legislation (FCA, 2004, Bouzari)
	
VI. USE OF FORCE (p.843) 

A. Prohibition on the threat or use of force (p.843-852)

a. Art. 2(4) of the 1945 UN Charter and how it relates to other Charter articles (p.844)

Article 2(4) of the UN Charter: “All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent 	with the Purposes of the United Nations”
Preamble of the UN Charter: “WE THE PEOPLES OF THE UNITED NATIONS DETERMINED (…) to save succeeding generations from the scourge of war”
Art. 1 (1) of the UN Charter: One of the purposes is to “ maintain international peace and security and to that end: to take effective collective measures for the prevention and removal of threats to the peace, and for suppression of act of aggression or other breaches of the peace, and to bring about by peaceful means (…) adjustment or settlement of international disputes or situations which might lead to a breach of the peace”
Art. 2(3) of the UN Charter: ‘'All members should  settle their international disputes by peaceful means in such a manner that international peace and security, and justice, are not endangered’”

b. A rule of universal validity (p.844; para.11)

A rule of CIL: therefore its universally valid 
1970 Friendly Relations Declaration (p.843)

ICJ Case: Nicaragua V. United States: Contentious Case: 1986 (p.844)
Nicaragua case (para. 188) & Israeli Wall Case (para. 87): “The principles as to the use of force incorporated in the Charter reflect customary international law”

A jus-cogens norm: “(…) not only a principle of customary international law but also a fundamental or cardinal principle of such law. The International Law Commission  (…) expressed the view that 'the law of the Charter concerning the prohibition of the use of force in itself constitutes a conspicuous example of a rule in international law having the character of jus cogens (Nicaragua case, para. 190)

c. Scope of the prohibition (p.846; para.3)

Force, not war: Actual behaviour of states rather than their formally declared status

Force, Armed force:
Chapter VII of the UN Charter - “armed force”
Article 51 of the UN Charter -“armed attack”

What is not prohibited by Art. 2(4), then?
Article 2 (4) of the UN Charter: not to use force or threaten other states
Force not war (force meaning armed force-military), threat of force may in some circumstances constitute violations of principles of article 2 (4) 
Armed force & Threat of force: No clear definition of “threat of force” which is problematic; there is ONLY one case on the legality of the threat of force:

ICJ Case: Nuclear Weapon Case: (ICJ, 1996, AO) (p. 846)
Key case: Nuclear Weapon Case threat of force and use of force weren’t intended
“Whether a signalled intention to use force if certain events occur is or is not a “threat” within Article 2, paragraph 4, of the Charter depends upon various factors. If the envisaged use of force is itself unlawful, the stated readiness to use it would be a threat prohibited under Article 2, paragraph 4… [equally] if it is to be lawful, the declared readiness of a State to use force must be a use of force that is in conformity with the Charter” (para. 47)

Various threats of force: Clear communication that failure to comply with a request, obligation, or ultimatum will result in force being employed; Positive actions (such as a state undertaking military maneuvers) 
Ex: Iraq’s 1994 buildup of troops along the border of Kuwait

Direct” &“indirect” force: “Definition of Aggression” (UNGA Resolution,1974) 
Article 1: “Aggression is the use of armed force by a State against the sovereignty, territorial integrity or political independence of another State, or in any other manner inconsistent with the Charter of the United Nations, as set out in this definition”
Article 3: 
(a) to (e) = direct acts of aggression  - invasion, military occupation, annexation, bombardment, blockade of ports or coasts; attack by the armed forces of a State on the land, sea or air forces, or marine and air fleets of another State etc. 
(f) to (g) = indirect acts of aggression“(f) The action of a State in allowing its territory, which it has placed at the disposal of another State, to be used by that other State for perpetrating an act of  aggression against a third State; (g) The sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, which carry out acts of armed force against another State of such gravity as to amount to the acts listed above, or its substantial involvement therein”

Both direct and indirect force is required 
Direct examples: invasion, annexation of use of force 
Indirect examples: clearly prohibited, when a state organizes irregular forces into another state. When another states participates within another state

Ex. 1970: UN Friendly Relations Declaration: 
Principle 1: “Every State has the duty to refrain from organizing or encouraging the organization of irregular forces or armed bands including mercenaries, for incursion into the territory of another State (…) Every State has the duty to refrain from organizing, instigating, assisting or participating in acts of civil strife or terrorist acts in another State or acquiescing in organized activities within its territory directed towards the commission of such acts, when the acts referred to in the present paragraph involve a threat or use of force…” (Applied by the ICJ in the Nicaragua case)

B. Exceptions to the prohibition (p.852-894)

a. Collective military action authorized by UNSC (Art. 42 of the UN Charter) (p.854)
A reminder: Art. 24 of the UN Charter and Art. 39 to Art. 42 of the UN Charter

1. Definition (p.854)

Collective Military Action: States or Inter-state Organizations engaging in the authorized use of military force to restore peace and security; its not punitive however, SC has no right to punish and it has limitations. States and regional organizations (NATO) are helping the UN succeed.

2. Legal basis for military action (p.854)
Art. 42: “Should the Security Council consider that measures provided for in Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security. Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Nations”
Collective military actions (article 42): after SC determine there is a threat to the peace, the SC is required to first attempt to resolve the situation that are short of force, if it doesn’t work, you move to the final step under article 42; use military force, to restore peace and security; its not punitive however, SC has no right to punish and it has limitations. States and regional organizations (NATO) are helping the UN succeed. 


Conditions to be fulfilled (p.857 )

Collective authorized military action: is not punitive in nature; its used when measures short of force have proved inadequate; Must secure the adoption of a further resolution authorizing the use of force first

ICJ Case: Yugoslavia V. Belgium: Contentious Case: Provisional Measures: 1999 (p.860)
Context: 1999 NATO bombing campaign of the FRY

Who can use force and to which end? (p.854 )

Who is entitled to use force?

Under Art. 42: Regional organizations or ad-hoc coalitions
Article 52(1) :“Nothing in the present Charter precludes the existence of regional arrangements or agencies for dealing with such matters relating to the maintenance of international peace and security as are appropriate for regional action, provided that such arrangements or agencies and their activities are consistent with the Purposes and Principles of the United Nations”

Accepted formulation On The Use of Force: “[using] all necessary means; [taking] all necessary means”

Example One: The Invasion of Kuwait
UNSC Resolution 660 (2 August 1990): “The Security Council, Alarmed by the invasion of Kuwait on 2 August 1990 by the military forces of Iraq, Determining that there exists a breach of international peace and security as regards the Iraqi invasion of Kuwait”
UNSC Resolution 678 (29 November 1990): “The Security Council, (....) Authorizes Member States co-operating with the Government of Kuwait, unless Iraq on or before 15 January 1991 fully implements, as set forth in paragraph 1 above (...) to use all necessary means to uphold and implement resolution 660 (1990) and all subsequent relevant resolutions and to restore international peace and security in the area”

Example Two: Libya
Resolution 1973 (2011): “to take all necessary measures” to protect civilians under threat of attack in the country, including Benghazi, while excluding a foreign occupation force of any form on any part of Libyan territory”; No-fly zone & tightened sanctions on the Qadhafi regime and its supporters.

What if there is no UNSC Resolution authorizing the use of force? 

Example Three: Operation Iraqi Freedom (2003)


b. Self-defence (Article 51 of the UN Charter). A (p. 880)

1. Meaning (p. 880 )

Self-defense: The right of a state to defend oneself from impending (potentially life-threatening) danger; (article 51): Individual and collective self-defense.

Individual self-defense: right of a state which in itself to defend itself,
Collective self-defense: you need to ask for help before you cannot just intervene. It has to be an act that cannot be a terrorist group, it has to be clear that one state is behind the actions of the terrorist group. 


2. Legal requirements (those found in the UN Charter) (p.881 )

Article 51:“Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defense shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security”

ICJ Case: UNGA Legality of the threat/use of Nuclear Weapons: Advisory Opinion: 1996 (p.881).
Finds: apply whatever the means of force used in self defense according to (article 51) 

For individual self-defence (p. 880-881)
The right of a state to defend itself.
Use of force under Article 51: individual rights to self-defense are available from the USA 

Individual self-defence vs. collective defence
Any type of attack?
An act attributable to a state, directly or indirectly 
Procedural requirement (re- UNSC)

For collective self-defence (p.880-881)
A state has the right to defend himself, but they need to ask for help another state cannot just intervene on their behalf. It cannot just be a state going after a terrorist organization on your behalf; it has to be clear that one state is behind the actions of the terrorist group. (Ie. The Islamic state does NOT count as a state you may defend yourself against – you must determine which nation is harboring them and acting in alliance with them) 
All the same legal requirements that apply to individual self-defense 
AS WELL AS:
1. The state must declare that it has been attacked and;
2. The state must request the assistance of the third party state, which purports to act in its defense

Ex. US Assistance in Kuwait
“Dear Mr'. President, I therefore request on behalf of my government and in the exercise of the inherent right of individual and collective self-defense as recognized in Article 51 of the UN Charter that the United States Government take such military or other steps as are necessary to (…) fully restore our rights” 
- Amir of the State of Kuwait to the United States’ President (August 1990)

c. Pre-conditions before a state can engage in self-defence (p.860)
(from court cases, doctrinal works and/or state practice) 

There are two pre conditions before a state can engage in self-defense: Necessity and proportionality and Immediacy

Additionally, before a state can engage in collective self-defense they must meet the above requirements as well as the following requirements:
1. The state must declare that it has been attacked and;
2. The state must request the assistance of the third party state, which purports to act in its defense

1. Necessity (p.862; para 2)
You are exercising your right to self-defense in response to the emergence of a threat against you (as a state) 

2. Proportionality (p.859; para.4)
Proportionality, You have to use force that is necessary to your defense, the force you’re using must be proportional intensity and magnitude to what is what is reasonably necessary to secure self-defense

ICJ Case: UNGA Legality of the threat/use of Nuclear Weapons: Advisory Opinion: 1996 (p.881).
Nuclear Weapon Case (ICJ, 1996, AO): “41. The submission of the exercise of the right of self-defense to the conditions of necessity and proportionality is a rule of customary international law. As the Court stated in the case concerning Military and Paramilitary Activities in and against Nicaragua (…) there is a "specific rule whereby self-defense would warrant only measures which are proportional to the armed attack and necessary to respond to it, a rule well established in customary international law”

3. Immediacy as a third criterion

Brouhaha over the question of “timing”
Timing is key  a third criterion to Immediacy 

What international law ruled, and why it is no longer relevant

“Reactive” vs. “anticipatory” vs. “pre-emptive” self- defence (p.901)

Reactive: The use of armed force in actions of self defense in response to an armed attack against a state. 
You cannot use force against that state, actual armed force, is to exercise your right to self-defense, prevention of threat emerging in the first place (use of force)  (reactive self-defense)

Anticipatory: Where self-defense may also be invoked where an attack as not actually happened yet; but is anticipated. 
- No authoritative rulings by international tribunals on the matter 

Ex. Caroline Incident: UK v. US involving an American ship (p.901)
British: Believed the vessel would be used to support the 1837 uprising in Northern Canada and they destroyed the vessel on the American side of the border
Both sides mutually agreed on the view that anticipatory actions in self defense were only warranted where the “necessity of that self-defense is instant, overwhelming and leaving no choice of means, and no moment for deliberation” 

Pre-emptive: Emerging threat of a possible threat acting based on the Bush Doctrine

National Security Strategy of The United States of America (Sept. 17 2002) (p.902)
US doctrine of anticipatory self-defense (2002): Gives no warning, uses a catastrophic strike
A right of “preemptive self-defense?”
Bush: “America will act against (…) emerging threats before they are formally formed” [NOT “imminent”] 

A new doctrine:“Last window of opportunity in the face of an attack that is almost certainly going to occur”- This is the position of the majority of states today (including the US)
Three factors : capability, intent and final opportunity

Use of force under Article 51: individual rights to self-defense are available from the USA 

ICJ Case: Nicaragua v. US: Contentious: 1986 (p. 882)

Case Study: Military + Paramilitary activities in and against Nicaragua
Facts Of The Case: 
1979: Sandinista government in Nicaragua
1981: Nicaragua supports armed groups in El Salvador 
1983: USA supports for the Contras, an anti-Sandinista guerrilla movement 
1984: USA lays mines in Nicaraguan ports; infringes Nicaraguan air space; takes economic measures against Nicaragua; recruits and directs third-party nationals to carry out attacks against Nicaragua
April 1984: Nicaragua’s claim at the ICJ
1986: ICJ judgment
1991: Case removed from the Court’s list

“186. It is not to be expected that in the practice of States the application of the rules in question should have been perfect, in the sense that States should have refrained, with complete consistency, from the use of force (…) The Court does not consider that, for a rule to be established as customary, the corresponding practice must be in absolutely rigorous conformity with the rule. In order to deduce the existence of customary rules, the Court deems it sufficient that the conduct of States should, in general, be consistent with such rules, and that instances of State conduct inconsistent with a given rule should generally have been treated as breaches of that rule, not as indications of the recognition of a new rule. If a State acts in a way prima facie incompatible with a recognized rule, but defends its conduct by appealing to exceptions or justifications contained within the rule itself, then whether or not the State's conduct is in fact justifiable on that basis, the significance of that attitude is to confirm rather than to weaken the rule”
228. “As to Nicaragua’s claim that the United States has (…) used force against it, the Court finds that (…) the United States has committed a prima facie violation of that principle by its assistance to the contras in Nicaragua, by "organizing or encouraging the organization of irregular forces or armed bands. . . for incursion into the territory of another State", and "participating in acts of civil strife . . . in another State" (…) In the view of the Court, while the arming and training of the contras can certainly be said to involve the threat or use of force against Nicaragua, this is not necessarily so in respect of all the assistance given by the United States Government. In particular, the Court considers that the mere supply of funds to the contras, while undoubtedly an act of intervention in the internal affairs of Nicaragua…does not in itself amount to a use of force”
Arguments of Nicaragua: Unlawful use of force against it, contrary to Article 2(4)  of the UN Charter
Arguments of the U.S: Was acting in “collective self-defense” of Nicaragua’s neighboring states (El Salvador primarily), which had been subject to prior unlawful uses of force and intervention by Nicaragua
Indirect use of force: 
No US military personnel “took a direct part in the operations” (para. 86)
BUT Use of third parties to carry out attacks which are planned, directed and supported by the US = a violation of the prohibition of the use of force (para. 227)
US violations NOT justified by the exception of collective self-defence: Armed attack; Attributability; Not a “necessary and proportionate” act of self-defense;  Immediacy

Court’s decision: U.S. has been involved in the "unlawful use of force“, among others; US violations NOT justified by the exception of collective self-defense, Nicaragua never used armed force against El Salvador. 

Ruling: ICJ said that USA was acting illegally and reparations to the government were to be paid
Justification: USA was using force in breach of international law; not even under the policies of collective action was it appropriate – It far exceeded any international recognition of proportionality 


C. Humanitarian intervention as a possible third exception to the prohibition (p.865)

Kofi Annan, UNSG: “State frontiers . . . should no longer be seen as watertight protection for war criminals and mass murderers” (1998)
  “If humanitarian intervention is indeed an unacceptable assault on sovereignty, how should we respond to a Rwanda, to a Srebrenica, to gross and systematic violations of human rights?” (2000)

a. Definition (p. )
Humanitarian Intervention: "interference by one or several states in the internal affairs of another state [...] to prevent a situation where the most basic rights of the people of that state [are] being violated" (Grimstad, 2012).


b. Elements (p. )
1. Act: Grave breaches of human rights 
These acts focus on obligations in order to punish against breaches of human rights (1949 geneva conventions); genocide etc…

2. Actors: states or IGO’s

3. Beneficiaries: The people of the target state

The Goal: of humanitarian intervention is to alleviate human suffering in a state

c. Legality of humanitarian interventions (p.869)

A legal norm: No international law treaty refers to “humanitarian intervention”
No international treaty that refers to the word/concept of humanitarian intervention 

State practice- Cases of military intervention with UNSC approval:
Somalia: UNITA & UNOSOM II ( 92 &93)
Sudan (UNMIS, 05 & 06) (following global condemnation for inaction)
Post Facto Praise by the UNSC  
Liberia (ECOWAS 91 &92) and Sierra Leone (ECOWAS 97)

No UNSC approval:
Federal Republic of Yugoslavia (99) – NATO 

Criticism for lack of action:
Rwanda (94), UN 1998 Independent Inquiry condemns the international community for failure to act - & Darfur (03-10)

EX. Professor Lowe Criteria for intervention: (p.869) 
Prof.Chinkin (p.870)

1. Human rights vs. state sovereignty (p.865)

Should the protection of human rights prevail over the respect for the sovereignty of the state?

Need to revisit Art. 2(7) & Art. 39 of the UN Charter
The Non-use of force and non-intervention in domestic affairs

A palpable tension: “The law of the use of force (...) is in a state of flux. In legal terms, its transformation is conditioned, to a great extent, by the development of international law of human rights and by the elevation of the respect for elementary human rights to the category of fundamental principles of international law (...) The problem is, however, that the principles of sovereign equality of states, non-use of force and non-intervention in domestic affairs, as they are enshrined in the UN Charter are the crown jewels of the Westphalian international system while the principle of respect for human rights undermines the very foundation of this system. However, evolving law of the use of force cannot ignore the development of international law of human rights (Mullerson, 1999)”

2. Military intervention absent UNSC authorization (p.868-869)

Is there a legal right of humanitarian intervention absent Security Council authorization?

Those who say no: Follow strict interpretation of the UN Charter; view the Charter as a living document - Could be modified by customary law (state practice + opinio juris); which would make it possible to modify and highlight international law surrounding humanitarian intervention within the charter.

Those who say yes: CIL can provide a legal basis to intervene militarily under certain strict conditions – This is the prevailing view today even though the conditions for intervention are not clearly delineated (they’re still missing today); if you cannot fulfill requirements of state practice and opiniono juris today customary international law on the issue will not exist. 

d. The responsibility to protect (R2P) (p.871)

History Of This Topic: 
Report of the Independent International Commission on Kosovo (2000) asking for a “principled framework for humanitarian intervention which could be used to guide future responses to imminent humanitarian catastrophes” 
International Commission on Intervention and State Sovereignty (2001); Report: “The Responsibility to Protect” (2001)
World Summit in 2005- R2P adopted (paras. 138 & 139- see next slide)

1. Definition and key characteristics (p. 871)

R2P: The international community has a responsibility to protect civilian populations from serious human rights abuses when their own states prove unwilling or unable to do so themselves.
 
R2P Policy: does not give states the right to intervene, but rather a responsibility to protect the citizens of states (when their state is unable/unwilling to do so themselves); the very idea of sovereignty implies responsibility within human rights 

138: The state is responsible for the protection of the population of that state
139: If the state fails to protect it’s population or is unwilling to do so – the international community has an obligation to intervene through UNSC approved collective action in the event of: (Chapter VII) Genocide, War Crimes, Ethnic Cleansing and Crimes Against Humanity

2. Key preconditions for any use of military force invoking the R2P (p.872)

When is military action appropriate? 

1. The Just Cause Threshold: Gross human rights violations, it has to be a harm that is likely or already to give rise to a large scale lose of life; It cannot be any single violation; it has to be a large problem (or large scale ethnic cleansing)

2. The Precautionary Principles:
a. Right intention: The primary purpose of military intervention is to halt or avert human suffering (cannot go for any political motivation) – better assured with multilateral operations
b. As a last resort: When every non-military option has been exhausted – with reasonable grounds for believing lesser methods would not suceed; The Use of force is always the last resort
c. Proportional means: the scale and duration and intensity of the planned military action and the minimum necessary to secure the defined human protection objective
d. Reasonable prospects: there must be a good chance that military intervention is successful in halting or averting the suffering which justified the intervention in the first place

3. Debate regarding the effectiveness (or not) of R2P 

Did Libya kill R2P?
It was the only recognized military intervention on behalf of R2P; since the use of R2P in Libya references to R2P in Security Council documents have significantly increased

Conversely, R2P is still widely accepted by member states (just a few exceptions) and is often viewed as a concept with a concrete outcome (which it has been, in some cases)
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