Chapter 20- Agency and Other Methods of Carrying on Business

Creation of an Agency 

1. Express agreement
a) In those provinces where the Statute of Frauds is still in force, the contract must be in writing if the relationship is to last longer than one year.  As well, the agreement must be in writing if the agent is going to have the authority to sign cheques on behalf of the principal
b) In Canada, the agency relationship exist even if there is no agency agreement
2. Partners in partnership
3. Acts on behalf of corporation
4. Person being represented as being agent 
5. Subsequent ratification (page 502)
a) Even if an agency relationship does not exist, an agent can still enter into an agreement that ultimately binds a principal if the principal accept. You could agree to ratify the contract by choosing to accept the contractual obligations. If you do so, the contract will become binding on you
b) A contract is ratified when someone accepts a contract that was negotiated on their behalf but without their authority
c) Requirements for ratification (page 502)
i. agent must identify principal at time of contract 
ii. principal must have capacity at time of contract 
iii. principal must ratify within reasonable time 
iv. principal must ratify whole contract 
v. it must be clear- can express or implied

Agency governed by common law + statute


Actual Authority: exists when the principal actually authorizes the agent to act on its behalf. The authority a principal gives an agent to act on its behalf

Apparent Authority: exists when the principal creates the reasonable impression that the agent is authorized to act on the principal’s behalf. A principal will be bound by contracts within the agent’s apparent authority only if the third party relied on that appearance of authority. But a third party cannot enforce a contract if it knew, or should have known, that the agent did not have authority

***A contract created by an agent within its apparent authority is just as enforceable as if the agent had actual authority



When Is Principal Liable?

· Principal liable if agent acts within authority 
· actual authority
· created by resolution, employment contract, etc
· apparent authority
· principal creates appearance of authority 
· third party relies upon that appearance 
· Only the principal’s conduct-not the agent’s- is relevant
· If the agent acts outside of its scope, the principal is bound by the agreement. However, the principal can sue the agent for exceeding the scope of the authority for breach of contract (possibility of fiduciary duty or duty of care)
· Usual authority: putting someone in a particular position constitutes a representation that the person has the usual authority for that position. This kind of apparent authority is referred to as usual authority 
· If principal is not an individual but a business organization, the individual giving authority to an agent must be someone who is permitted to make such a representation under the allocation of responsibility within the organization in order for the principal to be liable (page 505)


When is the Agent Liable?

· Agent nevertheless liable if
· Agent and third party agree
· Agent purports to act as principal; Agent can be held personally liable if it presented itself to the third party as the principal. That can happen of the agent fails to disclose that it was acting on behalf of a principal- referred to as undisclosed principal. Third party can hold either the agent or the principal liable (page 506)
· Agent lacks authority 
· fraud – intentional deception 
· Breach of warranty of authority – occurs when an agent indicates that it is authorized to act for principal when it is not. Liability arises even if the agent honestly, but mistakenly, thought that it had the principal’s authority 




Agent’s Duty to the Principal

· perform contractual duties
· Carry out principal’s instructions; agent can be held responsible for failing to do so. Agent obligations cannot be delegated to anyone else, they are personal obligations. There are exceptions to this rule (bottom of page 506)
· Common law imposes two other type of duties on agents; fiduciary duty and duty of care
· satisfy duty of care 
· use reasonable care in the performance duties
· requires an agent to take reasonable care in performance of its responsibility 
· fulfill fiduciary duty: requires an agent to act in good faith and in the best interest of the principal 
· content of fiduciary 
· avoid conflict of duty between self and principal 
· do not profit from position as agent 
· do not compete with principal 
· disclose information relevant to principal’s interests
· agent strictly liable for breach of fiduciary duty (page 507)
· breach actionable without proof of loss 
· breach actionable even if principal benefitted 
· breach excused if informed consent by principal

Principal’s Duties to the Agent

· Top of page 509
· perform contractual obligations 
· pay reasonable remuneration; unless the parties agree the agent work for free
· obligations may be terminated upon breach

Termination

· Grounds for termination of agency relationship
· either party may provide notice of termination 
· an event occurs that results in termination under the terms of the agency contract 
· the agent is appointed for a specific project or particular period, and the project is completed or the periods expires, even if the agency contract does not provide for termination in these circumstances
· performance of agency becomes impossible 
· principal may lose capacity 
· eg death, insanity, bankruptcy


Risk Management Issues for Principals

· contracts (page 510)
· apparent authority and unauthorized contract
· torts 
· vicarious liability for employee torts; if the agent is an employee and the tort was committed within the course of employment
· liability for agent’s actions
· If the agent is acting within the scope of its actual or apparent authority, the principal is liable for the agent’s fraud or negligent misrepresentation. When an agent made a negligent misrepresentation, the third party may rescind (void) the contract, even when the principal did not authorize, or even forbade, the misrepresentation
· When the agent acts outside the actual authority given by the principal, the third party can hold the principal liable, but the principal can sue the agent for breach of the agency agreement

Risk Management Strategies for Principals

· specify agent’s actual authority in contract
· monitor agent’s actions with customers
· prevent creation of apparent authority 
· notify customers when agent terminated 
· carefully select, train, and supervise agents

Joint Ventures and Strategic Alliances

· Joint venture is a legal arrangement in which two or more parties combine their resources for a limited purpose, a limited time, or both (page 512)
· Strategic alliances is any arrangement in which two or more parties agree to co-operate for some purpose
· not distinct legal entities 
· parties combine for limited time or project
· eg corporation with participants are shareholders
· eg partnership with participants are partners
· eg relationship governed by contract
· if purely contractual: no agency unless
· parties agree or
· appearance of apparent authority 


Distributorships

· one business agrees to sell another’s product (page 513)
· distributor may also sell services (eg warranty)
· distributorship generally not agency relationship
· distributor buys from supplier and sells for itself
· supplier does not want risk of liability through agency

Franchises

· contractual relationship between parties
· franchisor = party with system to license 
· franchisee = party wishing to operate system
· franchise agreement 
· franchisor provides business plan 
· franchisee pays fees and follows plan

Franchisor
· advantages
· expansion without need for investment capital 
· expansion without substantial risks
· no agency and therefore no liability risks
· disadvantages
· must share profits with franchisee
· shoddy franchisee may damage reputation
Franchisee
· advantages 
· greatly reduced business risks
· proven business plan  
· free advertising and goodwill 
· disadvantages 
· strict standards for quality and service
· substantial fees
· relationship defined in complex franchise agreement

Legal Rules for Franchises
· common law
· agreement set aside by franchisee if
· induced by franchisor’s misrepresentation
· agreement unconscionable 
· Alberta and Ontario statutory protection 
· franchisor must deal fairly with franchisee
· franchisor must provide extensive risk disclosure 
· franchisee has right to
· withdraw from franchise agreement in limited circumstances
· damages for misrepresentation in disclosure documents
· organize to deal with franchisor collectively
· A franchise could be set up as an agency relationship, whereby the franchisee conducts the business on behalf of the franchisor. In practice, however, franchise agreements invariably provide that the franchisee is not an agent of the franchisor

Agents Governed by Special Statutes
· some agents governed by specialized statutes (page 513)
· eg real estate agents, insurance agents, stock brokers
· typical features of regulatory schemes
· licensing scheme to ensure competence and integrity
· rules of conduct
· complaints process

























Chapter 21- Basic Forms of Business Organization

Sole Proprietorship
· created once person begins to conduct business (page 521)
· no separation between business and proprietor 
· proprietor entitled to all income 
· proprietor liable for all obligations 
· proprietor’s assets available for business debts 
· business income (loss) on personal income 
· advantage
· simple to set up + simple to dissolve
· disadvantages
· unlimited personal liability
· money raised only by personal borrowing
· both problems grow as business grows
· result
· suitable for small businesses

Legal Requirements for Sole Proprietorships
· provincial registration for business name 
· only if name other than personal name
· registration does not create any ownership interest in the business name
· business license may be required (ex; taxi driving, real estate agents, car dealers, and securities brokers)
· requirements vary with type of business
· requirements exist for every form of business
· eg sole proprietorship, partnership, corporation 


· As the sole proprietor, you cannot be an employee of the business because you cannot contract with yourself. 

General Partnerships
· conditions for existence (page 522)
· two or more people 
· carry the business together 
· with a view to profit
· No formalities are required, although the partnership may have to register its name and obtain a business license
· partnership = business with a view to profit
· but not all profits qualify for partnership
· loan repaid out of profits
· employee profit sharing 
· share of profits to child or spouse of deceased partner 
· purchaser of business paying price from profits 
· no separation between partner and partnership
· partner cannot be employed by partnership
· all benefits of partnership accrue to partners
· each partner responsible for all partnership debts
· partners have unlimited personal liability 
· personal assets available to satisfy partnership debt
· creditworthy partners = creditworthy partnership


Factors Indicating Partnerships (page 524)

· sharing profits or losses
· jointly owning property or jointly contributing capital
· involvement in business — especially management
· joint authority for contracts and bank accounts
· equal access to business information 
· holding each other out as partners 
· using firm name for business (eg advertising)
· hiring staff
· separate business address

Partnership Legislation and Partnership Agreements (page 523)

· English Partnership Act 1890 
· model followed across Canada 
· statutes provide default rules for partnerships
· agreements used to modify statutory rules 

Risk Management Strategies

· each partner is an agent of the partnership
· can commit the partnership to obligations 
· creates risk of unauthorized obligations
· legal strategies to reduce risk
· restrict partnership to trusted individuals 
· monitor partners
· partnership agreement
· restrict partner’s authority 
· require indemnity for unauthorized obligations


Liability as a Partner Based on Holding Out
· You are liable as a partner if you…
· hold yourself out to be a partner 
· allow another to hold you out to be a partner 
· You remain liable as a partner…
· After you have left the partnership…
· To people who believe you are a partner…
· unless they have been given notice

Risk Management When Leaving Partnership

· give notice to all existing clients 
· remove name from partnership 
· remove name from partnership registration
· document instructions regarding departure
· obtain indemnity for subsequent liabilities

Managing Liability Risk if you are a Partner

· Each partner owes a fiduciary duty to the others, requires a partner to act honestly and in good faith with a view to the best interests of the partnership

Limited Liability Partnership

· In a limited liability partnership individual partners are not personally liable for the professional negligence of their partners and some other obligations if certain requirements are met. For example; lawyers, accountants


Internal Organization

· statutory default rules  (page 528)
· equality amongst partners for financial interests 
· equality amongst partners for management 
· a partner is not entitled to interest on capital that they contribute
· rules in practice 
· equality rarely exists 
· default rules varied by agreement 




Dissolution

· any partner may terminate partnership on notice (page 529)
· termination on death or insolvency of partner
· claims paid upon dissolution
· debts and liabilities paid to non-partners
· debts to partners are paid
· capital invested by the partners is return to them
· anything left, it is paid out to the partners according to their respective rights to profits
Limited Partnerships

· Created upon filing with provincial agency. Limited partnership come into existence only when a partnership declaration is filed with the appropriate government authority
· Limited partnership allow people to become partners but avoid unlimited personal liability so long as they restrict their involvement in the partnership business
· Limited partners can be employees of the limited partnership. They will, however, lose the limit on their liability if they participate in controlling the business or if they allow their names to be used in the firm name.
· requirements
· at least one partner with limited liability 
· at least one partner with unlimited liability
· may be general partner or corporation
· limited partners cannot control business
· but can advise management 

Corporations 

Incorporation Process (page 531)

· created upon filing with government agency
· governed by laws of jurisdiction of incorporation
· provincial or federal 
· Canada Business Corporations Act requirements
· articles of incorporation 
· name search report
· fee
· Process of incorporation (page 532)

Post-Incorporation Organization
· directors’ meeting (page 532)
· issue shares
· adopt general bylaws 
· quorum for meetings
· signing authority for contracts 
· designation of officers 
· shareholders’ meeting 
· approve bylaws
· shareholders’ agreement to customize relationship
· including shareholder approval requirements

Separate Legal Existence (page 533)

· corporation = separate legal person
· eg corporation (not shareholder) carries on business
· eg corporation (not shareholder) incurs liabilities 
· corporation own property
· corporation possesses rights
· implications
· shareholder can be employee or creditor
· corporation and shareholder are separate taxpayers
· shareholders taxed only when paid dividend 

Liability of Shareholders (page 534)

· shareholders have “limited liability”
· no direct liability for obligations of corporation
· can lose investment but no more
· rare exception: piercing the corporate veil  (page 534)
· serious fraud or misconduct
· court willing to impose liability on true culprit
· court pierces corporate veil
· court imposes liability on shareholder 


Separation of Ownership and Management (page 534)

· shareholders elect directors to manage
· directors may delegate to officers 
· As a shareholder they do not participate in management
· roles may be blurred in small company
· Issue: shareholder control of directors?

Corporate Finance (page 536)

· debt = loans to the corporation
· fixed amount
· creditor’s rights if non-repayment
· sue for payment
· put corporation into bankruptcy
· If a debt obligation is not repaid, there is a breach of contract. The creditor can sue for damages and even force the corporation into bankruptcy 
· equity = shareholders’ investment 
· claim on residual value of the corporation
· value therefore depends on value of business
· cannot sue to enforce obligations
· cannot put corporation into bankruptcy if not paid

Shares (bottom of page 536)

· corporation can have different classes
· Every corporation must have shares that provide at least three basic rights:
· vote for the election of directors
· receive dividends
· receive property on dissolution after debts paid 
· These basic rights do not have to be attached to any single class of shares- they can be allocated to different shares
· common shares usually have all basic rights 
· Preferred shares also frequently used. Usually preferred shares are entitled to receive fixed dividends on a regular basis. Those shares enjoy two kinds of preferences: (1) dividends must be paid on preferred shares before they are paid on common shares (2) on dissolution, the investment in preferred shares is repaid before the residual value is distributed to holders of common shares 

Preferred Shares (page 537)
· typical characteristics
· do not vote
· no claim to the residual value if the corporation after the amount invested has been repaid
· entitled to
· fixed dividend
· receive amount invested on dissolution
· right to payment before common shares 
· wide variety of characteristics possible
· created to be attractive to prospective investors








Chapter 22: Legal Rules for Corporate Governance

Management and Control of the Corporation
· shareholder powers 
· elect directors 
· vote on matters submitted to them
· appoint auditors 
· director powers 
· manage and supervise the corporation 
· appoint officers 
· officer powers
· exercise powers delegated by directors 

How Shareholders Exercise Power

· shareholders act collectively – usually at meetings (page 543)
· directors must call annual meeting every 15 months
· elect directors
· appoint auditor
· discuss financial statements
· special meetings deal with other business
· directors must provide notice of meetings and issues
· shareholders may vote personally or by proxy (page 544)


Shareholders’ Meetings in Public Corporations

· shareholders generally participate by proxy
· Shareholders can participate without attending by appointing a proxy, who does not need to be a shareholder, to represent them at the meeting and vote their shares. The proxy or proxy holder, has all the powers of the shareholder at the meeting, but must vote in accordance with any direction given by the shareholder

· management must provide information in advance 
· use of proxy
· business to be dealt with at meeting
· other general information
· dissident shareholders may try to sway vote
· must distribute dissident circular 
· identify the dissidents
· disclose any potential conflicting interests state their position on the issue
· Dissident shareholders are those who disagree with management proposals. Dissidents’ circular is a document sent to all shareholder who seeks the votes of other shareholders against management


Shareholders’ Access to Information

· shareholders and creditors entitled to access (page 544)
· articles
· bylaws
· minutes of meetings of shareholders and shareholder resolutions
· share register showing all shareholders
· annual reporting requirements (bottom of page 544 and beginning of page 545)
· annual financial statement
· report of auditor (independent accountant)
· shareholders of small company may unanimously dispense

Shareholders’ Agreements
· (page 545) If a corporation has few shareholders, they often use a shareholders’ agreement. They may:
· Change shareholder voting entitlements
· Change shareholder approval requirements
· Create rules for share transfer
· customization of small corporations 
· revise shareholder approval requirements 
· eg require unanimous consent for all matters 
· change allocation of power and responsibility 
· eg transfer directors’ powers to shareholders 

Voting and Management (page 545)

· Shareholders may want to allocate decision-making power amongst themselves 
· Unanimous shareholders’ agreement is an agreement of all shareholders to transfer some or all of the directors’ power to themselves (bottom of page 545)




Share Transfer

· limits on ownership vs right of disposition (page 546)
· shareholders want to limit access to company 
· individual shareholders want unfettered right of sale 
· common provisions 
· no share transfers except in accordance with agreement
· right of first refusal: is the right for shareholders to be offered shares that a shareholder wants to sell first before they are offered to non-shareholders
· Shotgun buy-sell: is a share transfer mechanism that forces one shareholder to buy out the other. If Ellen offers all of her shares to Phillipe at a price she specifies, Phillipe must then either (i) buy all of Ellen’s shares, or (ii) sell all of his shares to her at the same price
· In corporation with few shareholders, share transfer is a problem. Shareholders agreement can address this problem with certain provisions, such as shotgun buy-sell or right of first refusal 

Shareholder Remedies

· Derivative action (page 546)
· shareholders seek court’s permission to pursue relief on the corporation’s behalf for breach of fiduciary duty or other wrong done to the corporation if directors fail to do so 
· directors may not act if the wrong is a breach of duty by the directors themselves 
· one way for shareholders to ensure that directors and officers comply with their duties to the corporation 

· Oppression (page 547)
· Shareholders can obtain relief directly against management and the corporation when management fails to act in their interest
· In general, relief is available when the reasonable expectation of shareholders about management behaviour have not been meet
· corporation or directors treat shareholders unfairly
· courts intervene to protect reasonable expectations
· courts have large discretion to award remedy 

· Other Shareholder Remedies
· order directing compliance with statute
· rectification of erroneous corporate records 
· liquidation and dissolution: the corporation’s assets are sold, its creditors paid off, the remaining money distributed to the shareholders, and the corporation’s existence terminated
· rare and drastic remedy 
· only where just and equitable to do so 
· Dissent and Appraisal: right entitles shareholders who dissent from certain fundamental changes to have the corporation buy their shares 
· This is another shareholder remedy, which is available for shareholders who disagree when other shareholders approve certain fundamental changes to the corporation, such as specific major amendments to the articles, or sale of all or substantially all, of the assets of a corporation outside of the ordinary course of business. Shareholders who vote against such changes are entitled to have their shares bought by the corporation for their fair value. 

How Directors and Officers Exercise Power

· Directors (page 548)
· act collectively (primarily at meetings) 
· delegate powers to officers 
· Directors can delegate powers to officers, however some powers cannot be delegated (eg issuing shares, declaring dividends on shares, and repurchasing the shares of the corporation are functions that cannot be delegated)
· delegate powers to people outside of corporation 
· Officers (page 548)
· Exercise powers delegated by directors. Directors can be officers 
· officers report to CEO at most corporations
· no rules requiring specific officers or powers 

Management’s Duties to the Corporation

Fiduciary Duty (page 548)

· Fiduciary Duty is the duty of officers and directors to act honestly and in good faith with a view to the best interest of the corporation
· Fiduciary Duty is owed to the corporation, not to the shareholders
· nature of duty
· must avoid conflict of interest with corporation 
· must act in corporation’s best interests
· interests of shareholders 
· maximizing value of shares 
· scope of duty 
· applies to directors and officers 
 
Transacting with the Corporation (page 549)

· A conflict of interest arises when a director or officer contracts with the corporation
· Breach of fiduciary duty to transact with corporation 
· transaction constitutes conflict of interest 
· party tempted to create advantageous bargain for self 
· transaction voidable at corporation’s option 
· Exception 
· director or officer gave adequate notice to board of directors, and may not vote on the approval of the contract by the board of directors
· board (without affected party) consented to transaction 
· transaction or contract was fair and reasonable 

Taking Corporate Opportunities (page 550)

· management chooses projects for corporation 
· breach occurs if opportunity taken personally
· party preferred self to corporation 
· party required to disgorge benefits acquired from deal
· fiduciary cannot quit job to pursue opportunity 
· If they breach their fiduciary duty, any personal profit from the opportunity must be paid over to the corporation 
· liability if corporate opportunity taken 
· Factors indicate that an opportunity belongs to the corporation
· Significance of opportunity: The opportunity would have represented a major component of the corporation’s business if acquired or was a unique opportunity rather than merely one of many considered by the corporation
· Private opportunity:  The opportunity was not publicly advertised or otherwise widely known, but was one to which the fiduciary had access only by virtue of the fiduciary’s position in the corporation. Fiduciary learned only through position
· No Rejection: The opportunity had not been rejected by the corporation before the fiduciary acquired it
· opportunity not corporate, if company rejected

Hostile Takeover Bids

· potential conflict for directors and officers
· likely to lose jobs if bid successful
· duty to support bid if in corporation’s best interests
· often difficult to determine best interests 
· Directors may oppose if conflict minimized…
· opposition approved by independent committee
· measures to attract other bidders
Competition by Directors and Officers

Duty of Care (page 551)

· Duty of care requires every director and officer to exercise the care, diligence, and skill that a reasonably prudent person would exercise in comparable circumstances
· nature of duty
· duty to act as reasonable person would act 
· same as tort law standard of care (Chapter 6)
· precise requirements depend upon facts
· Minimal level of competence-requires some monitoring of the business by directors. The duty does not require a detailed inspection of the daily activities of the corporation, but directors must keep informed about the corporation’s policies and its business, and regularly attend board meetings
· duty to keep adequately informed 
· no need for detailed daily scrutiny
· scope of duty 
· all directors and officers 
· “In comparable circumstances” means that the duty has a subjective element. If you have significant knowledge or experience, you have to meet a higher standard of care
· A business decisions are not a breach of duty of care. Business judgment rule- is a rule that courts should defer to the business decisions of directors and officers where they acted reasonably and the decision was within the range of reasonably available alternatives

Protection for Creditors (page 552)

· directors and officers do not have a duty to creditors of the corporation  
· limited exception 
· Directors cannot authorize…
· payment of dividend 
· repurchase of shares or 
· financial assistance to directors (some provinces)
· if reasonable grounds to believe that…
· corporation is insolvent or 
· assets worth less than debts and capital value of shares
· Directors are personally liable if they authorize such payments where these test are not met. Creditors cannot enforce this. The directors compensate the corporation if they do authorize the payments. Only the corporation can enforce those obligation (page 553- top, second paragraph)



Impediments to Holding Management Accountable

· large corporations with many shareholders
· shareholders lack sufficient information 
· limited interest of individual shareholders 
· focus on directors rather than officers 
· rights and remedies therefore less useful

Personal Liabilities of Directors and Officers

· Governments have imposed personal liability on directors and officers, including fines and imprisonment, as a way of encouraging corporations to comply with laws relating to unpaid income taxes, environmental protection, and other regulatory schemes
· increasingly common within legislative schemes
· encourage compliance with law
· but disincentive to become director or officer
· corporate indemnification 
· Reimbursement of reasonable expenses…
· Incurred in defence of proceeding…
· arising in connection with corporate position 


Managing Liability Risk for Directors and Officers

· Officers and directors must rely on the advice of experts. Directors and officers are not liable for breach of their duty of care or some other duties under the statute if they reasonably rely on financial statements or reports of lawyers, accountants, and other professionals (page 553)

Indemnification (page 553)

· mandatory if director or officer
· not guilty of fault 
· complied with fiduciary duty
· reasonable grounds for believing conduct lawful
· discretionary (optional) if director or officer 
· guilty of fault
· other criteria satisfied 
· Even when director or officer is found to have committed a fault, a corporation may still decide to provide indemnification 

· risk management 
· insurance in case corporation cannot afford indemnity

Securities Regulation

· Securities include shares and a wide range of other claims issued by corporations and other business organizations (page 555-556)
· Laws regulate buying and selling of securities within provinces
· eg. Securities laws impose requirements regarding the disclosure corporations must make to shareholders
· Overlap with corporate law rules on disclosure in connection with shareholder meetings
· Securities law rules for corporate governance have expanded in all provinces
· Under this law corporations must disclose whether they have adopted the practice or explain why they have not

Corporate Governance in Practice

· Unlike most agents, managers in corporations do not have the power to make commitments on behalf of shareholders 
· Separation between shareholders and managers gives rise to “agency costs”:
· costs due to management misbehaviour  (page 557)
· costs associated with monitoring management and seeking legal remedies for misbehaviour  (page 557)
· Recent securities law reforms designed to improve the accountability of management to shareholders by enhancing board oversight of management
· The legal standards imposed on directors and officers by the fiduciary duty, duty of care, and oppression remedy are intended to reduce these agency cost. These standards prohibit management misbehavior and there are ways to seek relief when the standards are breached
· Corporations must disclose to what extent they comply and explain any non-compliance, to the best practices (bottom of page 557, top of page 558)

Corporate Liability

Liability in Contract (page 559)
· A corporation becomes liable to perform contracts only as a result of actions by agents, who act on its behalf. Salespeople, purchasing clerks, directors, and officers may be considered agents of the corporations. Agents can bind a corporation only of the corporation has given the agent one of these types of authority: actual authority or apparent (or ostensible) authority
· Most corporate statues prevent corporations from avoiding liability by relying on internal restrictions affecting the authority of the agent to bind the corporation. Indoor management rule- states that a corporation cannot rely on any provision in its articles or by-laws, or in any unanimous shareholder agreement, that creates a defect in the agent`s authority 
· Third party cannot enforce a contract, however, if it knew that there was a defect in the agent`s authority or if it should have known of that defect
· promoting transactions vs protecting corporation 
· allow outsiders to rely on apparent authority
· protect corporation against unauthorized acts 
· risk management in large corporations 
· due diligence to ensure signing authority
· eg resolution from directors 
· eg legal opinion from corporation’s lawyer 
· risk management in small corporations 
· less effort can be cost justified 


Authority to Bind a Corporation in Contract

· agent can bind corporation if either 
· actual authority
· eg resolution of board of directors 
· eg terms of employment contract 
· apparent authority (and reliance by other party)
· eg statement by president 
· eg appointing to position that usually has authority
· eg acquiescing in person acting with authority

Liability for Crimes (page 559)

· absolute liability (page 560)
· person acting on behalf of a corporation committed acts prohibited by law
· ex; if an employee drove a company truck that did not meet mandatory safety standards, for example, the corporation could be held liable
· strict liability 
· person acting for corporation committed act prohibited by law
· directing mind and will did not exercise due diligence
· Liability does not arise if the accused acted reasonably in the circumstances (due diligence). Directing mind of the corporation- the care exercise by that person is considered to be the care exercise by the corporation itself
· mens rea 
· directing mind and will committed act with guilty mind 
· ex; fraud
· meas rea- knowledge or intention or `guilty mind
· The person who was the directing mind can be held individually responsible as well

· Directing mind- of a corporation is a person who has responsibility to establish corporation policy in the area in which the offence occurred

*** Criminal Code, the category now extends to any senior officer, meaning any person who either plays an important role in setting the corporation`s policies or is responsible for managing an important aspect of the corporation`s activities.  May incur criminal liability for the corporation

** (page 561) As a result of the new amendment, liability may be imposed even if the person who acted did not have authority to set policy as long as they were responsible for management.  Corporate liability can arise where the actions constituting the crime were innocently committed by employees or other lower level representatives of the corporation, so as long as senior officer had the guilty mind

· A corporation is also liable  if a senior officer knew employees were going to commit a crime but failed to take all reasonable measures to stop them

Directing Mind and Will

· person with control over area of company business
· authority to design and supervise corporate policy
· not merely authority to carry out policy
· may be many directing minds 
· any person responsible for discrete aspect of business
· crucial fact that directing mind committed crime irrelevant that corporation had policy against crime

Corporate Liability for Torts

· bases for corporate liability in tort
· direct liability 
· tort by directing mind and will of corporation
· vicarious liability 
· tort by employee within scope of employment 
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