Poli 101 – September 26, 2014
Canada’s Constitution 

Constitution – Three Pillars 
· Parliament and representation government 
· Preamble*
· [bookmark: _GoBack]Conventions
· Federalism 
· 2 levels of government 
· 40% of world pop lives under a federal govt
· s. 91 and 92 
· Federal issues were covered by the 1982 constitution – but not as much as s. 91 and 92 from the 1867 constitution
· Rights 
· Liberty 
· Charter of Rights and Freedoms
· National regulator
· Federal Government vs. Provincial Government jurisdiction battles
·  Provinces never wants to give up their jurisdiction on any matter 

CA, 1982
· Part 1: The Charter – the element of the CA 1982 that we often remember in association with it
· Part 2: Aboriginal Rights – used to advance the aboriginal peoples goals with their struggles with the Canadian state 
· Part 5: Amending Formula — key feature and motivation to bring in the CA of 1982 –PM Trudeau wanted to bring the constitution to Canada so we don’t have to go through the British government to make amendments to it 
· The provinces were very protective of their contributions to constitutional changes 

Amending the Constitution 
· There are Different hurdles for different subjects 
· Simple – general – most important 
· CA, 1982 
· Set mechanism for amending the constitutions and came up with a series of customized methods for different types of change 
· It is not one size fits all 
· Simple types of change have lower thresholds, 
· Most important types of change have the highest hurdle 
· There are 5 amending process in CA, 1982

Amending Formulae 
· Used to be a matter of convention 
· Now there are different procedures for different situation 
· 5 formal procedures available 
· Change power of crown = high end of consent 
· Change name of provincial = low level of consent 

Simple Amendments 
· Section 44 
· Parliament can change legislative or executive offices of the federal government 
· Section 45 
· Provincial constitutions can be changed by provinces alone 
· I.e. here in BC the citizens’ assembly came up with a proposal for a electoral system change known as the BC STD
· There was a referendum which failed to change the provincial constitution 
· It had a high threshold 
· Obvious that the government of Canada or other provinces shouldn’t be involved 

More complex changes
· Section 43 – with changes that concern only some provinces or education rights in one province can be changed by the federal government and that (those) province(s)
· To make sure a majority doesn’t restrict the right of language or religion minorities in terms of pub education 
· Federal guardian for minority rights on a national level 
· I.e. There was a constitution change to build the confederation bridge requiring participation from PEI and the federal government – it changed PEIs right to subsided ferry cost bc the feds gave $ to build a  bridge 

General procedure 
· Section 38
· 7/10/50 formula 
· Consent of 7 provinces is necessary if they make up 50% of the population (need at least Quebec or Ontario to consent bc they make up 50% of pop together)
· Good for Ontario and Quebec terrible for PEI, Manitoba, etc
· Evolving formula – version of this formula has existed for some time 
· Parliament + 7 provinces making up 50% or more of the population required to make the change
· The substantial agreement of the provinces and the federal Parliament 
· I.e. most Senate reform 
· Establishing new provinces
· Changing the federal electoral system 


Unanimous agreement 
· 5) Section 41 
· The Crown 
· If we want to become republic, everyone has to agree
· MP number below current floor (we can grow it without any controversy) 
· Languages – language rights 
· Composition of the supreme court 
· I.e. If we wanted to make it 18 judges 
· Amending formula 
· Territories are not including in making these decisions, but they are apart of the discussion
· Nearly impossible to make these types of Changes

Amendment 

Easy 44/45              43                           38             41 Difficult


Contemporary Change
· Meech Lake Accord (Mulroney) tried to fix constitutional problems that Trudeau had left up in the air 
· He brought his experience with union negotiations into intergovernmental relationships 
· Invited premiers to discuss constitutional change and kept them there until they came up with agreement 
· They came up with package of constitutional change 
· It was called the Quebec Round 
· It failed 
· Critique – it focused too much on Quebec
· Charlottetown Accord 
· Canada Round 
· Government became much more consultative 
· Put to a referendum 
· It failed to gain majority in the country and provinces 
· There was a need for unanimity and referendums which it didn’t obtain
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