I. DISPUTE RESOLUTION
A. Court Systems and Procedures

Provincial:

(I) Court of First Instance (Small Claims, Criminal, Traffic Court, Family Court)

(II) Provincial Court (III) Supreme Court (IV) Court of Appeal (V) Supreme Court of Canada

Federal:

(I) Tax Court of Canada (II) Federal Court of Canada (Trial) (III) Federal Court of Canada (Appeal) 

(IV) Supreme Court of Canada
Court of Appeal:

party (appellant) unsatisfied with decision of court

respondent – the other party

lawyers only argue questions of law -> not a trial; no witnesses called

The Civil Process

Civil Wrong (i.e. Breach or Tort) ( Plaintiff Consults Lawyer ( Writ of Summons (legal proceedings) Issued ( Writ Served on Defendant (optional: Third Party Notice) ( Three Options: (i) accept claims (ii) enter an appearance ( if (ii), Defendant Enters an Appearance ( Pleadings: (I) Statement of Claim – state facts & damages suffered (II) Defence & Counterclaim – admit facts & deny others; & add new facts. Counterclaim (III) Reply and Defence to Counterclaim ( (1 yr) ( Discovery – pl./def. under oath xchg documents, list witnesses (prevents surprises at trial) ( (1yr) ( Trial

Costs at trial: max compensation is 40% for court costs

B. Sources of Law

· Substantive Law: rights and duties of each person -> (Public Law and Private Law)

· Procedural Law: protects and enforces rights and duties

· Common law: based on the recorded reasons given by courts for their decisions

· stare decisis: to stand by a previous decision

· theory of precedent -> over time, prior decisions become increasingly important 

· Equitable Remedy if:

1) $ is inadequate

2) subject is unique to K
3) “fast feet” – must bring legal action quickly

4) “clean hands” – your conduct as a plaintiff is good

EQUITALBE REMEDIES : new remedies created by the courts of equity to address situation where money damages did not solve the problem – ie buy middle lot from person B to build project, B changes mind, if a sues for breach of contract he would be awarded only money damages which does not convey building frustrations 

C. Alternate Dispute Resolution

· Negotiation – w/o assistance of 3rd party

· Mediation – N3P (neutral 3rd party) facilitates process, outcome in control of parties

· Conciliation – N3P party acts as go-between conflicted parties

· Arbitration – N3P makes decisions regarding issues of dispute, parties have more control over process, but fewer options with appeal of outcome

· Adjudication – N3P listens to conflicted party, parties have no control over process, may appeal outcome

Advantages of ADR:

· Speed

· Cost

· Choice of adjudicator/mediator

· Confidentiality

· Preserving ongoing relationships

Liebman Case: 

2. The Charter applies to decisions made under delegated statutory authority.  The decision regarding Liebmann was made under the authority delegated by the National Defense Act and is thus under the authority of the Charter.

3. Liebmann was treated differently from others based on personal characteristics of the type enumerated in s. 15, and there was definite discrimination in a constitutional sense in that his dignity was demeaned.

· The Charter applies to decisions made under delegated statutory authority

· Infringement of s. 15 of the Charter occurs if someone is treated differently based on characteristics outlined in s. 15, and as a result the person’s dignity is demeaned
II. FORMATION OF THE CONTRACT 

A. Offer and Acceptance, Writing

· We have contracts for land (must be in writing to be enforceable)

· A contract for a “personal guarantee” (must be in writing to be enforceable)

Elements for every contract:

1) Intent 

2) Offer 

3) Acceptance

4) Consideration 

5) Capacity 

6) Legality

1) Intent

· Law: Both parties must intend to be bound by their promises

· Presumption that intent exists where the parties are “strangers” or in commerce generally (business relationships)

· Presumption- between family members, it is presumed that they would be paid back

· Law if rebutted: “would a reasonable person looking at the outward conduct of the parties say they showed intent (to be bound by their promises)”

· Law: if a c/o is present, the old contract is cancelled. But not every suggestion is a c/o, depends on intent

2) Offer 

· Proposal and Intent 

· Contains terms and conditions, must be unequivocal

· Carbill vs. Carbolic -> Law: Advertisements = invitation to do business

· Offeror controls: (i) Terms, (ii) how long offer is open for & (iii) how acceptance should be made

· Offer expires (lapses) when:

· time limit expires or if no time limit specified, ‘reasonable’ amount of have time has passed

· If the offeror revokes the offer prior to acceptance

· If the offeree rejects the offer

· Either party dies or becomes insane prior to acceptance

· If a counteroffer is made - any changes to terms of original offer

3) Acceptance
· Must be a clear acceptance of all the terms (without change)

· If acceptance method unspecified, reply by “mirror image rule”- the acceptance has to look identical to the offer 

· Postal acceptance rule: if the offeror stipulates acceptance by mail or the offer comes by mail without directions on acceptance. Then acceptance is complete when the offeree places the letter in the mailbox (properly addressed and stamped). If letter gets lost, contract is still binding
· Rule: revocation communicated when it is delivered to offeree’s address

· Forum Selection clause: dictates which jurisdiction will have precedent over legal battles 

· Law: Forum selection clause is treated with respect, unless there is strong cause to override

· I.e. differences in law, looking for prejudices, geographical location where all the evidence is, one party gaining an advantage in a jurisdiction 

· Subject to clause: condition precedent – this term (precedent) must be performed before the contract comes into play. 

· Must be removed “in writing” via an addendum

· Jurisdiction: place where contract was accepted:

· Mail -> offeree location

· Instant communication -> offeror location

B. Consideration

4) Consideration/Exchange
· is the price for which the promise (or the act) of the other is bought 

· In a unilateral contract, the price paid for the offeror’s promise is the act done by the offeree

· In a bilateral contract, the price paid for each party’s promise is the promise of the other (promise must have a value in the eyes of law)

· Under Seal: consideration for a party. A promise signed under seal is binding, can replace a promise. 

· Methods: (i) affixed wafer (i.e. wax seal or red circle) (ii) words - “signed under seal”

· Gratuitous promise – a promise made without bargaining for or accepting anything in return

· Equitable Estoppel - applies to make the promise enforceable, where it is unenforceable at common law

· If all three of the following conditions are fulfilled, then the equity courts will enforce a gratuitous promise, even though no consideration for the promise existed:

1) pre-existing legal contract or relationship between parties, which is modified by one party making a gratuitous promise to the other

2) This promise is relied on by the promisee and the promisee would suffer a detriment or a hardship if the promise were not lived up to

3) The argument must be used as a defence to a claim made by the promisor where a legal relationship already exists between the parties. (equitable estoppel may only be used as a “shield”, not a sword)
MSN MIRCOSOFT
1. The plaintiffs were repeatedly notified of the forum selection clause when registering for the service, and by agreeing to this online contract they should be bound by its terms.  As law school graduates, the plaintiffs should especially be aware that agreeing to the terms of a contract equates to agreeing to each and every term stipulated within the contract (bar fine-print that is not effectively communicated to the parties.)

2. There is no evidence that the courts in King County, WA will rule in a biased or inequitable fashion.  Furthermore, it will be easier and more efficient to claim any awards that the class may win as a result of the action when the hearings are within Washington’s borders

Legal Principles:
· Legally defensible exemption clauses will bind parties to all terms and conditions provided within the clause (where defensible means that the clause has consideration)

MONTANE 
Reasons:
1. Adequate evidence was provided that the defendant discussed the matters of the inquiry with the plaintiff’s representative while meeting all pre-negotiated commitments.  Since the addendum did not necessitate a signature or formal acceptance in any manner, it cannot be construed as an offer or formal rejection of prior terms.

2. Seeing that the dispute involved the sale of land, specific performance is the proper award for damages to the injured party.

Legal Principles:
· Inquiring as to whether the negotiating party can provide additional considerations to the agreement, without explicitly demanding such considerations, does not amount to rejecting a current offer or substituting such for a counter-offer

· Specific performance will normally be awarded to the injured party, at their request, when the dispute involves the sale of land

III. INSIDE THE CONTRACT  

A. Interpretation 

· Strict or plain meaning: dictionary meaning

· Liberal meaning: looks at the intent of the parties and surrounding circumstances

· Law: Contra Proferentem- ambiguous term will be construed against (the interests of) the party that imposed its inclusion in the contract, b/c they chose the language

- Express terms:

· terms the parties actually agree to in writing their contract

· if terms are ambiguous, judge will have to interpret (plain or liberal)

- Implied terms:

· terms that are not express, but may be deemed to exist by a judge if:

· Terms give effect to obvious intent of the parties

· OR judge is allowed to use a statue to imply the term  (i.e. SG

Legal Principles:
· Any agreements between parties not finalized in the contract form may be revoked or altered at any time

· In cases of intense negotiations, the final contract is strictly interpreted by the courts

· Parties to contracts do not show acceptance of views of interpretations simply by being silent or showing complacency

· Liberal interpretation cannot revoke terms explicitly stated or alter their basic meaning

B. Sale of Goods Act

· intended to protect buyers, not sellers

· sale: where title/property/ownership passes from the seller to buyer for $ (consideration)

Act doesn’t apply to:

· gifts (no $ consideration)

· barter (goods for goods)

· contract for service

· personal property: intangibles (i.e. trademark, copyright, mortgage, shares, cheques, etc.)

· real Property: land + whatever is affixed to it (i.e. building, tree, fence, etc.)

Act applies to:

· personal property: tangible/movable – i.e. chattels 

· note: if final value is mainly the result of skill and labour, contract will be for work and materials, not goods

Warranties v. Conditions:

· Condition

· Essential term of K

· Breach relieves the injured party from any further duty to perform K

· Injured party can sue for damages or rescission
· Warranty - seller’s promise that good being sold is as promised

· Non-essential term of K

· Breach does not relieve injured party from performing her side of bargain

· Injured party can sue for damages
· Rescission: unravelling of K -> equitable remedy (i.e. goods go back to seller, money is refunded)

· Law: Breach must go to the very essence of the item. Otherwise, treated as breach of a warranty

Section 16 – Title
a) implied condition that the seller have title to goods at time of sale

b) implied warranty that buyer is to have quiet possession of goods

c) implied warranty that goods are free from any charge or encumbrance (i.e. lien, chattel mortgage), not known to buyer upon entering contract

Section 17:  Sale by description 

(1) implied condition that goods correspond with description

(2) if by sample as well, implied condition that it is not sufficient that bulk of goods correspond with sample if goods do not also correspond with description 

Section 19: Sale by Sample
(2) In a contract for sale or lease by sample,

a) implied condition that the bulk must correspond with sample in quality 
b) implied condition: that the buyer has a reasonable opportunity to inspect all the goods 
c) implied condition: the goods be free from the hidden (latent) defects that make the goods “un-merchantable” – unfit for any purpose or not saleable – on reasonable examination of sample
Section 18: Implied conditions as to quality or fitness

Implied term of fitness: it is implied that the goods are of a type that is suitable for the purpose for which they are bough

a)  Reasonable Fitness for Purpose 

· Buyer communicates expressly or by implication to seller the purpose of goods with “reasonable” precision

· Buyer is relying on dealer’s skill/judgement

· Goods are of a type that is usually dealt with in the seller’s course of business

· If nothing said, goods must be fit for their “normal” purpose

· If not fit for purpose, you can return regardless if its defected. Your side of the story is always stronger, but you have to allow seller to influence your decision – rescission 

Implied term of merchantable quality: it is implied that the goods are in reasonable condition and free from defects that would make the unsuitable for use
b) Merchantability
· Goods bought by description

· Goods are of merchantable quality  - good for “normal” purpose

· If buyer examines goods, no implied condition as regards defects -> examination ought to have revealed 

C) Durability 

· Good will be durable “reasonable” period of time, regarding use and circumstances 

Implied terms in a contract for the sale of goods

· An implied condition that the seller has a right to sell the goods

· An implied warranty that the buyer will have and enjoy quiet possession of the goods

· An implied warranty that the goods will be free from any undisclosed charge or encumbrance

· An implied condition that the goods correspond with the description under which they are sold

· An implied condition that the goods will be reasonably fit for the purpose for which they are required if that purpose was made know to the seller

· An implied condition that the goods will be of merchantable quality

· In the case of a sale by sample, an implied condition that the bulk with correspond with the sample

The passing of title (of the goods from seller to buyer) 
· Where there is an unconditional contract for sale of specific goods in a deliverable state, the property of the goods passes to the buyer when the contract is made

· Where the is contract for the sale of specific goods and the seller is bound t do something to the goods for the purpose of putting them into a deliverable state, the property does not pass until such thing is done and the buyer received notice

· Where there is a contract for the sale of specific goods in a deliverable state but the seller is bound to weigh, measure, test or do some other art or thing with reference to the goods for the purpose of ascertaining their price, the property does not pass until such act or thing is done and the buyer has received notice

· When goods are delivered to the buyer on approval or on sale or return or other similar terms, the property passes to the buyer

· When he signifies his approval or acceptance to the seller

· If he does not signify his approval or acceptance to the seller but retains the goods without giving notice of rejection, then, if a time has been fixed for the return of the good, on the expiration of such time or a if not time is fixed than a reasonable expiration

· Where the is a contract for the sale of unascertained or future foods by description, when goods of that description and in a deliverable state are appropriated to the contact by one party with the assent of the other

Legal Principles:
· If a party must perform an additional act/service to the subject good, title does not transfer until that act/service has been performed, until the good is in a deliverable state, and until the buyer has been notified as such
· The party who holds title to the subject good is ultimately for all risks and liabilities associated with this ownership
C. Exemption Clause

Exemption clause: a clause in a contract that exempts a party from liability

Ways around exemption clauses
· S.20 – sales of goods act

· No acceptance from buyer

· If there is a fraud – cannot use it to commit a fraud to the other party
· Fundamental breach – very very serious breach that goes right to the root of the contract

· Contra Proferentem 

Section 20: Exemption Clause (able to be free from contract)
· Examples of exemption clauses: Final Sale - Seller is not liable for any defectors, we do not recognize any breaches – seller has to do what is reasonable to bring it to attention of buyer

Exemption Clauses will not work:

a. If the dealer sells new goods to an “ordinary consumer” (a purchaser who uses the goods for personal use- not for business/resale) the dealer may not contract out of S. 16-19.

· If you can prove a breach of 17, 18, 19 then the terms of nullified/void

b.  If a dealer sells new or used goods to a buyer for business/resale, the dealer may contract out of (S.16-19). 

·  If there is no exemption clause SGA applies (S. 16-19). 

c. These buyers are more sophisticated then the ordinary buyers, they should know how to protect them selves 

d. If a dealer sells used goods to an ordinary consumer the seller may exclude liability for (S. 16-19). If no exemption clause, SGA applies.

· Exclusion clause is completely binding unless:

· fundamental breach 

· fraudulent misrepresentation 

· criminal negligence -> element of knowledge involved, end result is injury/death

· Proof of a fundamental breach nullifies an exclusion clause!!

· The goods have to be irreparable- goods sold so defective can’t even repair them

Risk of Loss:

· follows title 
· risk passes when title passes
· risk passes when goods passes
· title to goods passes whatever time the parties INTEND it to pass 
· If unspecified: 
(i) Ascertained goods (specific goods) – (buyer and seller knows what goods are being delivered) goods in existence -> Transfer of title (default provisions)


- Sale: good in a deliverable state -> title transferred when contract made

- Agreement to sell: work needs to be done and good put into deliverable state -> buyer takes title when work has been done & buyer notified

- Agreement to sell: in deliverable state, but need action to determine price -> buyer takes title when necessary action taken & buyer notified

(ii) Unascertained goods – (when you order online) not specific, can be future good (i.e. ordered from catalogue) Buyer takes title when:

· product becomes in existence 

Sking Case – Cypress Bowl

Reasons:

1. The clause was printed in bold letters directly on the front of the ticket.  As well, numerous signs were placed throughout the ski area indicating that the defendant exempts itself from liability for any accidental injury (including one within the vicinity of the area in which the plaintiff himself was injured.)  As well, since the plantiff is a learned individual who is clearly literate, we can definitely expect he would be aware of this clause.

2. Provided the defendant makes a reasonable effort to inform the plaintiff of the exemption clause, and the plaintiff agrees to continue the transaction/relationship, the plaintiff will assume all risks associated with the contractual activity.  Continuing the relationship while being aware of the clause’s existence equates to consenting to the exemption clause, whether or not consent is explicitly stated.

Legal Principles:
· If an exemption clause is communicated to a party, and the party consents to the clause (whether explicitly by acknowledgment or implicitly by continuation of the agreement) the party is bound by the clause and it will be strictly enforced in court

· Reasonable attempt must be made to communicate the exemption clause
· If a plaintiff is aware that there is writing on a ticket/contract, and is able to read or comprehend this writing, he or she is bound by any conditions stated within this writing (whether he or she is actually aware of the implications or not)

D. Capacity:

5) Capacity

· Three categories of parties that lack capacity to enter K: 
· Infants (young children) – i.e. if infants buy a home theatre set, pays monthly but does not pay in the end, future shop cannot sue successfully for the contract
· Mentally incompetent - civil side- inability to understand the K
· Intoxicated

· Very old people

Infant Act (BC)

· Section 19 (1) If you make a contract with a party under the age of majority (infant), it is unenforceable unless: 
a. a contract specified under another enactment (i.e. Student Loan Act, BC Residential Tenancy Act) to be enforceable against an infant
b. affirmed by the infant on his or her reaching age of majority

c. performed or partially performed by the infant within one year after his or her attaining the age of majority

d. not repudiated by the infant within one year after his or her reaching the age of majority

· Section 19 (2) A contract is voidable at the infants option, but enforceable by the infant against the adult, regardless if adult knew he was an infant

· Ex.  if you are 18 and get a used car for yourself and make payments until your 19 then on your 19th birthday want to return the car, you can do so, as long as you make no car payments after 19 (which would bind the contract) 

· individual who makes K with an infant, takes all responsibility

Contract with infant is unenforceable against infant unless the infant… :

· Affirms contract after 19 OR

· Performs or partly performs within 1 year after 19 OR

· Does not reject within 1 year after 19

How to make a K binding with infant: 
· Public Trustee: may represent infants, mentally incompetent & approve contracts up to $50,000

· in some provinces, necessities are sometimes binding

· Liability can be transferred to parents through an Indemnity Act

Mentally Incompetent/Intoxicated (Rules for both are the same)
1. These persons must pay a reasonable price for “necessaries” (food, transportation, clothing, lodging, education, medical, legal advice)
· “Necessaries”- depends on a station in life
· Ex. If you’re completely wasted and get a taxi ride home do you have to pay, YES
2. To get out of a contract for a non-necessary, must prove

· So incapacitated, didn’t understand the contract AND
· The other party to the contract was aware of the incapacitated persons condition at the time of the contract

· Must repudiate as soon as possible
Reasons:
1. The proposed contract does nothing more than offer direct benefit to Ms. Collins at the direct expense of the children.  Furthermore, granting such a request will not alter the contributions required by Mr. Collins to Simon, and will therefore provide any financial benefit whatsoever.  As such, the proposed contract confers no direct benefit to Simon and should therefore not be ordered enforceable.

2. At this time, Simon requires the protection of the Infant’s Act to maintain his vested interest in the trust created solely for his benefit.  If at a later age he wishes to transfer these benefits to his mother he may do so, but if he changes his mind he should not be bound by an illegitimate agreement.

Legal Principles:
· The age at which a person reaches majority at common law is 21

· Contracts entered into by those under this legal age are considered unenforceable against the minor (though they may be enforced by the minor against the other party)

· Courts can order contracts enforceable against a minor provided that: a) The contract directly benefits the minor, and b) The minor does not require protection under the “Infant’s Act”

IV. CONSEQUENCES OF THE CONTRACT

A. Discharge of Contract

· All the obligations under contract are extinguished

· 4 ways to discharge a contract:

1. Performance- the contract is complete, both parties perform fully

2. Agreement- parties mutually agree to discharge K
3. Limitation act – after a period of time, the K is no longer binding

4. Frustration (ex. Poole v. Shanks)

5. Breach of CONDITION (Westcoast, Blackcomb)

Frustration 

· Definition- a critical event, not within the contemplation of the parties (completely unforeseeable) 

· Frustration applies when:

· Happens AFTER the contract the is made (“supervening event”)

· Makes contract impossible to perform or the performance of the contract would radically alter the agreement into something other then what was intended 

· Ex. natural disasters, wars, invasions, military actions, governmental action, deaths

· Result of Frustration:

· The contract is discharged so neither party is liable to the other for damages 

· Events that do not qualify for frustration:

· “Impecuniosity” (having little or no money) - is not a frustrating event at law

· Bankruptcy/Strikes is not a frustration because it is within your control
· To avoid problem: insert force majeure clause: dictate the events that will lead to frustration 

B. Breach and Damages of Contract:
** Damages must be reasonably foreseeable

· That the defendant would normally expect

· That the defendant would expect because of special knowledge or information 

Remedies for breach (you can only select equity or damages):

A. Equitable Remedies: 

· Specific performance – court order to live up to promise

· Injunction (legality) – court order to stop an action

· Rescission

B. Damages – put the plaintiff in the position s/he would have been in if K had been properly performed

· damages available on breach of k must be reasonably foreseeable to BOTH parties as being likely consequence of the breach at the time of the K

Law: Hadley v. Baxendale, “West coast Transmission” M&M 168 

· The Damages recoverable upon breach must follow naturally and directly from the breach OR those that are in the contemplation of parties as likely at time of contract

· Plaintiff must always do what is reasonable to MITIGATE (lessen) losses on breach 

· If the losses are not foreseeable, then they become “consequential” and therefore are not recoverable 
Liquidated damages clause 

· which the parties agree is a genuine pre-estimate – the amount to be paid instead of going to court

LAW:  Courts will enforce a liquidated damages clause IF it is a “genuine pre-estimate” of the loss

Factors the court looks at if it is a genuine pre-estimate (p177)
a) What does the contract say? Ex. contract between Blackcomb/Schnieder, they call it a genuine pre-estimate

b) Sophistication of parties Ex. was there abuse of power of over one party in their superior position?  

c) If the amount is oppressive, unconscionable, out of all proportion to the loss, then it is unenforceable

d) The fact that Blackcomb suffers no loss or makes a profit is irrelevant

e) Industry standards - in real estate 10-20% of the purchase price 

· Where the amount came from

Jones example:

· Breach of condition, repudiate only if prompt

· Counterclaim for damages
Westcoast 
Legal Principles:
· Damages are meant to be equal to the amount that would return the injured party to the position they would be in presuming the other party performed their contractual obligations; damages are limited to the amount the offending party should reasonably expect the injured party to incur in costs as a result of their breach

· The injured party has the obligation to take all necessary steps to minimize their injury due to the breach of the other party

Blackcomb

1. The agreement specified encumbrances must be clear before the effective closing date.  As the first closing date listed was June 14th of 1999, and the encumbrances were removed well before this date, there was no breach of contractual term.

2. A cash outlay is considered a penalty at the time of contract formation, and not at the time of dissolution.  Since the plaintiff (Black comb) only stands to gain by the discharge of contract, as they can then sell the property for a significantly greater market price, they would have no motivation to penalize the defendant for not closing on the agreement.  Since the fee was calculated as a genuine pre-estimate of damages at the time the contract was formed, it is considered a deposit regardless of the ensuing events.

Legal Principles:
· If a party foresees that breach of the contract may cause them to suffer harm, they may include these foreseen consequenes in the contract in the form of mandatory deposit

· If the clause is perceived to be a genuine attempt by the firm to pre-estimate damages, the courts will hold that it is a deposit; if it is interpreted as punitive in nature, it will be construed as a penalty and declared invalid

· If considered a deposit, the clause will remain enforceable even if the party does not suffer the damages it genuinely expected to incur in breach
V. OUTSIDE THE CONTRACT

A. Parol Evidence Rule

· Terms written or oral that are not included in the final written contract between the two parties (=extraneous terms)
· Courts are very hesitant to override the PER because of the effect it may have on reducing the effectiveness of written business contracts
· Courts will not admit evidence of prior oral terms that add to or contradict a final written agreement
· Emails considered written
Where the rule applies:

1. Parties have a clear unambiguous (no interpretation issues) written contract
2. Later, one party alleges there were further (extraneous) oral or written terms not included in the contract
3. Where these terms add, vary, contradict, qualify or subtract from the written contract. Then only the written contract is enforced.
3 Exceptions to Parol Evidence Rule:

1. A problem in the formation of contract due to misrepresentation, undue influence, duress, fraud
2. The existence of a collateral contract but, it needs separate consideration (i.e. contract was made on the basis that another contract would be performed) 

3. Condition precedent (subject to clause) 

· It need not be in writing

· Party has to produce evidence to support the claim

LAW: The parol evidence rule states that when the written terms of the contract are clear and unambiguous, the parties will not be permitted to introduce outside evidence to contradict or add to the clear meaning of the contract. 

· This prevents a party from relying on a term previously agreed upon but not included in the final written contract. 

· It does not exclude evidence about the formation of the contract, such as legality, capacity of the parties, mistake, duress, undue influence, fraud or misrepresentation. 

CASE: General Tire (page 140)
Legal Principles:
· “Parol Evidence Rule”: When terms of a written contract are clear and unambiguous, the parties are not permitted to introduce evidence outside of the contract to alter its fundamental meaning

· Exceptions to this include: a) subsequent oral conditions; b) collateral oral agreements; c) written documents not meant to be the final form; or d) an oral condition precedent (subject to…)

· In A, B, and C above consideration must be proven to exist for both parties to the agreement, such that it is clear that the intentions of the parties are markedly different from those implied in the written form

B. Misrepresentation 

· A false assertion of fact (vs. opinion) that induces a party to enter into a contract

· Made in the negotiations before the contract is made

· Made by the other party (or agent)

LAW: Plaintiff has to prove:

1. false statement was made;

2. of a material fact (not opinion) given by a “professional or expert”;

3. which induces the plaintiff to enter contract.

Remedies

· In the case that the misrepresentation is material – rescission (cancellation) of the contract on the request of the aggrieved (unfair treated) party

· Limited by rules of equity, esp. If the contract cannot become fully unravelled 

· In the case that the maker of the misrepresentation acted fraudulently or negligently – damages granted against the wrongdoer

· Plaintiff will not be granted a remedy he does not expressly claim
Types of False Statements (Misrepresentations):

i. Innocently – where maker honestly believes statement to be true, both must renounce the contract immediately upon learning of the misrepresentation

· Remedy: Rescission only

· Rescission is unavailable for land transactions if title has passed

ii. Negligently – Maker provides a careless statement of fact

· Remedy: Recission or Damages

iii. Fraudulently – deliberate attempt to  mislead plaintiff 

· Remedy: Rescission OR damages ( must make an express claim

· Types:

· Fraudulent Commissions – spoken 

· Fraudulent Omissions – failure to disclose a latent (hidden) defect that you are aware of at the time of the contract
· No duty to disclose patent (obvious) defects

· Proof of a fraudulent misrepresentation will nullify an exclusion clause

*Silence is not a misrepresentation: unless…
· Contract requires utmost good faith

· Vendor of real estate must disclose latent material defects that the vendor is aware of
· Misleading half-truths

Case: Collins v. Dodge City East Ltd. (pg. 115)
Reasons:
1. Whether or not the agent knowingly made the misrepresentation, the agent’s words and action lead the plaintiff into a false assumption that AC would be included in the vehicle. This was a material misrepresentation, as it altered her incentives and ultimately to purchase the vehicle that she otherwise would not have.

2. The purpose of damages is to rectify the injury party and return them to the position they would be in if performance was adequately provided by the offending party.  In these circumstances, the plaintiff should be awarded the costs required to install the AC so that she would be in the same position as if the AC was installed at the given purchase price.

Legal Principles:
· Remedies for Misrepresentation: A person need only show that he or she was misrepresented about a material aspect of the contract in order to receive the appropriate remedy

Case: Crozman v. Ruesch (pg, 119)

Reasons:
1. Nothing in the appellant council’s argument was persuasive enough to conclude that the trial judge erred in coming to the correct conclusion.  As such, the appeal court determined that the facts of the case, and the conclusions drawn from them, were correctly stated by the trial judge (and the decision is upheld.)

2. As the respondents did act with honest intent and merely conveyed the state of the property, as they knew it, they shall not be held fraudulent or misrepresentative.  The respondent’s notice to the appellants of the existence of these defects suggests that there is neither “fraud by half truth” nor “fraud by concealment”

Legal Principles:
· Contracts regarding real property: It is difficult in relying on misrepresentation for a remedy, even where the buyer can prove misleading statements were made by the seller

· Misrepresentation: award the injured party the right to rescind the contract; however, the right to rescind is typically not provided in the sale of land

· Exemption clauses in land deals typically exempt previous/subsequent/collateral statements that are made by either party from being given consideration

C. Unconscionability, Duress, Undue Influence

Unconscionability: (supp pg 65)

· undue influence + exploitation of the weaker party by the stronger

· weaker party is pressured to sign a contract that is grossly unfair/improvident

· 2 conditions:

i. proof of inequality between parties

ii. proof of an improvident bargain (substantially unfair deal) or exploitation

Undue Influence: 
· one party’s mind and free will is so dominated by the power/influence of another, that he is deprived of the ability to make an independent decision

· presumed to exist in certain special relationships (i.e. lawyer/client, principal/agent)

· to avoid, ask other party to obtain independent legal advice about rights and duties

· Remedy: contract is voidable at request of the victim

Duress:

· threat of physical violence or imprisonment against the other party to induce them into forming a contract

· Remedy: contract is voidable at request of the victim

Case: Buckwold Western Ltd. V. Sagar

Reasons:
1. No improper pressure (duress) was ever placed upon Ms. Sager to sign the documents.  Any pressure that was implied by Mr. Sager to sign the documents was purely commercial, and did not influence her ability to make a sound and reasonable judgment free of pressure from a party to the contract.  The argument of undue influence is also not applicable, as Ms. Sager was given sufficient time to consider the consequences and signed the documents based on her independent judgment.

2. Since the creditor supplied the goods in reliance on the guarantee, they are entitled to legally enforce this document.

Legal Principles:
· Where there is a special relationship resulting in domination, the contract is voidable for undue influence

· Threats of violence/imprisonment to force individuals into contracts are considered duress; the contract is voidable at the option of the injured party

D. Legality:

· Court will not assist either party tainted with knowledge of illegal object affecting contract

· Legal: must not offend public good nor violate any law

· Rescission if the contract is found to be void – return of any transacted goods or performance

· NO REMEDY if the contract is found to be illegal

Types of Illegal Contracts:

· Statutory

· Agreements stated as illegal by statutory law (i.e. competition act, criminal code, Income Tax Act)

· Contracts that involve illegal conduct are illegal and cannot be enforced

· These statutes restrict the right of parties to contract and set out provisions for the rights of parties in the event of a violation

· Otherwise, common law provisions are applied

· Public Policy

· Contract is prejudicial (detrimental) to the interests of Canada, public service, etc. ( contract illegal ( even if its performance is not a tort or crime

· Ie. Slander, libel, trespass, fraud

· Ex. Paying a witness to appear or not to appear to give evidence

Restrictive Covenant:

· Definition: a term in restraint of trade

· Restrictive covenants are enforceable if party can prove it’s “reasonable”

· Courts are often against RC -> not statute, but public policy

· Burden is on the employer (defendant) to prove RC is reasonable -> has to pass test:

A. Is the restrictive covenant reasonable with respect to PUBLIC INTEREST:

· Does it restrict competition?

· Is the public deprived of special service?

B. Is the restrictive covenant reasonable and necessary to protect the PARTIES to the contract? (need all three or K is void)

· Is there a proprietary interest entitled to be protected? (information/activities)

· Is the size of the restricted geographical area reasonable? (spatial)

· Is the length of Time the individual is restricted from carrying on business reasonable? (Temporal)

… in light of the nature and location of the business.

Blue pencil Rule: Courts will strike out (server) offensive/illegal parts of the K and uphold what is left if K still makes senses. Courts will not rewrite the K or substitute more reasonable terms

Case: Maksymetz v. Kostyk

Reasons:
1. As the proposed division of ownership interest within the option to purchase did not comply with legislated standards (namely that a non liquor-license holder cannot hold more than 10% of the company) the ownership agreement was deemed illegal and therefore invalid.

2. Regardless of the circumstances, the court cannot force an order upon parties who are knowingly in breach of an illegal contract (as the illegal contract is ultimately unenforceable.)

Legal Principles:
· Legality: A contract that involves illegality cannot be enforced by a party that knowingly agreed to the illegality

Case: Rhino Freight Systems Ltd. v. McTaggart
Issues:

1. Is the covenant a fundamental term of the agreement?

2. Does the covenant meet the necessary criteria to be enforceable?

Decisions:
1. The covenant is considered a fundamental term to the agreement.

2. The covenant meets all necessary criteria and is therefore enforceable.

Reasons:
1. If the covenant is breached, the firm will expect to lose sales, profits, and competitive position (thus eliminating the initial purpose to hire, namely the ability of the defendant to grow the plaintiff’s business.)  As such, the covenant is considered a fundamental term.

2. In order to be enforceable, a restrictive covenant must be reasonable and not contrary to the public interest.  The covenant is within reasonable geographic limits (the firm’s general area of business) and does not infer any negative impacts upon the public at large (as the industry is sufficiently competitive); it is therefore enforceable.
Legal Principles:
· Courts will void restrictive covenants unless the party enforcing the agreement can prove that it is reasonable and not contrary to the public interest

· Restrictive covenants must contain: (i) reason for restriction, (ii) scope of restriction (i.e.// which practices will be restricted); (iii) time limit, and (iv) geographic limit

VI. WHO IS AFFECTED BY THE CONTRACT

A. Privity of Contract and Assignment

Privity of Contract:

· third person: a person who is not party to the contract, a stranger, but is affected by it 
· general rule: a contract does not confer any benefits or impose any obligations on a stranger to the contract

· to succeed, plaintiff must prove privity of contract (defn: the relationship that exists between parties to a contract) with defendant
· Consideration must be given by a party to the contract 
Comparison with Rights and Duties in Tort:

Liability of Sellers of Goods

· Bob eats a can of salmon which was poisonous ( can sue merchant for breach of implied term that fish was suitable to eat

· HOWEVER, Bob’s family members who were also harmed by eating salmon cannot recover damages against merchant because contract of sale was with buyer, and thus only Bob can sue successfully for breach of contract; other family members have no privity of contract with merchant

Liability of Manufacturers

· although Bob’s family members have no rights against the merchant, the manufacturer is liable for negligence
· Donoghue v. Stevenson: House of Lords decided that manufacturers are liable in tort for damages caused by their products when products will likely be used without intermediate examination ( if manufacturer fail to meet high duty of care, must pay damages 
Novation:

· Defn: the parties to a contract agree to terminate it and substitute a new contract

· 2 types: 

· parties may change the subject-matter of the contract

· one of the parties to the contract “leaves” and another replaces her

Vicarious Performance:

· Defn: 3rd party performs on behalf of promisor who remains responsible for proper performance

· Ex. an employee of promisor performs vicariously; if work is not done satisfactorily, promisee may seek a remedy for breach of contract against the promisor, but not against his employee; employee can only look to employer (and not to promisee) for payment of work done under his employment contract

· a promisor cannot escape his liability to the promise by imposing a substitute for himself without the consent of the promise

· Note: an assignment of liabilities to a third person is not possible!
· if a party arranges for its obligations to be performed vicariously when it should have been performed personally, but other party cannot protest until work is finished ( promisor is guilty of breach of a term in contract (implied or express promise to perform personally) ( promisee may sue for damages to compensate for whatever loss shown to have resulted from vicarious rather than personal performance

Tort Liability:

· suppose that in performing a contract vicariously an employee commits a tort: he negligently damages a valuable instrument belonging to promisee 

( promisee may sue BOTH employer for vicarious liability (if event occurred in course of employment) and employee personally

· Exemption Clauses -> employers protect themselves from tort liability to exclude or limit liability for negligence

Assignment of Rights:
· assignor: a party that assigns its rights under a contract to a third party

· assignee: a third party to whom rights under a contract have been assigned

· assignment: a transfer by a party of its rights under a contract to a third party

· contractual rights (choses in action) = valuable and may be considered a type of personal property along with the ownership of goods (choses in possession)

· choses in possession: rights to tangible property that may be possessed physically

· choses in action: rights to intangible property that may be enforced in the courts (ex: patents, copyrights, stocks, bonds, rights of actions against people who have caused injury, etc.)

· all assignments require that notice be given to the promisor – promisor`s consent is not required




The Role of Equity:

- a clear intention to assign a benefit orally or in writing by assignor, and it would then allow assignee to recover benefit from promisor ( action has 3 parties: assignee, assignor and promisor

*Checklist: third parties who may play a role in a contract P.237*

Statutory Assignments:

· Judicature Act permits an assignee to sue promisor without joining assignor to the suit provided:

a) assignment was absolute (unconditional and complete)

b) it was in writing (between assignee and assignor) -> as good as assignor appearing in court 

c) the promisor received notice of it in writing -> promisors consent isn’t needed

· statutory assignment: an assignment that complies with statutory provisions enabling assignee to sue other party without joining assignor to the action
· equitable assignment: an assignment other than a statutory assignment (requires all parties involved to be part of court proceeding

Notice to From Contending Assignees

· LAW: 

1. Registered assignees to the Personal Property Security Registry, takes priority over unregistered

2. Whoever registers first prevails

3. The assignee who first gave notice to the debtor is the one entitled to payment

· Second assignee is entitled to payment by debtor, UNLESS he knows of prior assignment at time of assignment to him.

· If so, the second assignee becomes party to the fraud and cannot take payment ahead of the first assignee, unless he wants to become liable to the first

The Assignee’s Title

· LAW: The Assignee of a debt takes the assignment subject to the equities (defences)

· If Assignor loses right to collect debt, so does the Assignee

· An Assignee can never acquire a better right to sue the Promisor than the Assignor himself had

The right to set off:
· def: the right of a promisor to deduct an existing debt owed to it by the promisee

· important for an assignee to give notice to promisor asap; if he delays, his rights will deteriorate (i.e. promisor pays assignor prior to notice, assignee will have to go after assignor)

Issues:
1. Was the plaintiff a contracting party to the defendants for the purchase of property (subject to the balance of probabilities?)?

2. Are the defendants liable to the plaintiff for the amount of the deposit?

Decisions:
1. The plaintiff does not satisfy the court that he is a contracting party.

2. The defendants have no liability to directly repay the deposit to the plaintiff.

Reasons:
1. There is no established truth to the claim that an oral agreement existed between the plaintiff and the defendants.  The signing over of the deposit obligation to the plaintiff acts as a creation of a contract between the purchasers and plaintiff (as the purchasers will be liable to repay the deposit if the purchase does not complete) but does not act to bring the plaintiff into the contract between purchaser and seller (in this case the defendants.)

2. Since the plaintiff is not a contracting party to the defendants, they have no financial or legal obligation in the courts to repay any charges that are components of the contractual agreement.

Legal Principles:
· Outsiders to a contract cannot enforce any promises made between contracting parties to which the outsider does not have privity

· To succeed in an action in contract law, the plaintiff MUST prove that he/she has privity [is a contractual party] to the agreement

B. Negotiable Instruments

· Assignee of Debt – takes subject to the EQUITIES

· Assignment of Debt – choses in action

· Negotiable instrument = choses in action

· Holder in Due Course of a Negotiable Instrument takes NOT subject to the equities

· Negotiable Instruments are 

1. Written promises to pay – IOUs, express or implied

2. Convenient cash substitutes

3. Can be used to create credit

4. They can be negotiated (transferred) through endorsement (i.e. signing)

· Today, the law is governed by the Bills of Exchange Act (FEDERAL) 

· S.17 To be valid, a negotiable instrument must be

1. In writing

2. Fixed or future date (post-dated cheque is a valid negotiable instrument, a cheque is stale dated after six months)

3. Signature of drawer/maker

4. $ payment in Canadian dollars – SUM CERTAIN 

5. Must include a payee or a “bearer”

6. Must be unconditional, no ifs or ands

· Promissory Notes

· Includes 2 parties, the drawee and the drawer

· Cheques

· Includes 3 parties

· Drawee is always a BANK or another financial institution

· Drawer directs the Drawee (Bank) to make payment of a sum certain to the payee

· Stop payment = Countermand

· Purposes of Endorsement

1. Transfers title of negotiable instrument to HOLDER

a. Payee stamp = endorsement

2. Identify payee

3. Sign the back to acknowledge receipt of cash

4. Endorser becomes a GUARANTOR of the negotiable instrument

Ex. Mom 



You



Cheque







Endorse $1000.00



Clearing House







Bank

NSF Cheque

Ex. Tenants



Landlord




        Cheques






Bank


CASE: pg. 214 - Money Mart v. Sarkar

Dr. Sakar 



Gardener



Cheque $800


         Post-dated payable Sept. 15







 Sept. 13th 

Stop Payment

Sues


endorsed

Sept. 12th


Clearing House






            Money Mart





Unaware of the stop payment

Here, MM can sue both Dr. Sakar (because payment is not made), and Gardener (endorser of cheque). Likely here that Gardener doesn’t have money, because MM doesn’t sue T.

ISSUE: What are the rights of Money Mart?

LAW: S.55, page 215

· A holder (who takes a bill through endorsement) can become a Holder in Due Course if the holder takes the bill

· Complete and regular on its face

· Before it’s overdue (6 months)

· Without notice of prior dishonour or stop payment

· In good faith

· FOR VALUE

· No notice of fraud

· Then the HDC takes the bill NOT subject to the equities

· Immune to any defences or unaffected by any stop payment orders 
· Unaffected by anything related to the transaction where the negotiable instrument first arose
· The older defence against an HDC is if there was forgery – then the account holder is not liable
S.73 of the Bills of Exchange Act, page 216
· The rights of a holder in due course are:
a. He may sue on the bill in his own name
b. Holds the bill free from any defect of title or defences of prior parties, and may enforce payment against all parties liable on the bill
c. Where his title is defective, if he negotiates the bill to another HDC, the holder will obtain a complete title to the bill; and
d. Where his title is defective, if he obtains payment of the bill, the payer gets a valid discharge for the bill 
CASE: pg. 218 – Bank of NS v. Rock Corp

Rock Corp




Tessoni



       cheque for $5800






     cheque           $5800

Stop Payment



           Clearing House







Bank of NS






 No endorsement by Tessoni,

bank didn’t deposit the cheque

ISSUE: Is Bank of NS a HDC?

LAW: 

· S.55 cannot be used because BNS is not a holder through endorsement

· BNS says it is an HDC through S165

· Did not deposit the cheque, so this section does not apply – BNS is only looking at part of the bank here( MUST BE DEPOSITED!
· R. Corp says S.60 applies

· Where the holder of a bill transfers it for value without endorsing it, the transferor gives the transferee title, and the transferee acquires the right to have the endorsement of the, which is subject to the equities

RESULT: Court agrees with 60 – BNS takes subject to equities and is subject to stop payment 

AMENDMENTS TO THE BILL OF EXCHANGE ACT RELATING TO CONSUMER PURCHASESPRIVATE 

· There are special rules which apply where a consumer issues a negotiable instrument relating to a consumer purchase.

· A consumer purchase is one involving 

· a sale of goods or services

· to an individual for own (non-business) use

· by a dealer

· paid for by a promissory note or cheque post-dated for more than 30 days.

· Where there is a consumer purchase the seller has an obligation to mark the instrument "CONSUMER PURCHASE" on its face.

· A holder of an instrument so marked takes subject to the equities between the parties and does not have the rights of a holder in due course.

· A seller who does not mark the instrument "CONSUMER PURCHASE" is guilty of an offense.  The instrument becomes void, except in the hands of a holder in due course who is unaware that it relates to a consumer purchase.

ADDITIONAL NOTES

The rights of a holder in due course of a negotiable instrument are superior to those of a regular assignee of contractual rights. 

· negotiable instrument: a written contract containing a promise, express or implied, to pay a specific sum of money to the order of a designated person or to “bearer” (ex: draft, promissory note, or cheque)

· special kind of “chose in action”; promisee presumed to have good consideration for it

· contains an express or implied promise made by one or more parties to pay amount stated in instrument; a self-contained contract with all necessary written evidence of its terms stated on its face

· Delivery of instrument is only a conditional discharge: the debtor is discharged under the original contract only if negotiable instrument given in payment is honoured

Negotiability:

· negotiation: the process of assigning a negotiable instrument

· a promisee or payee of instrument may negotiate it in one of two ways:

i) if instrument is payable to bearer, he need only deliver it to third party

ii) if instrument payable in his name, he must endorse (sign one’s name on a negotiable instrument) his name upon it and then deliver it

· negotiation is a special type of assignment in which the new holder of negotiable instrument acquires from transferor the rights that the instrument has to convey

· NOTE: promisor is liable to pay only one person, the holder of the instrument for the time being ( promisor pays her debt only once – to holder of instrument for the time being and in exchange for the instrument (i.e. must present instrument)

· A holder of a negotiable instrument can sue in her own name; it is not necessary for her to join in action any of other parties who have signed the instrument [p. 428-438]

· negotiable instruments began as a form of bill of exchange (defn: a written order by one party to another party) to pay a specified sum of money to a named party or to the bearer of the document

Types of Instruments:

· Bill of Exchange Act (federal) governs 3 common types of negotiable instruments

i) bill of exchange (or drafts)  

ii) promissory notes 

iii) cheques

Bill of Exchange (Drafts):

· a written order by one party, the drawer (the party who draws up the bill of exchange), addressed to another party, the drawee (the party who is required to make payment on bill of exchange), to pay a specified sum of money to a named party, the payee (the party named to receive payment on bill of exchange), or to the bearer, at a fixed or determinable future time or on demand

· drawer expects the debtor (drawee) to consent by signing instrument together with the word “accepted” and the date; the drawee then becomes an acceptor 

· acceptor may indicate that bill is to be paid out of its bank account

Promissory Note:

· promissory note (a written promise to pay a specified sum of money to another party at a fixed or determinable future time or on demand) is a written promise by one party, the maker (the party who signs and delivers a promissory note), to pay a specified sum of $ to another party, the payee, at a fixed determinable future time or on demand

· unlike bill of exchange, a promissory note is not presented for acceptance; it contains an express promise to pay

Cheque:

· Cheque: a bill of exchange drawn against a bank and payable on demand

· from holder’s view: cheque contains implied promise of its drawer that drawer has funds on deposit at bank sufficient to meet its amount, or that the amount is within terms of a line of credit granted by bank

· drawer = “promisor”; bank on which cheque is drawn is called drawee bank
· drawer may postdate a cheque by giving it a date later than the time when it is delivered to payee (bank is not entitled to pay instrument before its date)

· before cheque has been charged against its account, drawer may countermand or stop payment by instructing its bank not to pay the cheque

· *checklist: classes of negotiable instruments p. 435*

Prerequisites for Liability:

· until an instrument is delivered, a drawer, acceptor, or maker has no liability, and even after signing it may reconsider and tear it up before delivering it; a drawee has no liability in respect of a bill of exchange before accepting and delivering it

· delivery may be “actual” or “constructive” (simply by notice to payee that instrument is complete and ready for delivery)

Negotiability: 

· transfer distinguished from ordinary assignments of contracts by 3 features:

i) a negotiable instrument may be assigned from one holder to another without promisor being advised about each new holder

ii) an assignee may acquire a better right to sue on instrument than its assignor had

iii) a holder may sue in its own name nd any other party liable on instrument without joining any of remaining parties

· Must have these qualities:

i) promise set out in writing

ii) obligation for money payment only

iii) “sum certain” -> instrument quantifies value of promise

iv) unconditional

v) payable at fixed or determinable future time or on demand

vi) negotiation must be for whole instrument, not part

vii) must be signed by drawer (or authorized signers) if draft or cheque, or by maker if promissory note

Methods of Negotiation:

-> By Endorsement and Delivery:

· to negotiate, must endorse and deliver to new holder

· endorsement usually on reverse side of instrument

· a new holder has right to require transferor to make the needed endorsement

-> By Delivery Only:

· endorsement is not necessary for an instrument in “bearer” form

· Payee endorses cheque ( turns into bearer instrument and becomes subject to the risks

· may be negotiated by delivery alone

· Bills of Exchange Act: if forgery ( holder may acquire a better right than the transferor had

· Even if a bearer instrument was lost or stolen at some previous time, its holder can require the party liable to pay – but must show he acquired instrument w/o knowledge of loss or theft

Liability of Parties:

Endorser:

· dishonour: the failure by the party primarily liable to pay the instrument according to its terms

( if instrument is a draft, dishonour may take form of either drawee’s refusal to accept, or if he accepts, of his later refusal to pay

· a particular endorser’s liability extends to any subsequent endorser as well as current holder

· holder has a choice of endorsers to require payment from when instrument is dishonoured, provided each of them has received necessary notice of dishonour; in turn, an endorser who is held liable has recourse against any prior endorser but not against any subsequent one

· when an instrument contains a forged endorsement, drawer and any endorser prior to forger are freed of liability; when a “holder in due course” suffers a loss from forged endorsement, unless forger can be caught and made to pay, loss will ultimately be allowed by person who acquires instrument immediately after forgery

A Drawer:

· drawer of a draft undertakes that on duly presenting the draft it will be accepted and paid according to its terms

· if dishonoured, drawer will compensate the holder or any endorser who is compelled to pay it

· by stopping payment a drawer dishonours the instrument and may be sued by holder

Notice of Dishonour:

· neither an endorser nor a drawer will be liable in absence of prompt, express notice of dishonour from the holder

· notice must be given next business day following the dishonour; if notice is mailed, the time limit applies to time of positing it and NOT the time it is received

· protest: type of notice required for dishonour when instrument executed outside Canada

Holder in Due Course:

· Holder in Due Course Conditions:

a. Holder takes instrument complete and regular on its face
b. Must be acquired before overdue and w/o notice of prior dishonour 
c. She, or someone through who she claims, must have given consideration (value) for instrument
d. Taken instrument in good faith and w/e notice of defect in title of person who negotiated it
· Advantages -> banks are willing to purchase negotiable instrument (i.e. discount drafts and cash cheques) with little delay and less risk 
· banks acquire instruments in capacity of a holder in due course i.e. not subject to defences such as fraud, illegality, duress or undue influence when it’s time to collect from party primarily liable

Defences (of party liable against holder demanding payment):

in determining whether a defence will succeed, need to consider two aspects:

i) status of holder relative to party liable and

ii) the type of defence of party liable

- Types of Holders:
· immediate parties: holder of an instrument and party alleged to be liable on it who have had direct dealings with each other

· remote parties: parties to an instrument who have not had direct dealings with one another

( NOTE: holder in due course always a party remote from acceptor of a draft, maker of a note, or drawer of a cheque

- Mere Personal Defences:
a. available ONLY when they are immediate parties

b. defences that are good only against an immediate party are :

i. lack of consideration

ii. right of set-off

Defect of Title Defences:

if a holder takes instrument with knowledge of one or more defects, or when there is an irregularity on face of instrument, he is not a holder in due course, and a defence based on a defect will be successful

such defects:

· incapacity to contract

· discharge of the instrument by payment

· absence of delivery when instrument was complete at the time

· fraud, duress, undue influence, illegality

Real Defences:

-> good against any holder, even a holder in due course:

· incapacity to contract because of infancy

· cancellation of the instrument

· absence of delivery where the instrument is incomplete when taken

· fraud as to the nature of the instrument when the promisor is blind or illiterate 

· a forged signature on the instrument

· want of authority, someone represented himself as an agent, to sign on behalf of party liable

· alteration of the instrument

Bank of Nova Scotia

Decisions:
1. The Bank of Nova Scotia is not a holder in due course

Reasons:
1. The relevant section of the Act, s. 163(5), states that: “where a cheque is delivered to a bank for deposit to the credit of a person and the bank credits him with the amount of the cheque, the bank acquires all the rights and powers of a holder in due course.”  Since the bank did not actively deposit the funds to the credit of Tessoni’s account, or make any dealings with the subject’s account whatsoever, the transaction in question does not infer such rights to the bank as specified in the Act.  By not having the subject endorse the cheque in any manner when cashing it, the bank waived its rights to assume the role of a “holder in due course.”

Legal Principles:
· The rights of a holder in due course (of a negotiable instrument) are superior to those of a regular assignee of contractual rights

· In order to receive these superior rights, the holder must satisfy the court that it has accepted an endorsed negotiable instrument from the designated payee and is completely ignorant of any stop payments or fraudulent causes of payment that would render the instrument void

· A bank may acquire the rights of a holder in due course if it meets all of the above conditions except endorsement, and in the absence of such endorsement credits the payee’s account for the face value of the instrument

Sakar

Decisions:
1. The appellant is found to be a holder in due course

2. The appellant shall not be countermanded and shall receive payment for the honouring of the instrument

Reasons:
1. A holder in due course must meet the necessary criteria, namely that it: (a) Became a holder prior to the complete and regular instrument becoming overdue and without notice of it being previously dishonoured; and (b) Took the bill in good faith at face value and had no notice of defect in the title of the person who negotiated it.  Since post-dating a cheque does not render it less than complete or regular on its face, the action of the appellant do not bar it from being considered a “holder in due course.”

2. A holder in due course has the right to enforce payment against all parties that are liable on the face of the bill.  Since it was established that the appellant is in fact a holder in due course, they may enforce payment against the respondent and his financial institution unencumbered.

Legal Principles:
· A holder in due course acquires the rights of the payee without having to be concerned with the elements of the transaction for which the rights arose

· In the case of a holder in due course of a cheque, the drawer (writer of the cheque) cannot subsequently revoke the obligation provided by the instrument

VII. Obligations Beyond a Contract

A. Negligence, Contributory Negligence and Vicarious Liability

· Tort: a wrongful act done to the person or property of another

· Identifies actions that create right to compensation and determines who should bear the loss

· Law takes into account fault (blameworthy or culpable conduct) and causation (whether defendant’s conduct caused harm)

· Can be both intentional (assault, trespass, defamation, etc) or unintentional (negligence)

· Intentional torts: 

· Assault – any touching

· False imprisonment – something that security guards have to look out for

· Defamation - Unjustified injury of reputation (Jordan you’re a dirty cheat… only if there are other ppl listening – only things that ruins something reputation)

· Trespass - Stepping on someone else’s land without permission

· Conversion - Taking something that does not belong to you

· Fraud 

· Unintentional Torts:

· Negligence – liability for carelessness 
· Donoghue v. Stevenson Case – float was purchased by the frnd to treat Donoghue, she ate half a snail, and can she sue anyone? There is no contract between D and frnd. Therefore there is no contract with the restaurant. However frnd cannot sue the rest because frnd had no damages. Therefore, D can only sue manufacturer

· “Duty of care” is used – owed to all those one should reasonably foresee will be affected

· Breach of reasonable standard - 

The Basis for Liability:

- Fault

· Blameworthy or culpable conduct – intentionally or carelessly disregards the interests of others

- Strict Liability

· imposing burden of compensation upon person who caused injury regardless of whether he was at fault

· (If the product is defective, and the party is injured, you are reliable.) 

- Vicarious Liability

· def: liability of an employer to compensate for harm caused by an employee in the course of employment

· employer may be found liable even when he has given strict instructions to take proper care not to do particular act that causes damage, and he may be held liable for criminal, as well as negligent, acts of an employee
· rationale: employer has more ability to pay; person who profits from activity should be liable for loss
Negligence:

· def: the careless causing of injury to person or property of another -> illustrates fault
· Plaintiff must prove:

i) defendant owed plaintiff a duty of care
(should the defendant have been aware of the risk of harm to his victim?)

ii) defendant breached the required standard of care 
(did the defendants conduct fall below the standard of behaviour required in the circumstances)

iii) defendant’s conduct caused injury or damage to plaintiff

(did the defendant cause the plaintiffs injury)

1. Does the defendant owe the plaintiff a duty of care? if yes => 2

· Defendant owes duty of care to anyone who may reasonably be affected by defendant’s conduct => “neighbour” principle

· Need to say “yes” following:

i. Would a “reasonable man” foresee this conduct causing harm to plaintiff or someone in plaintiff’s position? 

ii. Is it reasonably foreseeable that carelessness would adversely affect other?

· Are there any policy conditions that could limit 

· The scope of the duty

· The class of persons to whom it is owed

· The damages to which a breach of duty of care would lead to?

2. Did the defendant breach the standard of care? if yes => 3

· Defendant’s conduct judged according to standards of behaviour of reasonable person

· If professional, standards are raised to person of reasonable competence in same field

· Higher risk -> higher standard of care

3. Did the defendant’s careless act or omission cause the plaintiff’s damage? If yes => 4

· The breach of duty must be the direct cause of the plaintiff’s injury
· If the injury is a result of multiple negligent acts, all defendants will be held liable (i.e. not the proximate cause)
4. Was the damage suffered by the plaintiff too remote? If not, plaintiff proved NEGLIGENCE!

· Losses suffered only need by type of damage a reasonable person could foresee
· The defendant is fully liable for all injuries that result from his negligence, even if the extent of the injury is not reasonably foreseeable
· I.e. take his victim as he finds him
Economic Loss:

· Remedy given in cases of negligence is DAMAGES

· Economic loss compensation given in 2 cases (i.e. lost profits or wages)

1) economic loss is caused without there being any physical damage

2) There is physical damage, but not to plaintiff or her property

Burden of Proof:

· plaintiff only need to establish that defendant caused incident ( burden shifts to defendant to prove he’s not at fault 

· res ipsa loquitur: the facts speak for themselves

The Plaintiff’s Own Conduct:

· contributory negligence: negligence of an injured party that contributes to her own loss or injury

· statutes required courts to apportion damages according to respective degree of responsibility of parties

· plaintiff expected to act reasonably to minimize, or mitigate, any damage suffered

-Voluntary assumption of risk – the plaintiff continues with a behaviour (fully advised of the risk) and is injured in the predicted way, the defendant will not be found liable since the plaintiff voluntarily assumed the risk

Product Liability:

· retailer may be liable buyer for breach of an implied contractual undertaking that a product is not defective 

· Manufacturers have a duty to the ultimate consumers of their products as an obligation in tort law (Donoghue v. Stevenson)

· If product is defective, plaintiff w/o contract can sue retailer or manufacturer in tort (i.e. negligence) 

· Manufacturers have a duty in tort to warn consumers of dangers inherent in use of its product, which it has knowledge or ought to have knowledge of, and that this duty is ongoing (i.e. even after sale or delivery). 

· Manufacturer is liable for defective products unless he can show that the cause of the defect is not something for which he should be held responsible, or taken all precautions to prevent the defective goods from reaching distribution

· Where no contract exists between the dealer and the injured party, no contractual remedies are available.

· But may be compensated by imposing liability in tort law

The Employer’s Liability:

· Liability in Tort

· “vicarious liability” – parties to a contract understand that they will not perform personally

· Employer is liable for damages to 3rd party for consequences of any tort committed by employee during the course of employment

· liable even if employer has prohibited the act

· Plaintiff need only prove that the employee committed the tort while engaged at work
· Employer not liable if the employee is not engaged in the employer’s work, nor if the employee delegates the work to another person

· Independent vs. closely related to the authorized/course of work act

Occupier’s Liability:

· Section (3) of the Ontario Occupier’s Liability Act

· An occupier on the premises owes a duty to take care to ensure that persons entering on the premises and their property are reasonably safe while on the premises

· This duty of care does not apply to risks willingly assumed by the person who enters on the premises, but the occupier owes a duty to the person to not create a danger with the deliberate intent of doing harm

NEGLIGENCE TORTS
Elements to prove basic negligence:

· A duty of care is owed

· The applicable standard of care is breached

· Injury or damage is caused

Other types of negligence that been refined to adapt to common situations:

· Product liability for defective products causing injury

· Duty to warn for inherently dangerous products

· Occupiers liability

Defences applicable to negligence actions include

· Contributory negligence

· Voluntary assumption of risk

· Failure to mitigate damage

Case: Campbell Estate v. Pederson

Issues:
1. Was the manufacturer of the bin negligent in their actions?

2. To what extent is the co-defendant liable for damages in tort?

Decisions:
1. The manufacturer is held to be negligent in their construction/installation of the subject disposal bin.

2. The manufacturer is 80% responsible for liability of damages in tort.

Reasons:
1. Due to the actions of the assembly workers to construct and install bins that did not conform to the engineering department’s specifications, as well as an absence of appropriate standards for testing the bins to ensure their safety, the manufacturer is held negligently liable for their actions.

2. The risk Universal took in installing bins that are not properly configured for use in the truck, and which might not be detected by Mr. Peterson, is far greater than the risk Mr. Peterson took in assuming the bins were properly configured and fit for use.  As such, Universal would have more reason to expect injuries to a third party as a result of their actions than Mr. Peterson, and should be held to be negligent to a proportionally greater extent.

Legal Principles
· When a defendant is sued in negligence, they can attempt to establish a complete or partial defense based on negligence of a third party who can be joined as a co-defendant to the action

· If the plaintiff is successful in their action, damages will be apportioned based on the relative liability of each defendant in tort

· Third party negligence must be based on a breach of the party’s “duty of care”; established only by proving: a) a breach of a reasonable standards; b) that the breach caused harm; and c) that the damages/harm were reasonably foreseeable

Case: Hollis v. Dow Corning

Issues:
1. Does a manufacturer have a liability to inform the end-user of risks inherit in the product when no direct communication link is expected?

Decisions:
1. The manufacture is ultimately liable to inform the end-user (or a learned intermediary where no such direct communication is possible) of all risks associated with the product.

Reasons:
1. Where the manufacturer cannot directly communicate with the consumer of the product, there is no manner in which to expect the customer will be fully aware with the risks associated with product usage.  When the manufacturer has no liability to inform the administer/agent of the product, and they in turn have no source of information with which to warn the customer, the customer will have no recourse against damages resulting from using the product (as both parties can escape negligent liability.)  Therefore, in the absence of a direct communication link between manufacturer and customer, the Supreme Court of Canada established a liability of the manufacturer to inform some “learned intermediary” that will administer the product.

Legal Principles:
· The responsibility of a manufacturer is to warn a learned intermediary of risks associated with the products usage where warnings are unlikely to reach the consumer directly

Case: Waldick v. Malcolm

B. Negligent Misstatement

Liability of professionals: (liability may arise from three relationships generating three diferent causes of action)

· The contractual relationship leads to a breach of contract cause of action

· The fiduciary relationship leads to breach of fiduciary duty
· The duty of care owed in tort leads to a tort of cause of action

Contractual obligations: an agreement to provide professional services to a client contains a promise, whether stated expressively or not, to perform those services competently – a breach of that promise is a breach of contract and the client may sue for damages)

Fiduciary Duty: a professionals duty may extend beyond the terms of her contract in an important way. When a person is in a special relationship of trust with a professional, the law imposes a fiduciary duty on that professional.


Characterisitcs:

· The fiduciary (often a professional) has scope for the exercise of some discretion or power

· The fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical interests

· The beneficiary (the client) is particularly vulnerable to is at the mercy of the fiduciary holding the discretion or power

The duty: the professional must act honestly, in good faith, and only in the best interests of the client

A fiduciary should not place herself in a conflict of interest and has a duty not to profit or attempt to profit at the clients expense

Elements of Negligent Misrepresentation
· There must be a duty of care based on a “special relationship” btw the representor and the representee
· The representation in question must be untrue, inaccurate, or misleading
· The representor must have acted negligently in making the misrepresentation – that is he must have fallen below the requisite standard of care required of a professional making such a representation
· The representee must have relied, in a reasonable manner, on the negligent misrepresentations
· The reliance muse have been detrimental to the representee in the sense that damages resulted
Duty of Professionals:

· Professional: person who has specialised knowledge and skills that clients rely on and are prepared to pay for

· Standard of Care for Professionals:
· Must exercise the same degree of skill and possess the same level of knowledge as generally expected of members in that profession

· Skill and knowledge must also be sufficient for the particular task undertaken, even if this task extends beyond the normal standard of care

(1) Adherence to code of conduct for professional association

(2) Testimony of practitioners who state what they consider to be a proper standard

· Contractual Duty: an agreement to provide professional services to a client contains a promise, whether stated expressly or not, to perform those services with due care

· a breach of that promise = breach of contract ( sue for damages

Duty in Tort:

· The duty of care is independent of the duty owed under contract ( plaintiff may choose to sue in tort or in contract

· a duty may be owed in tort to persons other than the client who is paying for the services

· potential third-party liability (liability to some other person who stands outside a contractual relationship) also exists for insurance agents and real estate agents

The Choice of Action:

· sometimes a professional may be liable in tort but not in contract, or may be liable for breach of fiduciary duty without having been negligent

· professionals can only be liable in tort to third parties, not in contract, sometimes in fiduciary duty

· rules governing time limits for bringing an action might make it advantageous to sue in tort; however, contributory negligence may be raised as defence


· form of action may also affect amount of damages awarded in some cases

· in case of breach of fiduciary duty, a defendant may be under a duty to account for any profit derived from breach in addition to or as an alternative to damages

· Hodgkinson v. Simms: proper approach to damages for breach of a fiduciary duty is rescission i.e. plaintiffs should not be able to recover higher damage awards merely b/c their claim is characterized as breach of fiduciary duty as opposed to breach of contract or tort

Liability for Inaccurate Statements:

Misrepresentation (tort)

· deceit: making of a false statement with intention of misleading another person; victim who depends on such statement may recover loss

· can apply when person deliberately conceals or withholds information

· fraudulent misrepresentation: knowledge of or deliberate disregard of falsity of information

· negligent misrepresentation: statement made without due care for its accuracy

· requires only a breach of duty of care and skill

· The Hedley Byrne v. Heller & Partners case

· established principle of liability to 3rd parties for negligent misrepresentation

· duty of care owed to persons that could reasonably expect to rely on statement

· i.e. liable for losses suffered by a wider group, besides contract/fiduciary relationship

· disclaimer: express statement to relieve responsibility for a particular action or statement

· Duty of care test: 

(3) Is there a close enough relationship between the wrongdoer and the plaintiff that the carelessness of one party may cause damage to another? – prima facie duty of care arises

(4) Any considerations that should restrict the wrongdoer’s scope of liability, class of persons whom it is owed, or the damages that should be awarded?

· LAW: duty of care + liability restricted to use of info for same purpose as that for which it was prepared 

· auditor’s report meant affirm management and affairs of corporation, NOT for purpose of guiding personal investment decisions ( no duty of care owed 

· potential investors using financial statements are  not within the class of persons to whom a duty is owed, although it is foreseeable that they would use it

· it can be reasonable to rely on a statement, but negligent to rely EXCLUSIVELY upon it

· unless professionals are directly notified of the use of their produced materials and given the chance to mitigate or refuse the risk, duty of care is not observed 

Causation:

· essence of causation, in professional-client relationships, is RELIANCE

· defendant owed duty to injured party ( defendant guilty of breach of that duty ( breach of duty caused injury ( compensation!

C. Fiduciary Duty

· Fiduciary Duty: a duty imposed on a person who stands in a special relation of trust to another

· applies to gratuitous acts (i.e. no contract)

· arises from a relationship of trust

· evidence of trust, reliance and vulnerability of the plaintiff

· Fiduciary Duty exists when:

· Person has scope for exercise of some discretion or power

· Person can unilaterally exercise discretion or power to directly affect the beneficiary’s legal or practical interests

· The beneficiary is vulnerable or at the mercy of the fiduciary holding the discretion or power

· Example case “Hodgkinson”

· Wakeford  

· P196
Deloitee

Decisions:
1. There is no substantial proximity of closeness between the parties.

2. The defendants owe no duty of care to the plaintiff, and as such are not liable for the losses.

Reasons:
1. A substantial proximity exists where the defendant is aware of the parties that will make use of the information provided, or the precise purpose of the information when the names of the parties are not available.  Since Deloitte & Touche could not reasonably foresee that the plaintiff would make use of the statements for this precise purpose, there is no substantial proximity established.

2. The main determinant of liability in cases of negligence causing purely economic losses is that a close proximity exists between the plaintiff and defendant.  As discussed in (1), the facts of the case do not establish such proximity and thus do not provide awards for Rangen Inc.  Given the case at hand, awarding damages to the plaintiff would constitute imposing liability of an indeterminate amount for an indeterminate time to an indeterminate class. 

Legal Principles:
· An auditor’s duty of care in cases of misstatement has been limited to those parties it can reasonably foresee will use the prepared statements, and only for those purposes the auditors expect the statements to be used for at the time of preparation (or more accurately the risks the auditors expect to incur.)

· Auditors do not owe a duty of care to any parties that the auditors do not expect to directly prepare the statements for

Hercules

Issues
1. Is there a real or substantial relationship between the defendants and the plaintiffs (or were the auditors aware that the plaintiffs were using their audited statements)?

2. Do the defendants owe the plaintiffs a duty of care for the purposes in which the statements were used?

Decisions:
1. A real/substantial relationship exists between the auditors and Hercules Managements.

2. The defendants do not owe a duty of care to the plaintiffs for the purposes in which the audited statements were used.

Reasons:
1. It was earlier established that the defendants (E&Y) were well aware of the plaintiffs (Hercules Management) and were aware that the plaintiffs were making use of their audited financial statements.  As such, a relationship between the two parties is implied.

2. The purpose of the audited financial statements was to provide investors with an overview of management’s performance and suggestions for retaining or removing management from office.  However, the purpose of the statements was never to guide investment decisions, and therefore no duty of care is established for this purpose of usage.

Legal Principles:
· Auditors owe the users of the statements they prepare a duty of care where the injured party makes use of the statements for the purpose in which the statements were prepared, and the auditors are aware of this party’s usage prior to preparing the statements.

· When the users of the statements are not made apparent to the auditors prior to the audit being prepared, no duty of care is established for the auditors to the users. 
Hodgkinson

Decisions:
1. The defendant is found guilty for a breach of fiduciary duty.

2. The defendant is ultimately liable for the losses suffered by the plaintiff.

Reasons:
1. The defendant went out of his way to represent himself as an independent advisor.  Since the objective of the plaintiff was to secure independent advice, and his reliance on the defendant caused him to suffer harm, the defendant’s actions constitute breach of fiduciary duty.

2. If the plaintiff were aware of the relationship between the defendant and the MURB firm, he would likely not have invested in this industry.  As such, the losses suffered by the plaintiff were contingent upon the breach of fiduciary duty conducted by the defendants, and liability should be assigned accordingly.

Legal Principles:
· Advisors run the risk of liability where they try to marry the interests of two clients

· “Fiduciary Duty”: Financial advisors are burdened with the duty to act in the best interests of their clients (specifically by avoiding “conflicts of interest”)

· Breach of fiduciary duty exists where the plaintiff can establish a reliance was made upon the party giving advise, which lead to losses being suffered by the plaintiff

VIII. Business Associations

A. Agency

· relationship where  agent is authorized by a principal (person on whose behalf the agent acts) to negotiate contracts with third parties

· usually contractual relationship; but a person may also act gratuitously as an agent (still bound by all duties of a contractual agent)

· dependent agent: an agent who acts exclusively for a single principal (ex: insurance agents)

· independent agent: an agent who for a number of principals (ex: lawyers, insurance brokers)

· Examples of agents include: lawyers, realtors, accountants

Creation of an Agency Relationship
· an agent’s power to contract on behalf of her principal is limited to the capacity that the principal possesses
Agency can be created in 4 ways:

(1) An Express Agreement: oral or written
· An agreement whereby the principal outlines the authority of the agent

· The authority granted to the agent is either actual or express authority
· If the agent acts within actual authority, then the principal and third party are bound in contract, and the agent is not liable

· Examples include: listing K (realtor/client), retainer K (lawyer/client), partnership agreement, etc.

(2) Agency by Conduct or Estoppel (holding out)
· There is not actual authority, however, the agent may have apparent authority
(1) A representation or an impression is created through the words, conduct or acquiescence to the third party that the agent has some authority 

(2) This representation is made by a person with actual authority (or it comes from the principal directly)

(3) Third party relies on this impression and is induced to enter K

(4) Third party is unaware of restrictions of authority of agent

· An agent acting within apparent authority also binds principal and third party in a K.
· By Estoppel

· When a business represents someone to be its agent, either by suggestive words or by adhering to contracts made for it by that person in the past, the principal will not be permitted to deny the existence of an agency
· This holding out can continue even after an agency agreement ends, if third parties are not notified of the termination.
(3) Ratification
· Agent acts for Principal without actual or apparent authority
· Agent is liable alone, unless principal is liable to third party for non-agents

· Subsequent adoption by proposed principal of contract made by an agent without authority

· This establishes the agency relationship, and the principal must approve the contract completely, not partially

· Must approve within a reasonable amount of time

· Must have the authority to enter the contract that has been ratified himself

· An undisclosed principal cannot afterwards ratify a contract made without his authority

(4) By Necessity
· Agents without apparent authority – but courts will approve if done in the case of:

· Death

· Emergency

· Insanity

· To abate or lessen losses that would otherwise occur without an intervention

Duties of an Agent to the Principal

· Duty of Care -> agent owes a duty of care to her principal, even when she acts without payment

· duty to be diligent in keeping her principal informed 

· Personal Performance -> agent cannot delegate her duties w/o principal’s agreement

· sometimes, implied authority to perform through a sub-agent (ex: stockbrokers, banks)

· privity of contract only 1) between principal and agent and 2) between agent and subagent; 

· BUT no privity of contract between principal and sub-agent!

· Good Faith

· a fiduciary relationship exists between principal and agent

· duty of good faith -> bring attention to info that might influence principal’s decision

· ex. breach of faith -> accepting a commission from a 3rd party as well as from principal

· 3rd party that offers payment is as guilty as agent + is party to fraud

Contracts with Third Parties:

· Whether a contract negotiated by an agent comes into existence depends on the agent’s authority.

· Agent’s authority May Be:

· Actual:

· Express (written or oral), given by principal

· Implied (commercial usage or by conduct)

· Apparent: Event though agent does not have actual, she may have apparent authority

· Commercial usage (usually authority)

· Holding Out

· By acting beyond her limits of authority, the agent has breached her duty to the principal and is liable to compensate principal for any loss suffered 

Rights and Liability of Principal and Agent:

1) The Principal Alone is Liable on Contract

· an agent is not liable on contracts made for her principal when agency relationship is functioning as intended
2) The Agent Alone is Liable on Contract

· when agent contracts on terms that she is the real contracting party, though she is acting or intending to act for an undisclosed principal ( agent alone has rights and liabilities relative to 3rd party( principal can neither sue or be sued on contract

3) Either principal or agent may be held liable on contract
· if 3rd party thought agent was principal, and principal emerges afterwards, 3rd party has option of holding either principal or agent liable for performance of contract

Liability for Torts:

· a principal is vicariously liable for torts committed by his agent while acting within scope of her actual or apparent authority

Case Douglas

1. Should an authority for Mr. Moss to contract on behalf of the defendant firm be implied?

2. Will CM Oliver be obligated to pay for the legal services?

Decisions:
1. An authority to contract on behalf of CM Oliver is implied.

2. The defendant is obligated to pay for the legal services.

Reasons:
1. Mr. Robson (the party with the authority to contract) attended the meeting between Mr. Moss and the plaintiffs with full knowledge of the purpose for the meeting.  As such, Mr. Robson’s attendance is taken to be a representation that Mr. Moss could retain the plaintiffs for services on behalf of CM Oliver.

2. Since there was no evidence that Mr. Moss, Mr. Robson, or the company did not have the capacity to properly retain the solicitors, the conditions for implying apparent authority are met.  As such, CM Oliver inherits the obligations consistent with the contractual authority granted to Mr. Moss.

Legal Principles:
· A principal is liable for contracts made on its behalf by a representative if this agent was granted the powers to contract on the principal’s behalf, or if it put the agent in a position where it appears to have such authority

· Apparent authority exists where the principal (knowingly or otherwise) creates the impression that the agent has the authority to act on its behalf

B. Sole Proprietorships

· An unincorporated business owned by a single individual

· May have to obtain a license to carry on a particular type of business

· If business carried on under a name other than actual name of owner, name must be registered!

· Unlimited liability for the debts and obligations of the business

C. Partnerships

· def: relationship between 2 or more persons carrying on a business with a view to profit

General Partnerships

· Come in three forms:

· Express

· Implied (Lanz)

· Apparent (Foothills)

· In general partnerships, partners have unlimited personal liability

· Partners are agents of one another, such that the acts of 1 bind the others in the usual course of business

· Partners have a fiduciary duty to one another

· They are jointly liable for debts 
· Ex. If the company owes $200,000 to company D, partners A, B and C can all be sued for the money personally

· Ex. If D is a personal creditor of A, D can take A’s personal stake in the partnership’s profits and losses

· Also jointly liable for negligence, fraud, wrongful acts, errors and omissions of your partners!

· Personal liability remains even after you retire or die, so it is important to legally remove yourself from the partnership and notify relevant third parties

· Can be deemed to exist by the court

· A partnership can be implied using section (3) of the Partnership Act

Partnership Act – Section 3
· Judicial decisions are in substantial agreement as to what factors must be present to find a partnership. Among the factors are:

(1) A contribution by the parties of money, property, skill, effort, knowledge or another asset to a common undertaking

(2) A joint property interest in the subject matter of the adventure

(3) The expectation of profit or the presence of adventure

(4) The right to participate in net profits if any are generated

(5) Joint participation in management

· Courts look to the substance of the relationship and no the form of the structure. Not every component must be in place for a partnership to be deemed to exist 

Case: Lanz v. Lanz

Issues
1. Should the firm be considered a partnership as described in “the Partnership Act?”

2. Is the plaintiff entitled to any past proceeds in the firm?

Decisions:
1. The firm will not be considered a partnership, as it does not meet the definition as described in “the Partnership Act.”

2. Since the son is not considered a partner to the firm, he has no claim to the firm’s past proceeds.

Reasons:
1. The plaintiff did not actively engage in any management of the firm, and made no more contribution than the driving of a truck in exchange for 40% profit compensation.  As well, the plaintiff assumed no liability for the risks of the business and could not establish any title to any of the firm’s assets.  As such, the courts cannot imply that the plaintiff is a partner, as that would not meet the criteria of one who “carries on the business ‘in common’ with a view of making a profit.

2. The son received his fair share in compensation for his contributions to the business.  Accounting records do not indicate that he made any financial contributions to the success of the firm, or roll back any of his earnings into its operations.  As such, his compensation will be limited to that which he has received from the defendant.

Legal Principles:
· A partnership is essentially two or more persons acting in common for a business purpose with a view of making a profit

· The fact that owners of the business alone make comments indicating an individual is a partner will not make them a partner in the eyes of the court

· “The Partnership Act” incorporates not only profit sharing, but also joint risk taking (in debt obligations) and degree of managerial influence in its assessment of whether the firm is indeed a partnership

Case: Foothill Dental Laboratories v. Naik

· Courts can find an apparent partnership to exist under section (16) of the Partnership Act even though there are no section (3) factors present

· Verbal or other representations between the firm and another party suggesting that the firm is a partnership can convert the firm into an implied partnership, where all debts and obligations outstanding by one of the agents of the firm to the other party are automatically associated directly to the firm ( deemed to exist
Issues:
1. Does the agreement between Naik and Goldstein constitute a partnership?

2. Did an apparent partnership exist in respect to the representations of Naik?

3. Will Naik be held liable for Goldstein’s obligation to the plaintiffs?

Decisions:
1. The agreement is not considered an express partnership.

2. A partnership between Naik and Goldstein was implied through their representations.

3. Naik is found liable for the debts of Goldstein.

Reasons:
1. The agreement does not expressly provide that Goldstein and Naik would share in the profits of the Apple Dental Group, and is therefore not an express partnership.

2. Naik and Goldstein represented, on several occasions, that Naik would fulfill Goldstein’s obligations should Goldstein not be able to make payments.  As well, Naik had the power to persuade Goldstein to alter his predetermined payment method (of monthly Visa payments), thus implying that a significant relationship existed between the two beyond mere employer/employee.  As such, a partnership relationship is implied in the Apple Dental Group.

3. As the courts inferred partnership status upon the Apple Dental Group, the business (and Naik as a joint partner) is held liable to fulfill the debts of the other partner, Goldstein.

Legal Principles:
· Each partner acts as an agent of the partnership and can thus bind the partnership in dealings with third parties (if partner appears to be carrying on business in “ordinary course”)

· Verbal or other representations between the firm and another party suggesting that the firm is a partnership can convert the firm into an implied partnership, where all debts and obligations outstanding by one of the agents of the firm to the other party are automatically associated directly to the firm

Limited Liability Partnerships:

· must be created expressly by filing documents and paying a fee

· name must end in words “limited liability partnership” or abbrev. “LLP”

· partners are liable for:

· debts only up to their capital contributions 

· their own negligence up to their capital contributions (unless aware of negligence of partner or authorize it)

· can only be used by lawyers and accountants 
Limited Partnerships:

· at least 1 limited partner and 1 general partner

· a partnership in which some of partners limit their liability to amount of their capital contributions; must be one or more general partners

· general partner: unlimited liability

· full management power, tax flow-through (no dual taxation)

· limited partner: liability limited to amount of capital contribution

· prohibited from taking active part in management; otherwise he becomes liable as general partner

· benefit of the tax flow-through

· limited liability makes it easy to attract investment 

· more stringent regulations for registration than are demanded of ordinary partnerships (Limited Partnership Act)

DRAWBACKS of partnership

· Each partner has unlimited liability for debts + obligations of partnership (personal assets at risk)

· Each partner acts as an agent of the firm and can bind the firm in dealing with third parties, as long as the partner appears to be carrying on business in the ordinary course

D. Corporations:

· must be created by filing documents

· name must end in Limited, Incorporation, or Corporation or the associated abbreviations

· separate legal person (apart from its members)
· corporation is liable for its own debts

· the liability of shareholders is limited to the amount of their capital contributions

Case: Punjab Food Centre Ltd. v. Baillie

· the burden falls on the agent to identify his relationship with the corporation, otherwise, being in a representative capacity may hold him personally liable (i.e. Bailie seen as a sole proprietor)

· list on public statements, invoices, business cards, etc. 
· depends on what reasonable third parties would infer from their words and conduct

· if there is an indication that the supplier is serving an undisclosed party, the supplier will have a duty to inquire as to the legal status of the purchaser

· Shareholder:

· limited liability 

· if fraud( court will lift corporate veil and expose fraudulent shareholders to personal, unlimited liability 

· Also can lift the corporate veil if the name of the company is not used properly, or if there is an intermingling of personal and corporate funds without clear record keeping

· Need 100% of shares to gain 100% control of the company

Decisions:
1. Mr. Bailie acted on his own behalf and therefore will be held personally liable.

Reasons
1. It is the responsibility of Mr. Bailie to inform the claimant, Punjab Foods Centre Ltd., that he is making purchases on behalf of the company rather than for himself.  Mr. Bailie made payments via personal (rather than corporate) cheque, and by not indicating that the debts belong to the company he bestowed the credit risk upon himself.  Therefore, Mr. Bailie is made liable for all debts owing to the claimant.

Legal Principles:
· In order to avoid personal liability, the owner of a corporation must ensure the corporate name is used in connection with all business dealings

· The corporate form of business ownership is legally advantageous because the owner’s liability is limited to their investment in the firm, and creditors to the corporation have no claim to the owners’ assets in bankruptcy/default

Case: Universal Property Management Ltd v. Westmount

· This case looked at rationales behind penetrating the corporate veil. 

· No instance of fraudulent behaviour was found, so no penetration – Universal cannot go after Copeland, the single shareholder, personally

· Only negligence was found

· Judges are very reluctant to lift the corporate veil, otherwise it would erode the power and protection offered by the corporation as a vehicle 

Issues:
1. Is Westmount liable to return the funds to Universal?

2. Should Copeland be held liable for punitive damages based on his actions?

Decisions:
1. Westmount is liable, and is ordered to remit the funds to Universal.

2. Copeland reacted in a reasonable manner, and thus should not be charged with punitive damages.

Reasons:
1. The offer to extinguish Centennial’s debt by the plaintiff was never accepted by the defendant, and thus the defendant should not have expected that funds sent by the plaintiff should be applied to the Centennial account.  Furthermore, since the amount of the cheque bore no resemblance to the balance owing from Centennial, the courts will not imply a claim by the defendant to the balance of the funds.  As such, Westmount is liable to remit all funds to the plaintiff.

2. A reasonable bystander would expect (given the extenuating circumstances of the case) that Copeland would react in a similar manner to that which he had.  Given the poor credit quality of Centennial, and the request of the plaintiff’s management to provide funds on Centennial’s behalf, Mr. Copeland should be expected to hold onto the funds until the matter was formerly determined.  As such, the courts will not charge Copeland with any counts of fraud or unconscionability, and accordingly no punitive damages are awarded.

Legal Principles:
· Shareholders of a corporation are not liable for the company’s debts or obligations, with the exception that shareholders may be ordered to repay the firm’s obligations (known as “lifting the corporate veil”) where some form of fraud or unconscionability is committed by this shareholder 

E. The Joint Venture

· def: an agreement that 2 or more parties (often corporations) make to contribute a part of their respective resources (particular assets and expertise) to a specific project:

( spreads risk among participants

( contractual joint venture: a joint venture effected by agreement without creation of any separate legal entity

(equity joint venture: a corporation formed, and jointly owned, by parties to a joint venture for purpose of carrying on venture; subject to rules of corporation law

PROMISOR





ASSIGNOR





ASSIGNEE





Bank will go after you first because you are the guarantor (you should have money), otherwise they will go after your mother
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