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FINNIS
· need to understand the law
· ask yourself what the law should aim to achieve
for Dworkin answer this Q. by looking only at history of the law
BUT 
Finnis says we have to through moral argument and determine what we want the law to do

To achieve this, the basic goods he thinks we value for their own sake
· state is an organization aimed at some benefit, some good, so what is it worth doing
· What are the basic goods, valued for their own sake, that are worth seeking?

What makes life worth living:
· loving relationships  
· aesthetic experience
· some feeling of the grandness of it all (for lack of better term we'll call it spiritual experience)
· knowledge
· fulfilling our practical reasonableness
 give more to the world than you took: the world should be better off for you having lived in it
 be able to use your reason to live up to what it is possible to be as a human
· vitality
 health, vigour, etc.
· play
 play is of the essence of creativity 

Finnis says he has laid out the basic goods of life
· if going to argue, go ahead and tell me why they're not important
· these are the means we seek out for their intrinsic value
· these are all grounded in his account of what it means to be human

There are 9 principles of reasoning we use to discover and achieve these basic goods:
don't need to know them

Finnis:
· law has to be for something or why bother having it
any theory that doesn't ask that question is missing the most important question
point of life is to achieve basic good so must ask how does law help our society achieve these basic goods
· the social coordination that law produces is crucial to the achievement of these goods
· if the law starts failing to maximize these goods then it's failing at its job
· the question of what the law is for is a normative question of value that cannot be answered by some social fact
Asks the same questions as positivism:
· how does law get authority
· why should we feel obliged to follow it
Problem w Austin doesn't capture why we think that law has some kind of legitimacy and isn't just arbitrary power
· hard positivism won’t do the job


"On the Incoherence of Legal Positivism" - FINNIS
Thesis: Legal positivism is incoherent b/c it sets itself an explanatory task that it makes itself 
impossible of carrying through
· it can't provide the explanation it sets itself b/c it derives ought from is
BUT positivism says they aren't deriving any oughts (separation of law and morals)

Notes the various features of positivism and then tries to explain the incoherencies at positivism's heart

early (classical positivism) 
· doesn't explain obligation
· we feel obliged in a way that goes beyond not wanting to get punished as is proven by the fact that we don't go breaking the law any time we can

Positivism is INCOHERENT b/c
1. Genuine obligation can't simply be prudence
· it's more than pragmatic self-interest
· the fact that someone else has willed or ordered me to do something provides no reason for me to act
· any reason to do something will be based on the idea that it is a good thing to do or the right thing to do

2. Such an approach requires no consistency in the law
· doesn't suggest that it will be possible to reason from general rules in some way
· general rules are general for a reason and the positivist doesn't explain how we can derive specific rules from the general
what does it mean that they just exist?
what guides is whether the secondary rules are related to the ultimate rule of recognition
why expect all the derivations of the ultimate rule of recognition to be consistent if we were only concerned about avoiding wrath?
if the only criteria is “this is what the people here believe” then there is no guarantee that what they believe is consistent 
· the courts need to determine what is cons
· need to move beyond the precise application of law and ask what is consistent enough and apply natural law style evaluations of secondary rules to generate them






Considers both Inclusive and Exclusive positivists:
Exclusive positivists - there's pedigree in the law, if there is discretion the judge can go outside 
of the law and apply moral standards
Inclusive - there might be moral claims that are part of the law but not moral theorists b/c they 
are required by the structure of the law so a secondary rule could be that the judge should use moral judgement 

BUT Finnis says it doesn't make a difference b/c either way they still have the problem of obligation and normativity 
· they are a fruitless distinction

As far as what's explicitly posited and easily derivable, natural law can recognize that (we recognize unjust laws but they are still recognized as law because of their pedigree)
· so asks what positivists add to natural law theory
· positivism provides no reason for the authority of law
· the natural law theorist can recognize posited law (i.e. the law that's there) but wants to know if there's a good reason for obeying that law

"But as the positivists ought but fail to acknowledge, no fact or set of facts, can by itself provide a reason for acting let alone an ought of the kind that could speak against an individual's self-interest"
· soft positivism failed to overcome the critique of hard positivists that it's all just about self-interest
Finnis explains how positivism derives an ought from an is:
· positivism says there is an ultimate rule of recognition and that we OUGHT to follow it
Finnis asks WHY
· any answer to this requires an appeal to moral theory
· positivism doesn't do this so it fails in exactly what it was trying to do
· positivism can't even explain why morality should be kept out of the equation
· they'd need to provide a moral argument

Mandela Example:
What can positivism say to Mandela about why he should follow the law in apartheid South Africa?
· you'll get hurt if you don't follow (hard positivism)
· b/c the ultimate rule of recognition is racist around here (soft positivism)
Mandela wants to know WHY he should be obliged b/c that's how things are done around here - he has an issue with the ultimate rule of recognition b/c it produced racist laws
· the fact that the laws are there is not useful to him at all
· positivism can't tell him anything useful
Mandela is NOT asking about prudence
· he's willing to put himself on the line
· he's not asking what is good for me, he's asking what SHOULD I do?
Even when the positivists say they're not making a moral argument and that they're just concerned about stability that IS actually a moral argument
· it's an argument about the value of stability in society

THUS
· positivism never properly satisfies the need to explain why we follow the law
BUT that's exactly what soft positivism was trying to do vis-a-vis hard positivism
· all soft positivism says is that we should so it this way b/c that's how we do it round here
  therefore derives an ought from an is
· the ultimate rule of recognition provides nothing if not based on moral principle

MAIN POINT:
positivism doesn't provide what it set out to provide
it merely repeats
what any competent lawyer would say are systematically valid laws imposing 
legal requirements
what any street-wise observer would note are the consequences of non-
compliance

Positivism is REDUNDANT
· useless b/c doesn't explain much for us, certainly nothing we actually want to know about the law 

What we should ask ourselves is HOW redundant is it?
· just a theory for lawyers and how they should relate to secondary rules?
· it's a different question how the ordinary citizen should feel about obligation?

One thing that is correct that providing a better reason for following the law than just prudence was Hart's goal BUT Hart did not actually provide it
· often we think that the right thing to do isn't just what stops us from getting hurt
· we sometimes think it's right to undergo some suffering to do what is right

META QUESTION
- not just what law is for BUT what is legal theory for?

