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	“Law, the system of rules that a particular country or community recognizes as regulating the actions of its members and may enforce by the imposition of penalties.”
		That previous definition summarizes the function of law in general, but, as seen in those two cases, we can understand that it can be applied in multiple ways. Each, with there own way of ruling, and there own sets of laws that define them. One is not necessarily better than the other but, they each have their pros and cons and depending on the case, like we will see further on, being judged in either or, could make a difference in the outcome. Is being more practical and reactive better or worse than being theoretical and proactive? That is what is going to be demonstrated in the following pages. 
Common law, being the system used in the Kaye v. Robertson case, is applied in The United Kingdom. This system, being one, where the law is founded on precedents, meaning that all judgments are based on decisions from anterior cases. The law is in the judges’ decision. Furthermore, it is based on facts and those facts determine the law. That said, no law is actually written and previous rulings are the way to obtain justice. 
On the other hand, there is Civil Law, which is applied in France, which is used during the Mitterrand v. Gubler case. In Civil Law the rules are all put together in a book of laws called the Code Civil. The people have their rights protected with rules that are set by legislature, and the judge is there to apply them. In that case, law is rigid and must be followed by the letter. However it can be subject to the interpretation of each judge, because the rules are written in a way that the general sense is clear but leaves place for the judges’ own opinion as well. 
		Kaye v. Robertson, a case in 1990 England, was set to debate if Drew Robertson and Sports Newspapers, violated the right to privacy of Gorden Kaye. In that trial, his “theatrical agent and friend” (Kaye v. Robertson and Another, p63), Mr. Peter Froggatt represented Mr. Kaye.
 The plaintiff, a famous actor, was hospitalized at Charing Cross hospital after a tragic accident, and his representative, Mr. Froggatt decided, due to the plaintiffs condition, to not allow any visitors come to into the room. Notices were posted at the entrance of the Wing and at the door of the room. 
However, the Sports Newspapers journalist and photograph still managed to ignore those notices and interview the plaintiff, with the purpose of making the interview the front page of the paper. Considering the notices that were posted, no journalist had access to the story of the plaintiff, that “special interview” was therefore, exclusive to Sports Newspaper. In the case, the representative demonstrates to the judge that the plaintiff was not capable to give proper consentient to being interviewed and that the said interview, was a not accurate and therefore should not be published. Did these journalists breach the right to privacy of the plaintiff? 
		In England, and under common law, the notion of right to privacy does not exist, “ and accordingly, there is no right of action for breach of a person’s privacy”. (Kaye, p.66) Therefore, the plaintiffs must find another right of action do base their case on, which has been done in that case. 
Malicious falsehood, being one of the rights of actions appropriate, was used in this case, and the judges found that the proof provided to them by both parties came to prove that there were, in fact, wrongful claims made about the plaintiff.  Malicious falsehoods being that the defendants reported facts that are false, or that have a purpose to hurt or wrong the plaintiff, which was indeed the case in this trial. The defendants knew that Mr. Kaye was not fit to give consent to an interview, and took advantage of it for their sake, in which case, according to Lord Justice Glidewell, is a proof of malice.  
In Common Law, we can see that the judges and the plaintiffs, must find something other than right to privacy, like libel or malicious falsehood, to rule on, or make their case, due to the lack of existence of a said precedent. However, the judges find it to be a “ failure of both the common law of England and statute to protect in an effective way the personal privacy of individual citizens.” (Kaye, p.70). If the plaintiff did not find another way to establish the wrong committed, by linking it to another right of action with enough strength and proof, the judge, considering they must rely on previous case, would have no choice but to acquit the defendants. Luckily, in the case of Kaye v. Robertson another right of action was possible but in another situation the hands of the judge would have been tied. This shows that common law, even though considered as more practical, does not necessarily protect the rights of its citizens as it should, and gives a greater lenience to wrongful acts. It may seem, due to the fact that the law is based on precedents, that judges have all the power over what is right and wrong, but, if action was not already pursued and is present in the archives, well, it does not exist, and a judge could not ordain on something with no final ruling.  We can see that the privacy of Mr. Kaye was respected, not naturally, because no legislation provided that safety, but due to the ability of the counselors to provide a link between rights of actions, that were already established. Nevertheless, “the common law judge is the oracle of the law” (Stein, P, “Roman Law, Common Law, and Civil Law”, p.1596).
Furthermore, we can see that there is not much place, in this trial, for the judge to really apply principles, because they have to rely on the facts brought before them. Which, we will see, is not the case in France, where the principles, and laws do come before the facts. 
		Across the sea from England, we find France, of the Mitterrand v. Gubler case and dictated by Civil Law. In that case, the Mitterrand family, but especially Mme. Mitterrand, is pressing charges against Mr. Gubler, the treating physician of the deceased 21st President of France, Francois Mitterrand. The purpose of this trial is to try to determine whether Mr. Gubler, in his book, violated the right to privacy of the Mitterrand family including Mr. Mitterrand, and this by breaching his medical confidentiality. Violation of medical confidentiality in France is considered a penal offence (Mitterrand, footnote5, p.281) and is already a breach of someone’s privacy, but the treating physician also wrote a book, entitled “Le Grand Secret” about the life of Francois Mitterrand, his big secret being that he had prostate cancer and his family.  
Under, Civil Law, the right of privacy is an important factor, and “ every person, regardless of rank, birth, fortune or current or future functions has the right to the respect of his private life, the power open to everyone to prevent any form of divulgation of that private life belongs to the living.” (Mitterrand, p.370). Therefore, Mme. Mitterrand could not have stopped the distribution of the book regarding the breach of privacy of her late husband, but she could do it regarding the passages of the book regarding her and her family members.  
That previous statement, concerning the importance of right of privacy, shows the position of France and Civil Law regarding that issue. We can see that Mme. Mitterrand did win her case, and got compensation for the wrongs done to her and her family with the publishing of the book. However, she did not get the book out of the shelves, because that breached the freedom of speech of the author. We can therefore see, that the judges do follow by the letter what is written in the Civil Code and that the rights of the individuals are truly respected. 
In Civil Law, the law comes first and the facts second, which makes the law just, and the same for all. Nevertheless, the judges each have their own way of interpreting it, making each case and ruling unique. We can say that the judge really has the freedom to deliberate, if a sentence is to be given, and to what extent. Like stated in Peter G Stein’s “Roman Law, Common Law and Civil Law” rules can be subjected to various kinds of interpretation, but the rules themselves remain unchanged until they are modified by subsequent express enactment. (Stein p.1600)
Consequently, we can see that according to the setting of the case the ruling will change and thus in more than one way. If it is set in a country such as France, like in the Mitterrand case, the judges’ ruling will be more ridged and based on their own way of seeing the laws applicable to the case.  However, if the setting is based in England or English Canada, like the case of Mr. Kaye, the judges have more freedom to decide in the case but are still under the constraint of the previous decisions of their fellow judges. We have seen that under the Civil Law, even though rules are formally written it is the judge that has the final word and, in my opinion it is the system that allows freedom for the judges and rights to the individuals. All throughout the judgment of the Mitterrand case the judge seemed in control of the situation giving the sentence that he believed was just in the circumstances given, this with the guideline provided to him by the Civil Code. On the opposite, in the Kaye case, the judge seemed constraint to find a way to make the decisions he truly wanted to make due to the lack of precedents, and ruled on the case based on other rights of action.  
“ It cannot be denied, therefore, that while the job of judges is to resolve disputes, in doing so they inevitably alter the law and pronounce on the fundamental values our society holds dear.” (McLachin B, “ The Supreme Court and The Public Interest”, p.135)
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