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The Nature of Law
· Classes of law:
· Public law: consists of the rules that govern the relations among various branches of the gov’t and between the gov’t and private citizens. Ex. Criminal law
· Private law: is concerned with the regulation of the relationships that exist among individual members of society. Ex. Civil law .. among private citizens  
Public Law
· Constitutional Law: deals with the allocation of powers between the various provinces/territories of Canada
· Criminal Law: deals with crimes, commission of crime is treated as wrong against society as a whole. Procedural law what to do with assault. 
· Administrative Law: deals with the relationship between the state and individual citizens, and regulations the activities of gov’t agencies. Ex. Immigration and refugee Act. Evidence Act
Sources of Canadian Law
· Where does Canadian Criminal Law come from?
1. Legislation: statute law
2. Judicial Decisions (Common Law): body of judge-made law that evolved in areas that were not covered by legislation
· If there is a conflict between statute law and common law, which one overrule the other?
· Common law = judges make law. They look back previous cases and make decisions
· Legislation wins. It has more power

Canadian CJS
· Based on the common law developed in England
· Criminal law created based on liberal philosophy
· The assumptions of this philosophy are:
· Human as rational being: weigh the costs and benefits of their behaviour; and self-interested 
· Individuals should give up the right to use force to the state: the law limits an individual’s freedom and his/her ability to act in his/her self-interest
· We are all pleasure-seeking beings. Need of central power to deal with affairs. Social construction. Give up their rights and give them to the authority and everyone can maximize their pleasure. 
· State (criminal Law) should punish those who make rational decisions to transgress the law (blameworthy) and to take away the transgressor freedom or property
· Punish only those with actus reas and mens rea. Those two must be present.
· Misuse of power by the gov’t. The role of criminal is to maximize individual’s freedom and to protect us from overwhelming power from the state (police)
· Police use lethal method to put power on people. People are protected by Canadian Charter of Rights and Freedom
Legislation
· Based on Constitution Act 1867: enacting criminal law fall under the exclusive jurisdiction of the Parliament of Canada
· Court system: based on the principles of federalism: power to govern its shared.
Canadian Court System
· Provincial courts: federal and provincial cases
· Courts dedicated to particular offence or offenders
· Provincial and territorial superior courts: any case, deal with most serious criminal and civil cases
· Provincial and federal courts of appeal
· The Supreme Court of Canada
· Paul Bernado case. Not minor crimes. Only serious matters. Manslaughter counts. 
· Interpret the case that violates the law
Defining crime
· What is Crime?
· Prohibition: Conduct that is prohibited because it is considered to have an “evil or injurious or undesirable effect upon the public”
· Penalty: A penalty that may be imposed when the prohibition is violated
Legislation
· The limit to the criminal law power:
· Does that mean that the Parliament of Canada can pass legislations on any issue that it chooses and justify it on the bases that because it contains both a prohibition and penalty, it must be criminal law?
· Third factor: behaviour that is having an injurious effect upon the Canadian public.
· Hydro-Quebec (1997):
· Charge with dumping of highly toxic material in Quebec river
· The accused contended that the provisions of the Act were unconstitutional because they did not represent a valid exercise of the federal criminal law power
· Supreme Court decision…it falls under federal law power. Injurious impact on people’s health 
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Substantive Criminal Law
· Defines the nature of various criminal offences such as murderer
· Specifies various legal elements to be present before a conviction can be entered against an accused person
· It define some of the nature and scope of various defense (provocation, duress)
Procedural Criminal Law
· Outlines the procedures to be followed in the prosecution of a criminal case
· The categorization of offences
·  The procedures as to whether the cases to be treated as summary or indictable or dual
· Defines the nature and scope of the powers of criminal justice officials.
· Ex. Control of drug and substances, humanity and war crime.

Categories of crime
1. Summary Convictions Offences
· Definition: offences are tried rapidly and within the provincial/territorial court
· Tried before a provincial/territorial court judge
· Penalty: Maximum penalty is a fine of $2000, or 6months prison, or both
· Examples: falsifying employment record, willful indecent act in public, causing a disturbance
· “defendant” – “dismissed”

2. Indictable Offences
· Definition: the most serious criminal offences
· Tried more than one court procedures
· Preliminary inquiry: a provincial/territorial court judge decides whether there is “sufficient evidence” to put the accused on trial
· Examples: murder, manslaughter, sexual assault with weapon, robbery, theft over $5000
· With/without jury

3. Hybrid or dual Offences
· Definition: Crown prosecutor has the power of discretion to proceed by way of indictment or summary conviction.
· Are tried by summary convictions
· Ex: sexual assault, assault, theft under $5000

The Impact of the Charter of rights and Freedoms on the Criminal Law in Canada
· Empowers judges
· Morgentaler, Smolig, and Scott (1988)
· He performed abortion. Women can get abolition with a letter suggesting that being pregnant is bad for both herself, and her baby. He used defense of necessity, He diagnosed that there would be problem with carrying the baby for full term. Abortion is necessary to save some women’s life. Served 8 months in prison, he worked in abortion again… going to trial over and in 1982, he fought section 287 of the CCC
· Supreme court struck down section 287 of the CC (regulation of the performance of the abolition in Canada
· Section 287 infringed section 7 of the Charter

· Oakes Case: The accused charged under Narcotic Control Act s.8
· S.8 infringed an accused person’s right based on section 11 (d) of the Charter – “to be presumed innocent until proven guilty”
· Could section 8 of the NCA be “saved” under the terms of section1 of the Charter?
· Supreme Court decision…rights violated
Oakes Test (on midterm!!)
· Requires two criteria to be met:
· The limit must be of sufficient importance to justify overriding the rights or freedom – look at objective of the law. Ex. Holding a potential terrorist in custody for 72 hours to achieve public safety. 
· The means chosen by the legislatures are “reasonable and demonstrably justified” in the sense that they are “proportional” to the objectives of the legislation. – your objective has to be linked to 
· Proportionality has three components:
· The means chosen by the legislature must be “rationally connected to the objective”
· The means should impair “as little as possible” the right or freedom in question
· There must be “proportionality between the effects of the measure” adopted by the legislature and the objective of the legislation. Ex. Crossing the border, hold for 72 hours, do they have enough evidence to put her for hold? Have to have evidence to do so

The Charter of Rights and Freedom
· Section 1 and 7: IMPORTANT!!
· Section 7 guarantees our fundamental rights.
· On MIDTERM!!
· For example, anti-terrorism Act, A potential can hold up in prison for 72 hours without any charges. The Act is the infringement of Section 7.
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The Actus Reus elements of a criminal offence

Introduction
“Actus non facit reum nisi mens sit rea”
Meaning: an act does not render a person guilty of a criminal offence unless his or her mind is also guilty
1. Actus reus: a particular event or state of affairs was “caused” by the accused’s conduct;
2. Mens rea: the conduct was accompanied by a certain state of mind

Actus Reus and Mens Rea
· Why is it important to focus on the actus reus elements of criminal offence?
· Criminality is based on physical evidence
· The existence of actus reus = intervention of the CJS
· To be held criminally responsible: crown must prove beyond reasonable doubt all the necessary actus reus elements
· The existence of mens rea does not lead to conviction
· Actus reus and mens rea must concide
· Ex: “state should punish people for their overt action rather than their wicked intentions” (p.22)
· Common law is based on rational philosophy. Done voluntarily by the accused

Actus Reus: There are 3 elements of the actus reus of a criminal offense:
1. Conduct: a voluntary act or omission or state of being; constituting the central feature of the crime. Omission or commission of the act
2. Circumstances: the surroundings and “material”. What’s required by the law that has to be present
3. Consequences: of the voluntary conduct. (We see the actus reus as voluntary component attatached) ex. Injuring someone. If I someone, I am inflicting pain on s/o. I know it will hurt someone, but I raise my hand. This is voluntary. Rational mind = making decision. 

Defining the elements of actus reus
· Ex. Assault causing bodily harm
· First define the crime based on CCC
1. Defining “assault”: s. 265(1)(a) of the code
2. Find the provision in the code that refers to the offence of assault causing bodily harm: S. 267 of the Code
3. Define “bodily harm” in s. 2 of the Code
3 elements of actus reus of the offence of assault causing bodily harm
1. Conduct: The application of the force to the victim
2. Circumstances: the force was applied without the consent of the victim
3. Consequences: the actual bodily harm sustained by the victim, must be proved by the crown
· Conduct and consequences are related.

Sexual Assault offences
· Problems with the sexual assault cases
· Section 271 of the Criminal Code: “[e]very one who commits a sexual assault is guilty of”: indictable or summary conviction offence
· The section does not define “sexual assault”
· Who is going to define or decide whether the assault was of a “sexual” nature?
3 elements of actus reus of the offence of sexual assault
1. Conduct: the intentional application of force or the threat of application of force (touching, intercourse, fondling…)
2. Circumstances: the force took place without the consent of the victim and the assault is of a “sexual nature”
3. Consequences: the accused applied force or s/he caused the victim to believe that the accused had “the present ability” to apply such force.

Disputing the sexual assault offence
· How to prove the assault is a sexual one instead of a common assault
· The case of Chase (1987)
· Chase took hold of a 15 year old girl
· Court of Appeal substituted a verdict of guilty of common assault
· Conduct: touching, Circumstances: she was 15 year old = no consent, Consequences: 
· The judge back then decided that this was not sexual assault. 
· The Supreme Court restored the conviction of sexual assault
· The Supreme court stated in deciding whether the nature of the offence is sexual in nature the crown must prove that a reasonable observer would conclude that the assault was sexual in nature
· All circumstances surrounding the conduct must be sexual in nature: the contact, the situation, the words he used were sexual in nature

So…
The actus reus of sexual assault:
· The proof of touching (conduct: voluntary) 
· The sexual nature of the contact and,
· The absence of consent
· The first two elements are objective…
· The third is subjective (refer the complainant's subjective internal state of mind towards the touching at the time it occurred)

It is a sexual assault if the accused established that his/her intent was not to obtain sexual gratification?

The case of V. (K.B.) (1993) 
Punishing his 3 year old son
Supreme Court verdict…

The case of Bernier (1998)
A worker in a facility providing care for people with developmental disabilities
Supreme Court verdict: it was irrelevant that he claimed to be "just joking" or "having fun"; the sexual integrity of the victims had been seriously violated; any reasonable person would have perceived the sexual context of the touchings.
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Exceptions to the General Rule Requiring Conduct

Offences where conduct is not a required element of the actus reus:
· The crown proves that the accused was found in a particular “condition” or “state”.
1. Being in Possession of House breaking Instrument
· The case of K. (s). (1995)
· “Charged with possession of instrument suitable for breaking into a motor vehicle…”
· Crown must establish that the instrument in possession of the accused are suitable for the purpose of breaking into houses or cars in general. He had an instrument which would be used for car theft
2. Being in “care or control” of a motor vehicle while impaired or “above 80”
· Crown established that the “accused was found to be in the condition of having care or control of a vehicle while his or her ability to drive was impaired or while his or her blood level was “above 80””.
· “Above 80” = alcohol level in the blood. This is the point of being drunk
· Being in Care and Control of Motor Vehicle While Impaired or “Above 80”
· 1st: the Crown must prove under s. 253: accused was “impaired” or “above 80”
· Not general ability but ability to drive is impaired
· 2nd: the Crown must prove that the accused was “in care or control” of the car (s. 253)
Sample Cases
· The case of Ford (1982)
· Had no intention to drive the car
· He went outside to make the car warm-up.
· We went inside again, then came out, was not driving. Police saw the guy coming out from the party. He was charged
· The case of Buckingham (2007)
· The accused were drunk and behind the wheel with the engine running
· No intention to drive
· Both were acquitted in the first trial based on premise that they had no intention to drive the car themselves.
· Posted danger to the public.

· Towes (1985)
· Burbella (2002)
· Both were intoxicated
· Keys in the ignition
· Did not pose danger to the public
· “Danger is essential element of care and control”
· It is ‘unfair’ to convict someone of an offence in the absence of any conduct?
· The whole point is crime prevention. They have not committed the act, yet they were charged.

Charter Challenge
· Section 258 (1) (a) reads: if the Crown can prove that the accused was sitting in the driver's seat; they will automatically be deemed to have been in care or control
· The onus shifts to the accused to prove that s/he had no intention of driving the car.
· Does section 258 (1) (a) infringes section 11 (d) of the Charter? It does
· Can it be saved under section 1 of the Charter as a “reasonable limit” on a Charter right?
· Yes

*In midterm!!
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Introduction
· Consequences: an element of actus reus
· More than one accused
· Intervening factors
· To establish the causal link between the conduct and the consequences
· “but for”: Crown must prove
· Trotta case (2004)
· Assaulted and killed his 8 month old son
· Wife did nothing to prevent it
· Convicted of 2nd degree murder
· “but for” Would the baby have died if his father had not assaulted him?
Causation
· Nette Case (2001) the Supreme Court of Canada ruled that:
· Factual causation: refers to facts of how the victim came about to his/her death
· Factual Causation: the crown must prove that “but for” the accused’s conduct, the prohibited consequences would never have occurred.
· Easy to prove
· Can be determined by scientific, medical mechanical and experts evidence.
· Legal causation: refers to whether the accused should be held responsible in law for the death that occurred
· Legal causation: the conduct should be considered blameworthy to warrant criminal punishment
· Foreseeability: the consequences of one’s action is foreseeable

Analyzing Factual and Legal Causation
· Trakas case (2008)y
· During a high speed chase he hit and killed a police officer
· Charged with criminal negligence causing death
· Factual causation: his SUV hit the officer and killed him (was proven by the Crown)
· Legal causation: driving in a criminally negligent manner, showing wanton and reckless disregard for the safety of others (was proven by the Crown). But…
· Had Trakas foreseen the consequences? No
· The court ruled that it’s not criminal negligence, so he received fewer sentences.
· Why?
· The Ontario court of Appeal ruled that court ruling regards causation. Reckless driving.
· Why?
· Shilon (2006)

Specific Rules Concerning Causation in Homicide cases
· Defining “Death”: “a person is dead when an irreversible cessation of all that person’s brain functions has occurred”. (Law Reform Commission)
· Life support machine
Acceleration of Death
· Section 226 of the Code:
· Section 14 of the Code: “no person is entitled to consent to have death inflicted upon him”.
· Active euthanasia: Deliberately taking steps to terminate the life of another person. Passive euthanasia: withdrawing medical treatment with clear understanding that death will ensue. (Intention to ease pain).
· Under criminal code, active euthanasia is not okay, but passive euthanasia is okay. 
· Nancy B. v. Hotel Dieu de Quebec (1992)
· 25-year-old female: suffered from a neurological disorder
· Was paralyzed and depended on respirator
· The court granted her physician permission to disconnect the respirator
· Nancy was competent to make decision for herself. She has a right to refuse treatment, but does not have a right to choose to die.
· In this case, passive euthanasia
· The point of this law? To protect the vulnerable.
· Rodrigues Case (1993)
· 42-year-old suffered from a degenerative disease of the muscle
· The court denied her request for assisted suicide
· Section 241 (b) of the Code: “it is an indictable offence to aid or abet a person to commit suicide.”
· Is section 241 (b) valid under the Charter? Yes. 
· Supreme Court of Canada decision… “sanctity of life”. 
· No medication involved. 

Sept 24

More than one Cause of Death
· When the accused act is not the “sole” cause of death
· Based on the principle that aggressors “take their victims as they find them”.
· “Smithers (1977): charge: manslaughter
· Smithers got into a fight with Cobby, threw two punches to the head and a kick in the victim’s stomach, he died in the hospital due to “aspiration of vomit”.
· Appealed the conviction since the chain of causation was severed by Cobby medical condition.
· Blameworthiness: foreseeability – you should have foreseen the punch. The cause of death was vomit in lungs
· Supreme Court decision…
· The accused conduct does not have to be the “sole” cause of death but a “significant contributing cause”, outside of the de minimis range”

· Nette (2001) multiple causes of death
· Supreme Court decision… 
· They broke into old woman’s house, and hogtied, thefted, she left alone for 24-40h. Wrapped around her head. She was able to breathe. She was not loose enough. Fell beside bed
· Charged with 2nd degree murder. One than one cause of death. Medical was not able to determine one cause of death. Defense argues that because there are multiple causes, Nette cannot be charged with 2nd degree murder.
· “Significant contributing cause” – no stabbing, only known that the old lady is found hogtied. Foreseeability!!! He should have foreseen an old lady was living by herself. Her age (condition), judges were like you should have foreseen the consequence. Hogtied, gourmet around her mouth is the “significant contributing cause” of death.

Special Test of Causation applied to First Degree Murder
· 1st degree murder: Crown has to prove that the murder was “planned and deliberate”
· Exceptions: section 231 (5) of the code
· Hijacking and aircraft
· Sexual assault and SA with weapon…
· Aggravated sexual assault
· Kidnapping and forcible confinement
· Hostage taking

· Harbottle (1993)
· The accused and another man sexually assaulted a 17-year-old girl
· The other man strangled her and Harbottle held her legs from resisting. This is aggravated sexual assault
· They were charged. Causation: he did not cause the death of this girl. But the foreseeability. She was in their custody, he should have had foreseeability.
· Charged with 1st degree murder. 
· Is Smithers test adequate in the context of 1st degree murder? Yes
· The Supreme Court of Canada stated: it must be established that the action of the accused were “essential, substantial and integral part of the killing of the victim”. Crime must be proved by the reasonable death. He should have had foreseeability 
The case of intervening Acts
· Very challenging
· When an intervening act or event occurs between the accused’s initial wounding of the victim and the victim’s subsequent death
· “operative” wound: prove by the Crown
· Reid (2003): kicked and punched the victim (MacKay)
· Charged with manslaughter but appealed
· In law, we have more than one causes of death. No definition of “death” in criminal code
· Removal of kidney is just a contributing gactor… beating etc would be the “significant contributing factor”


Chapter 4: the mental elements in the criminal justice law

Mens Rea: introduction
· Definition of mens rea: all of the mental elements (other than voluntariness) that the Crown must prove to obtain a conviction
· Its function: to ensure that only the “morally blameworthy” are convicted.
· Mens Rea does not happen separately from Actus Reus!!!
· Two forms of mens rea:
· Subjective mens rea: “what was actually going on in the mind of the accused at the time in question”. Ex. Murder (1st and 2nd degree)
· Objective mens rea: concerns with “what should have been in the mind of the accused, had the accused proceeded reasonably”. You should have seen the consequence. Ex. Manslaughter 
Subjective Mens Rea
· The fault lie in deliberately choosing to do something wrong
· Crown must prove that the accused:
1. Deliberately intended to bring about the consequences
2. Subjectively realized that their conduct might produce such prohibited consequences and proceeded with the act regardless of their actual knowledge of that risk. You plan to do it. you know about the consequence. Aware of consequence, you proceed.
· What the accused has possessed
Objective Mens Rea
· The fault: the accused failed to live up to the standards of care expected of a reasonable person
· Less culpable than subjective mens rea.
· What the accused should have had 
Intention
1. Direct intention: refers to intention of an individual acting with the desire, purpose, aim, objective, or design to achieve a certain consequences.
2. Indirect intention: refers to the situation in which a person does not desire to bring about the consequences prohibited but is nevertheless considered to have intended them.
Example: intention to assassinate PM, and kill guards, it is an indirect intention to kill the PM.
Intention can be determined by facts in case. 


Subjective Mens Rea
· Basic forms of subjective mens rea are :
1. Intention/knowledge
2. Recklessness
3. Willful blindness
· “planned and deliberate” in 1st degree murder
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Intention & Motive
· Intention: the exercise of a free will to use particular means to produce a particular result. Somebody decides to suicide.
· Motive: precedes and induces the exercise of the will. He has to have motive to do that action
· Motives cannot be used in court of law to justify an act, just because the accused believed the acts or their consequences to be moral.
· Ex. A burgler breaks into house and steal laptop to feed her children. Intention is to steal, motive is feeding her children.
· Latimer (2001)
· He asphyxiated his severely disabled 12-year-old with Co2 intentionally’
· Motive: end her suffering
· Convicted of 2nd degree murder under s.745 CC
· Was granted constitutional exemption
· Court of Appeal decision…
· Supreme Court of Canada decision…
· Subjective mens rea. She had an intention to kill her daughter. 
· This person does not pose danger in others. Only posing danger on her daughter. The purpose of law is to protect the general population. That is why she was sentenced with 2nd degree.

Why motive?
· Why then the prosecutors bring up the accused’s motives in court proceedings?
· Prove of a motive = likelihood of commission of crime by the accused
· Critical part of the Crowns’ case in establishing the guilt of the accused
· Charemski (1998)
· His wife found in bathtub. He had an intention kill his wife. They had conflicts because of financial difficulty. 

Transferred intent
· Definition: where A intends to strike B but misses and strikes C, s/he may be convicted of assault on the basis of the doctrine of transferred intent.
· The mens rea (intended victim) lacks an actus reus
· The actus reus (actual victim) lacks mens rea.
· In combination, they amount to a whole crime
· Droste (1984) charged with 1st degree murder
· Discloses the intention to kill his wife
· Applies gasoline to his car before heading for a party with his wife and two young children.
· A fire breaks out, struggle ensue and the car his the abutment of a bridge
· Mr. and Mrs. Droste manage to escape but unable to save the children and they die

Specific or Ulterior intent
· General or basic intent: “is one in which the only intent involved relates solely to the performance of the act in question with no further ulterior intent or purposes”
· Crown proves that the accused intended to commit the actus reus of the offence
· Example: assault, mischief
· Specific intent: “one which involved the performance of the actus reus, coupled with an intent or purpose going beyond the mere performance of the questioned act”
· Crown must prove an intention to commit the actus reus AND a further mental element (mens rea)
· Crown must prove that the accused had the intention to produce some further consequences beyond the actus reus
· Not on midterm!!
Examples of specific intent offences
· Murder
· Assault with intent to resist arrest or detention
· Possession of weapon, theft robbery
· Break and enter with intent to commit indictable offence
· Discharging a firearm with intent to kill, maim…
Recklessness
· Definition: the accused subjectively knows that his or her conduct creates a risk that certain prohibited consequences will occur but nevertheless persists in that course of conduct when a reasonable person would not do so.
· Subjective element: consists of subjective foresight of the risk(s) created by the conduct of the accused person. Foreseeability
· Objective element: consists of an unreasonable assumption of that risk- in the sense that a reasonable person acting prudently would not have assumed the risk that the accused foresaw.
· Given scenario and be able to state what recklessness is, with definition!!!
Examples of offences requiring proof of recklessness
· Murder : recklessness as a form of subjective
· Damage to property
· Criminal Harassment
· Arson: Brain (2003) charged with “recklessly” committing arson contrary to s.434
· Smoked a cigar, and threw it into trash, ignited fire. That is his recklessness. 
· Reckless people deliberately choose to do something
· Liability based upon the moral blameworthiness
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Knowledge
· How would the Crown know which forms of the subjective mens rea s/he must prove in a court of law?
· By referring to the definition of the criminal offences as defined in the Criminal Code in the form of “knowledge” of particular circumstances
Recklessness
· Definition: the accused subjectively knows that his or her conduct creates a risk that certain prohibited consequences will occur but nevertheless persists in that course of conduct when a reasonable person would not do so.
· Subjective element: consists of subjective foresight of the risk(s) created by the conduct of the accused person.
· Objective element: consists of an unreasonable assumption of that risk- in the sense that a reasonable person acting prudently would not have assumed the risk that the accused foresaw.
· To be reckless, the risk that is taken must be unjustifiable, some risk are justifiable…
· What if the offence does not include the word “reckless”?
Examples of offences requiring proof of recklessness
1. Murder: recklessness as a form of subjective mens rea
2. Damage to property
3. Criminal harassment
4. Arson: Brain (2003) charged with “recklessly” committing arson contrary to s. 434
· Reckless people deliberately choose to do something wrong
· Liability based upon the moral blameworthiness
Wilful blindness 
· Definition: an accused person is virtually certain that particular circumstances exist (that goods are stolen) but deliberately “shuts his or her eyes” to these circumstances.
· Requirement for establishing willful blindness:
· A subjective realization
· Of the likely result of his action
· Deliberately avoid actual knowledge
· Vinokurov: owner of a pawn shop in possession of stolen property
· Oluwa: charged with importing heroin. He did not know his flight would stop at Vancity. If he has known, he would not be on the plane so that I did not stop and did not get caught. 
Wilful Blindness VS. Recklessness
· W.B: imputed knowledge, the accused remain silent where there is a NEED for inquiry, the culpability is justified by the accused’s fault in deliberately failing to inquire
· Recklessness: ‘something less than knowledge’, the accused creates risk and danger and acts despite knowing it, the culpability is justified by consciousness of the risk and by proceeding.
Subjective Mens Rea as a charter requirement: The case of murder
· subjective foresights must be proved before an individual may be convicted of murder
· section 229(c) violates ss7 and 11(d) of the Charter
· Section 229 reads: “…ought to know…” imposes an objective liability even if the accused did not subjectively foresee the likelihood of death ensuing from his/her conduct
· “ought to know” has no force and effect anymore
The meaning of “Planned and Deliberate”
· Section 231 (2) “murder is first degree murder when it is planned and deliberate”
· 1st degree murder: Crown must prove intention to kill in a planned and deliberate manner.
· Planned: conceived and thought out prior to being committed
· Deliberate: not impulsive, accused thinks out the act and its consequences.
· Smith (1980) was charged with 1st degree
· Two acquaintance on hunting trip
· Argue erupts and Smith shot the victim in his elbow
· Smith followed him and shot him two more times
· Court decision: 2nd degree.
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Omission: Failure to Act
· Can a Failure to Act Constitute A Criminal Offence?
· The General Principle: no liability for omission unless there is a preexisting duty to act do an act
· Voluntarily assuming a legal duty under Section 217 of the Criminal Code
· “…every one who undertakes to do an act is under legal duty…”
· Brown (1997): charged with criminal negligence causing death
· She swallowed a bag of heroine. She was not able to vomit. She dies of drug addict. 
· Trial’s judge verdict…Charged him with criminal negligence.
· Ontario Court of Appeal Decision…acquitted him all charges. Undertake means deeper relationship, agreement between two parties.

Specific Legal Duties
· The duty to provide the necessaries of life to dependent peact that 
· Section 215 (1) defines ‘who’ is under legal duty
· Section 215 (2) sets out the offences in case of any violations to the previous section
· What if the accused was not aware of the fact that a person to whom s/he owed a duty to provide the necessaries of life was actually in need of the accused’s assistance?
· Objective test or subjective test? 
· It was Objective test: it was objectively foreseeable that a failure to seek medical attention would lead to the infant's death
· Barry (2004)…charged with failing to provide the necessaries of life to her infant daughter. Boyfriend assaulted the baby. Baby dies. She was charged with criminal negligence. Against S.214,215 to nurture children. There is no objective/subjective testing in those codes. So went to the supreme court of Canada.
Defense available in S.215 (2)
· Section 215 (2)
· Every one commits an offence who, being under a legal duty within the meaning of subsection (1), fails without lawful excuse, the proof of which lies on him, to perform that duty…
· Curtis (1998)
· Charter challenge: section 11 (d)
· ON court of Appeal: the Crown must proved-beyond a reasonable doubt- that the accused did not have a “lawful” excuse” for failure to provide necessaries.
· It violates section 11 (d). Charter Challenge = Section violates individuals’ rights.
· Anytime there is violation in Criminal Code against Charter, you say yes, section 215 subsection 11 (d) violates Charter. Then go to section 1. The court of Appeal states that it was not on section 1. Abolish it if it violates section 1. Crown has to prove that a person does not have any lawful excuses. Only in ON. It has to be changed when it violates section 1. 

Criminal Charges in Failure to Act
· If a failure to perform a legal duty results in death of bodily harm: the accused is charged with: causing death by criminal negligence.
· “show wanton and reckless disregard for the lives and safety of other person”
· Not on midterm!!

1. Charter Challenge
· If a section of criminal code accused’s charter rights, going back to Section 1, assess whether harm to general public, which section of the charter is violated of charter Canada. If fringes the rights of the accused, always go to section 1 can we keep the section? Yes, still exists, no? does not have effect anymore, but still exist 
· ON court of Appeal: the Crown must prove -beyond a reasonable doubt- that the accused did not have a “lawful excuse” for failure to provide necessaries
· It violates section 11(d). Charter challenge = section violates individuals’ rights. 
· Anytime there is violation in criminal code against Charter, you say yes, section 215 subsection 11 (d) violates Charter. Then go to section 1. The court of Appeal states that it was not on section 1. Abolish it if it violates section 1. Crown has to prove that a person does not have any lawful excuses. Only in ON. It has to be changed when it violates section 1. 
· Even though the section infringes another section, it can be saved by section 1 since it constitutes a “reasonable limit” that can be “demonstrably justified”.
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Chapter 5: The mental element in the criminal law: Objective liability

Introduction
· Objective mens rea: concerns with “what should have been in the mind of the accused, had the accused proceeded reasonably”
· The fault: the accused failed to live up to the standards of care expected of a reasonable person
· Civil negligence: carelessness
· “marked departure test”: when there is a marked departure from the standard of care expected of a reasonable person
· Crown must prove: the accused person’s conduct fell below the standard of a reasonable person
· Should the Court take into account the personal characteristics of the accused person? No, you do not. Case by case. You have to accommodate so many factors. But, you take into account the characteristics of SITUATION!! 

Offences imposing objective liability
· Driving offences:
· Dangerous driving: Section 249 (1) of the CCC
· Careless driving: section 130 of the Highway Traffic Act
· Crown must prove negligence on the part of the driver that his or her driving conduct fell below the standard of the reasonable driver
· Conviction of dangerous driving: crown must prove a marked departure from the standard of care expected of a reasonable driver
· Charged with manslaughter. Judges were reluctant to convict those accused with manslaughter.
· It is a criminal offence if it causes danger or death

Dangerous Driving
· Controversy regarding use of subjective mens rea with the dangerous driving offences
· “modified objective test”: proposed by the SCC
· Crown to prove a marked departure
· The court must take into account the particular circumstances facing the accused, his/her perception and knowledge of the situation
· Modified: judge does not take account of personal circumstances, but characteristics of situation.

· Hundal case (1993) charged and convicted under the section 249 (1) of the ccc
· He had driven his dump truck into an intersection and collided with another vehicle, killing the driver
· He entered the intersection after the traffic light turned red
· Use of objective modified test… “a gross departure from the standard of a reasonably prudent driver”

· Reed case (1997) charged with three counts of dangerous driving
· Drove his elevated truck at night at a curve with a speed of at least 20km/h in excess
· His vehicle crossed over into oncoming lanes and collided with a car killing three young men
· Court decision in applying ‘modified objective test’…
· Court of Appeal decision…
· ‘Evidentiary burden of proof’: onus on the accused to present an excuse that might lead to his/her acquittal. He was acquitted. 

· Beatty case (2008) charged with three counts of dangerous driving causing death
· His car crossed the centre line in the road and crashed into an oncoming vehicle killing all occupants
· He lost consciousness
· Acquitted. Why?
· SCC decision…
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Definition of manslaughter
· Section 222 (4) of the CCC identifies culpable homicide, murder, manslaughter and infanticide
· Section 222 (5) indicates four means of committing:
· By means of an unlawful act,
· By criminal negligence,
· By causing that human being, by threats of fear or violence or by deception, to do anything that causes his death, or
· By willfully frightening that human being in the case of a child or sick person
· Section 234 states that “culpable homicide that is not murder or infanticide is manslaughter.”
Unlawful Act Manslaughter
· Manslaughter is a residual category
· These are two distinct forms section 222 (5)
· Unlawful act manslaughter: when accused causes the death of a victim as a consequence of an unlawful act (assault)
· Manslaughter by criminal negligence
· Combination of section 225 (5)(b) and 234
· An accused person cannot be convicted of murder unless s/he subjectively foresees the likelihood of death ensuing from her/his conduct. Subjective mens rea, not objective.Final Exam!!!!! 
Mens rea of Unlawful Act Manslaughter
· The CC does not define the necessary mens rea
· Supreme Court of Canada: “objective foresight of the risk of bodily harm that is neither trivial nor transitory in nature”.
· The crown must prove that the accused had the necessary mens rea for the commission of the unlawful act that resulted in death
· Foreseeability of death is not required
· But the foreseeability of bodily harm is required.
Unlawful Act Manslaughter
· Creighton case (1993) charged with UAM under section 4 of the Narcotic Control Act
· He injected cocaine into arms of the victim
· The victim went into violent convulsion and stopped breathing
· 911 was called 7 hours after the incident
· Crown must prove: the accused had the necessary nuns rea and a reasonable person would have foreseen the risk of bodily harm
· Unlawful act: the trafficking (giving, administering) of narcotics

· Vaillancourt case (1995) charged with UAM
· Empties the magazine of the gun
· Points the gun to Palady’s head and shoots
· Charged with unlawful act manslaughter. No intention, no knowledge.
· Was he engaged in unlawful act? Section 87 states that it is an offence when the gun was pointed at someone whether loaded, or unloaded, if done without a lawful excuse
· Did he have the necessary mens rea for manslaughter? No, a reasonable person would do the same action.
· Trial judge decision…acquitted
· Would reasonable person act as the accused facing those circumstances?
· Yes, under modified objective test of mens rea

Offences involving Criminal negligence
· Section 219 (1): [e]very one is criminally negligent who
· In doing anything, or
· In omitting to do anything that it is his duty to do,
Shows wanton or reckless disregard for the lives or safety of other persons.
Crown must establish that the accused showed “wanton or reckless disregard for the lives or safety of other person”, the accused conduct amount to a “marked and substantial departure from the standard of the reasonable person”
· Covers both acts and omissions

· Mens rea should be objective or subjective?
· Case of L.(f) (2006) charged with criminal negligence causing death
· Driving a van while the victim standing on the hood
· Did he show wanton and reckless disregard for the life of his friend?
· The trial judge decision… “the accused admittedly foreseen the risk of injury to his friend”
· Court of Appeal decision…crown to prove higher level of misconduct
· “marked and substantial departure” from the standard of care expected of a reasonable person.
· He was acquitted with all charges. In order to be charged, he has to be marked and substantial departure, but he was not.

· Canhoto (1999) charged with criminal negligence causing death of her daughter
· Kira died of asphyxiation
· Trial judge decision…
· Court of Appeal decision…
· Supreme Court ruled: use of objective liability in criminal negligence causing death
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Mental Impairment & Criminal Responsibility
Introduction
· NCRMD : not criminally responsible on account of mental disorder
· Rationale: the accused had a mental disorder that deprived him/her of the capacity to appreciate the nature and quality of the act or omission
· The defense of NCRMD focuses on the state of mind of the accused at the time of the offence.
· Is NCRMD defense? A person found NCRMD is not acquitted of charges, and may be held in custody in psychiatric hospital or supervised in the community
· The M’Naghten Rules (1843)
· Suffered from delusion and shot Drummond
· Acquitted based on defense of insanity
· This rule excludes emotional and volitional factors: knowing the act is “morally wrong” but incapable of controlling the conduct. 

The modern MCRMD in Canada
· Section 16 (1) of the Criminal Code
The meaning of “mental disorder” in section 16(1) of the code
· “Disease of the mind”: any illness, disorder or abnormal conditions which impairs the human mind and its functioning, excluding self induced states…
· If the disease is “of such intensity as to render the accused incapable of appreciating the nature and quality of the violent act or of knowing that it is wrong.
· Is “disease of the mind” a legal or medical term?
· Judges make the decision of whether a particular condition should be considered to be “disease of the mind”
· The question of whether the accused had “disease of the mind” at  time of the alleged offence is up to trier of fact.
· What are the eligibility criteria in using a defence of NCRMD?
· Disease of the mind: metal disorder that manifested itself in form of psychotic symptoms.
· Psychosis: difficult distinguishing between real and unreel
· Schizophrenia
· Other mood disorder
Analyzing Section 16 (1)
· Defendant must first establish that, at the time of the alleged offence, s/he was experiencing a “mental disorder”. They were incapable of appreciating what they were doing.
The meaning of “Appreciate” in section 16 (1)
· Barnier (1980) killed a woman and demanded to talk to the PM
· He suffered from severe delusion
· Crown argued that “appreciate” means “know”
· Trial judge decision… judge found him guilty. He knew he was killing the woman
· B.C court of Appeal… changed the verdict. He could be not guilty by verdict of insanity
· Know: bare awareness, the act of receiving information without more.
· Appreciate: second stage in a mental process requiring the analysis of knowledge
· An ability to perceive the consequences, impact, and result of a physical act.
· Should have had foreseeability, but people found NCRMD are not able to appreciate the nature of their act.
The meaning of “Nature and Quality of the Act” in Section 16 (1)
· Nature and quality of the act: refers to the physical nature and qulity of the act
· Kjeldsen (1981) charged with murder of a female taxi driver
· Medical witness “a dangerous psychopath with sexually deviant tendencies”
· Defence strategy: he could not feel remorse or guilt
· Trial judge decision… found him guilty, He can’t use NCRMD. 
· SCC decision… convicted
The meaning of “Wrong” in Section 16 (1)
· Morally wrong OR legally wrong
· The SCC ruling “wrong according to the ordinary moral standards of reasonable members of society”
· Landry (1991) charged with 1st degree murder
· Suffered from a severe psychosis and believed to be God and victim was the Satan.
· He knew that killing is a crime
· Subjectively he did not anything wrong. If his action considered morally/legally wrong in the community, he cannot use NCRMD.
· SCC decision… found NCRMD
· In order for NCRMD defence to be successful: the accused incapacity to make moral distinctions must be causally related to his/her mental disorder.
· Moral test: based on the accused capability to know that society at large regards the conduct as being morally wrong.

· OOmmen (1994) charged with 2nd degree murder of a woman
· Suffered from “paranoid delusional psychosis”
· Psychiatric evaluations: could distinguish between right and wrong… and the killing of the woman was justified under the circumstances.
· He knew what he was doing. He planned to kill this woman
· Trial judge decision…”general capacity to know right from wrong”. He was convicted of 2nd murder.
· He went to the Court of Appeal… that moment when he killed the woman, according to general public’s definition of wrong, did he have the capacity of the moral values? No. So, he found NCRMD
· SCC decision...

· W. (f. M) (1998) two young men charged with hostage taking, kidnapping and weapon charges
· Both accused were diagnosed with schizophrenia
· Plan, to establish their state and to create a new social order
· If the plan failed, to be placed in solitary confinement together
· They knew that the act is morally wrong. That moment, they had sanity.
· Trial judge decision… convicted. 
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The disposition of NCRMD Accused persons
· Section 614 (2) invalid as of 1991
· Review Boards: consists of a chair (judge), a psychiatrist and one other person
· The dispositional alternatives are:
· An absolute discharge: of family. The goal is rehab.
· A conditional discharge
· To hold accused in custody (psychiatric facility)
The disposition of NCRMD Accused persons
· The board members must keep in mind:
· To protect the public from dangerous persons
· The mental condition of the accused
· The reintegration of the accused
· And other needs
· “The least onerous and least restrictive to the accused” (section 972. 54)
· Winko (1999) Supreme Court decision: absolute discharge if the board is satisfied that the accused does not pose a “significant threat to the safety of the public”


Automatism
Introduction
· Definition: “a state of impaired consciousness… in which an individual, though capable of action, has no voluntary control over that action”
· Actus reus or mens rea?
· Five categories of automatism:
· Caused by: “normal” condition
· Triggered by external trauma
· Involuntary induced by alcohol and other drugs
· Voluntary self-induced by alcohol and other drugs
· Caused by mental disorder

Automatism caused by “normal” states
· Normal: not result of mental disorder
· Park (1992) charged with murder
· He drove 23km to his parents-in-law and where he beat and stabbed them both, while sleep walking…
· Trial judge decision… acquitted 
· Ontario court of Appeal… acquitted upheld
· SCC… upheld the decision of the court. He was not able to act voluntarily 
Automatism triggered by an external trauma
· Definition: a situation in which an external blow to the head causes an episode of impaired consciousness, during which the accused engages in conduct that would otherwise be considered criminal
· Bleta (1965) charged with manslaughter
· During fight fell and hit his head on the pavement and then killed Gaffi
· Witness testified he was in “dazed condition”
· Acquitted of all charges
Automatism involuntarily induced by alcohol or other drugs
· Definition: accused, through no voluntary action on his/her part, becomes severely impaired by alcohol and/or drugs and galls into a state of automatism
· King (1962) charged with impaired driving
· Acquitted of all charges
· Difficult to claim today…element becomes actus reus, act of voluntariness
Automatism voluntarily self-induced by alcohol or other drugs
· Very limited use
· “acting involuntarily at the specific moment: committing the conduct”
· Charter Challenge...
· Impaired driving offence can’t use this defence
· Intoxication produce a state of mind “akin to automatism or insanity”
· Daviault (1994): highly intoxicated. He went to automatism state. Sexually assaulted a woman. His defence was automatism. Faced charter challenge. Actus reus is not present. Self-inducing automatism. Can’t use Voluntary self-induce
· Amendment to the Criminal Code, section 33.1
· Defence of automatism not available to individuals who voluntarily induce a state of extreme intoxication. 
· He was acquitted
· Objective mens reus
Automatism voluntarily self-induced by alcohol or their drugs
· Chaulk (2007)
· His defence was that he did not self-induce. Caffeine in his body acted crazy.
· The test to apply to decide whether an accused person’s state of automatism/extreme intoxication was “self-induced” within the meaning of S.33.1
· The accused voluntarily consumed a substance which 
· s/he knew or ought to have known was an intoxicant and ;
· the risk of becoming intoxicated was or should have been within his/her contemplation
· Does section 33.1 infringes section 7 and 11(d) of the Charter?
· He was acquitted of all charges. No court has been court upon to decide the issue yet. The court is divided. Some court it violates the right, some says it does not. 
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Paper: due nov 19th. Definitions to be cited eg. Legal causation:…. (벌튼&존스), common sense not to be cited, 

Automatism caused by a mental disorder
· If the accused’s condition is caused by a mental disorder, could s/he raise the defence of automatism instead of the defence of NCRMD?
· Why? Can use NCRMD. “Disease of the mind”
Judicial interpretation of mental disorder
· How have the courts decided on the accused condition as to is/isn’t a “disease of the mind”?
· Two major approaches:
· Internal vs. external
· “Continuing danger”
· Supreme Court: “presumption that any state of automatism is the result of a mental disorder”
· Leudecke (2008) charged with sexual assault
· Suffered from sexomnia
· He was completely asleep. He did not recall anything
· Trial judge decision…acquitted of charges. 
· Ontario Court of Appeal…reversed. Intercharges against of him. If it is a disease of the mind, he cannot use of this defence. It is Internal. He can use NCRMD. Ordered a new trial. Disease of the mind = NCRMD. External = amnesia (not knowing, but continue to do it)
Psychological blow automatism
· An external factor
· “average normal person” test
· Stone (1999) charged with murder of his wife
· “Dissociative” state: disease of the mind? Objective test
· Supreme Court of Canada: “an extremely shocking trigger”
· Very difficult to raise a defence of psychological blow.
Automatism & the primary burden of proof
· In raising the defence of automatism:
· The primary burden of proof: on the accused
· Standard of proof: on the balance of probabilities (the accused must prove that it was more probable than not that, at the time of the alleged offence, s/he was in a state of automatism.)
· Reasons: 
· genuine automatism cases are extremely rare
· it would be impossible for Crown to obtain necessary medical information if the accused choose to be uncooperative with the medical witnesses summoned by the Crown
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Chapter 10: Provocation and Intoxication: Partial defences to a criminal charge

Provocation: Section 232

Partial defence
· culpable homicide reduced to manslaughter
· the homicide occurred “in the heart of a passion caused by sudden provocation”
· The wrongful act was sufficient to deprive “an ordinary person acted on the provocation” and
· “before there was time for his/her passion to cool”
· Objective test with subjective element

· Parent (2001) killed his wife after she made a remark that angered him.
· Supreme Court concluded anger may form a defence of provocation if all the requirements of that defence is met:
· An insult that deprive one of his/her self-control
· Is sudden and unexpected
· Caused the accused to act in anger
· Before having recovered his/her normal control

Provocation: Section 232 (2)
· “A wrongful act or an insult that is of such a nature as to be sufficient to deprive an ordinary person of the power of self-control is provocation enough for the purpose of this section if the accused acted upon it on the sudden and before there was time for this passion to cool.”
· Objective test
· Modified objective test: take into account the accused’s background and characteristics
· “Ordinary person” test: how an “ordinary” person with those characteristic (of the accused) would react to the situation
· Two characteristics excluded from the ordinary person test:
· Temperament: a normal reasonable person has a normal temperament
· Power of self-control: level of self-control
· [bookmark: _GoBack]What are to be considered in applying the “ordinary person” test?
· Age, sex and factors that give the insult a particular significance.
· Background relationship between the deceased and the accused

· Thibert (1996) killed his wife’s ‘lover’
· Was threatened by the victim
· The alleged provocation must have a direct relationship to the individual characteristics on which the accused relies

· Nahar (2004) Sikh, charged with 2nd degree for killing his wife
· Trial judge decision… conviction, rejected the defence of provocation
· BC Court of Appeal… affirmed the conviction.
· Even after taking into account his cultural background, the ordinary person would have lost the power of self-control in the same circumstances

· Humaid (2006) charged with 1st degree after stabbing wife to death
· His wife’s words led him to believe that she had been sexually unfaithful
· Trial judge decision…
· Court of Appeal: accused acted out of a sense of retribution fuelled by a belief system that entitles a husband to punish his wife’s perceived infidelity.
· Problem: Should the Canadian courts take into account cultural and religious belief that may deny the equality of men and women?
· Homicide committed by one who has lost control vs. whose cultural and religious beliefs lead him to see killing as an appropriate response
Provocation: section 232 (2): “in the heat of the moment”
· The accused acted “on sudden and before there was time for his passion to cool”
· Subjective test: “whether the accused was deprived of his/her power of self-control”
· Whether there is a wrongful act or insult that is of such a nature as t obe sufficient to deprive an ordinary person of the power of self-control
· Whether the accused was actually deprived of his power of self-control by the provocation.
· Friesen (1995) charged with 1st degree
· Killed a friend with a builder’s nail gun
· Trial judge decision…convicted of murder

The roles of Judges and Jury
· Judge: to determine whether there is sufficient evidence of provocation
· What if the accused raise defence of self-defence?
· Jury: to conclude whether the accused was subject to provocation as defined in section 232.
