Comm 315 Class Notes

Week 1 Class 1

Laws Vs Mafia Laws

Commonalities 	Enforced
			Control behaviors
			Structure/hierarchy
			To some extent- reflect values
Mafia laws are not laws, but considered social norms

Differences		Limited social group
			Law- state- organized society
			Enforced –Mafia= arbitrary
       Law = safeguards
			Organized system of rules

Laws
Sources of law	Laws/ Statues/ Acts= written laws
			Previous cases/ Precedent/ Judisprudence/ Case law
			Customs/ Practices


			
State
Legitimate rules/ Legislative power
Enforcement/ Executive power
Conflict resolution/ Judicial power 
	Limit of actions of the state are based on the constitution = Rule of Law

Differences Between Civil and Criminal Law

Civil
-Erin Brokovich
-Liable (at fault)
-Damages (victim is compensated)
-Person vs. Person
-More likely then not (must be 51% sure they are at fault to be liable)

Criminal
-12 angry men
-Guilty (crime, offense)
-Prison/fine (punishment)
-State vs. Person
-State (crown prosecutor)
Beyond reasonable doubt (100% sure)


Civil Vs. Common Law

Civil
-Law/ Statues
-French Origin
-Quebec
-Rule based on facts (deductive)

Common Law
- Case Law
- UK system
- Facts = rules (inductive)



Week 1 Class 2

Example questions
1- If you are victim of an assault that leaves you with severe injuries and heavy medical bills you should?
-You should file a criminal claim and use the result in a civil claim (this is because it has already been proven at 100% so easier to win civil since you only have to prove 51%
2- In Quebec- common law is limited to specific fields


What is Justice?
- Not clear or obvious
- Depends on values of society

3 Types of justice
- Commutative justice- people treated the same way (ex TPS/ TVQ)
- Distributive justice- people treated on abilities/ needs (ex income tax brackets) 
-Procedural justice- fair trial 

Law vs. Ethics 
Ethics = good faith
Not the same thing but they do intersect
Although you may be acting lawfully, may not be ethical practices (manufacturing overseas)
When making business decisions stakeholders need to be taken into account
· Shareholders
· Employees
· Creditors
· Government
· Environmental concerns, social concerns
· Customers (clients, consumers)
· Suppliers
· Competitors
 
Ethics are	
· Flexible
· Subjective/personal
· Voluntary
· Proactive

Law is
· Rigid system
· Objective/ Universal
· Mandatory
· Political
· Reactive
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Quebec’s court system

When you file an appeal, you cannot bing in new facts, it is more about the job of the judge
Textbook page 40-42
Supreme court cases must deal with
· Fundamental rights
· Values of Society
· 2 courts that have made different decisions on a case, based on the same facts

R. Vs. Duncan – What does the R stand for- the Queen

Civil Law= Paper, testimonies, evidence, evidence must be found in a legitimate way, electronic documents may be used, but you must prove that they have not been tampered with

Average Time
	11 months from file to trial
	2 Months when there is a deliberation

Human Being is person, as well as a corporation (considered a legal person)

Week 2 Class 2

Patrimony is the Assets – Liabilities of a person = Net worth

Assets may include goods, property as well as rights with the exception of section 3 (personality rights)

Rights are Inalienable- cannot be transferred

You must use your rights in good faith (6-7 CCQ)

Public Order
8-9 CCQ
Public Order is based on values for the safety and security of the people, and is also based on morals

Civil Code of Quebec
Includes both mandatory and not mandatory rules
Mandatory = public order
Not Mandatory = supplement intention (inheritance law)

Charter of Human Rights and Freedoms
Judicial rights= procedural rights to ensure a fair trial
Economical socials= right to be taken care of when your older

Fundamental Rights and Freedoms
Civil Code vs. Charter
 Civil Code 
· Patrimony
· Limits (good faith and public order)

Charter
· Pers vs. pers
· State vs. pers
· Fundamental rights
· Right to assistance
· Protection of home
· Discrimination
· Confidential information
· Limits


Interpretation and Limitation
Sec 49
Punitive damages are what result if you break the charter in bad faith
Sec 50-51-53
Sec 54- 55
Sec 52

Discrimination
Sec 10
· Sexual Orientation
· Gender
· Religion
· Politics
· Age
· Color
· Handicap
· Ethnicity
· Civil Status
· Pregnancy
· Language
· Means to palliate a handicap
· Social Background
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Discrimination in the Charter
10 Definition
10- 1-20 Forbidden practices and limitations
Sec 13 –Discrimination in contracts, leases. The clause that is discrimination is void

A sign or notice that is discriminatory
Refusal to serve a person based on social background

Examples where discrimination are allowed (limitations)
Sec 40- if you rent a room in the place where you live, you are allowed to discriminated against the person you rent it to (a room in your own house)

Sec 20- Nature of job, you are allowed to discriminate (example not hiring a man to work in a battered women’s shelter) 

Sec 20.1 – Insurance policy, you are allowed to discriminate based on age, gender, civil status, but you need statistical data to justify the discrimination 

Case –Anselem V. Northcrest

How to process a potential Charter infringement
	3 Step Test
· What is the infringed right? Is it protected by the charter
· Is the interference trivial? Is the person prevented from exercising a charter right
· Is the limitation to the charter right valid? Are there other interest at stake that would justify a limitation of this right?

We discriminate because it is an easy way to make assumptions about people, saves time instead of getting to know each individual person

Types of Discrimination
16- 20 Charter
· Direct discrimination
· Indirect/ Reverse discrimination
· Safety helmets to Sikhs
· BC firefighters case
· Systemic discrimination
· Culture of the company
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Discrimination practices at work
Before the Contract
· You cannot discriminate if not linked to job
· Ex. If you are convicted to robbing banks it has nothing to do with being a teacher
· It is very difficult to prove that discrimination happened when you are hiring someone
During the Contract
· Discrimination during;
· Promotions
· Downsizes
· Salary
· Exemptions (art 20, not 9.1)
Bona Fide (good faith) occupational requirements
 
Types of Discrimination at work
1- Civil Status
Age
Parents
Children
Gender
2- Gender
Hiring only women (waitress)
Must prove that one gender is preferred for a certain job
Pregnancy
3- Handicap
· Whether real or perceived
· Asthma
· Obesity
· Aids
· Alcoholism
· Must prove that this affects job

Case Study
 Therrien vs. Ministry of Justice

Enforcement of Charter Rights
	-Very difficult
In Quebec – Commission des droits de la personne et des droits de la jeunesse and human rights tribunal
First go to the commission the then tribunal

Damages- Compensation, and punitive damages (intentionally breaking charter)

Instead of going to court
	Reasonable Accommodation
	If you have a reasonable alternative to burdening members of a group with a given rule, that rule will not be bona fide. It is your legal obligation to do reasonable accommodation
When doing reasonable accommodation
	Reasonable steps include anything, sometimes must be creative
	Allow activity to carry on such as school and sports
	Must not create undue hardship such as excessive trouble

Case Study
Multani
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Undue Hardship
	-Does the accommodation respect others rights?
	-Does it keep with financial abilities?
-Does it disrupt activities?

Affirmative Action – provide access to groups that are discriminated against


University Case 
-Diversity= compelling interest
-Program design 
	-race= one criteria among many others
	-critical mass= not supposed to use quotas
	-narrowly tailored 
		-does not shield a group from competition


Why implement an affirmative action program?
	-To break social barriers/ anti-caste
	-Competitive/ Commercial advantage
-better services, brand/image, access to more markets, better workforce
-Compensation/ Restitution to people who have been discriminated in the past (native people)
 	-Diversity
	-Merit (GPA not a good indicator of the person)
-Market failure (the market fails to hire the best because they don’t hire a specific group)

BC Firefighters Case

· Indirect discrimination
· BFOR bona fide occupational requirement 
· Rationally linked
· Good Faith
· Necessary
· -no link between test and ability to do jobs
· -re-design the test 
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Power Of Attorney/ Mandate- Gives someone the ability to represent you 
2130 civil code

Juridical Act- signing a contract, going to court (something of a legal act)

Also applies to a company and its board members

Prerequisites of a mandate
· Capacity to sign the mandate (adult, right-minded)

Types of Mandates
· Express- Explicit in the content (clear), verbal or written agreement
· Tacit- Implicit (behavior that you accepted the agreement)
· Onerous- for money (default for when your dealing with a professional)
· Gratuitous- not for money (not with a professional)
· -General- power over everything
· Special- only for one task

2134 CCQ- steps to take when deciding compensation for a mandator
· Contract
· Usage (practice of industry)
· Law
· Value of the service

Content of a Mandate
· What’s written and agreed upon
· Tasks that may not be written explicitly but need to be done in order to perform the mandate
· With a professional- you do not need to mention every step, these tasks are relevant to the job
· You cannot go beyond the mandate

End of a Mandate
· Revocation- at any time any of the parties may leave the mandate (you cannot leave the contract in bad faith) important to keep track of the mandate
· Stipulated end of contract- agreement on the end date of the contract
· Renegotiated mandate- new mandate replaces old one, or change of mandatory  (changes to mandate)
· Involuntary end- death, bankruptcy
· Mandatory must give notice and explaining what they have been doing on the others behalf, mandatory has to be compensated or paid for their work 

Principal-Agent Relationship
Fiduciary Duty- 2138 CCQ
-Act in the mandators best interest

	Mandatary -> Mandator
	Standard of Behavior?
· Fulfill the mandate
· Negligence
· Act-diligently (reasonable delay)
·  Prudently- (reasonable care)
· Conflict of Interest
· Act honestly (general good faith)
·  faithfully (loyalty) 
· Keep the mandatory involved
· 
Double mandate 2143 CCQ -2 people who hire the same mandatary 
· As a mandatary you must inform both parties that there might be a conflict of interest
· Very difficult to act in the best interest, therefore you must act in a way that is impartial and neutral
· If one mandator did not know about conflict of interest, they can have all acts performed by mandatary revoked 
· 2146 CCQ- goods or information received by the mandatary must be given/told to your mandator
· Sanctions-
·  You must compensate the mandatory
· Give back any profit made
Week 5 Class 1

· 2147 CCQ – Inform get authorization from the mandator if he is interested in a transaction involving the mandatary
· Whatever the mandator asks, you must answer truthfully
· If you have information that could effect the mandator you must let them know

Duty to Act Personally
1- Substitution (replacement)
2- Help (employee)
3- Several Mandatorys

2140- 2141
1- Subsitution
	-Mandator authorizes replacement
	- Exception 	- Mandators interest
			- Unforeseen event
			- Could not contact Mandator
	If these 3 conditions are met, 
-The mandatary is liable for choosing a replacement
- Mandatary is not liable for replacements actions


2142
2- Help
· If the Mandatary asks another person for help, and they make a mistake, the mandatary is liable (they shield the help)
2144
3- Several Mandatarys
	- Solidarity liable, when 2 mandatarys are hired for the same job, both are liable if one steals etc. the mandator can sue either of them

Obligation to Respect Mandate Limits
- Mandatary is liable if they perform jobs that are outside the mandate limits


Mandator-> Mandatary
· Cooperation
· Provide financial resources
· Pay the Mandatary (if onerous)
· Take responsibility within the scope of the mandate
· If the mandatary goes outside the mandate, but the mandatory doesn’t mind, he can accept the transaction (Ratification 2152)
· If the transaction gives the mandatory the profit it is advantageous (2153) 
· Compensate mandatary for prejudice

 2156- Several Mandators hiring 1 mandatary, the mandators become solidarity liable 

Mandatary -> Third Party
	- Transparent 
	- Secret mandate (2159) a situation where the mandatary works on behalf of a mandator and the third party has no idea (the mandatary is personally liable in this situation)

Week 5 Class 2

Dowll v. Hay-Ellis case

Mandator -> Third Party
· Liability for what is in the mandate 2160- 2162
· At the end of the mandate, the mandatory stops being liable for the actions of the mandatary
· Exceptions	
· Necessary consequence of the mandate (tax info)
· Deferred- loss or harm 
· Third party not aware of end of mandate
· Apparent/Secret mandate 2159-2163-2165
When you have a secret mandate, the mandator must disclose the mandate before being able to sue the third party.
When there is no mandate, but it looks like there is one, then the third party has the right to sue the mandator  (example warehouse director hires company to fix a broken crane, company then says they never gave permission to have the crane fixed and will not pay, in this situation the crane company believed there was a mandate and therefore they have to pay to have it fixed)
· Vicarious liability 2164 
Agent/Principal relationship
The mandator is liable for any harm caused by the mandatary, within the mandate
· Exceptions
· Not employee
· Mandator could not do more to prevent the injury
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