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	Within the legal realm, the notion of intellectual property is regarded as quite complex, as it is continuously evolving in accordance with many social, economic, and technological factors. In addition to this, intellectual property itself is intangible, and quite difficult to define. On a broad scale, intellectual property is viewed as the nonphysical property, which stems from, is identified as, and whose value is based upon some idea or ideas.[footnoteRef:1] To expand on this definition, intellectual property is often viewed as the creative production of one’s mind, often in the form of an idea, invention, design, recipe, and so on. Within the intellectual property realm, there are several different types that exist, and some are more widely known than others. For example, the majority of the public would be familiar with terms such as patents, copyrights, and trademarks. The central focus of the following literature will be based upon the latter. More specifically, for a period of three days, I have kept a journal including every encounter I have had with anything involving trademarks, brands, logos or signs. This experience truly opened my eyes to the importance of trademarks in our society, and the importance that we, as individuals, accord to different brands in our every day lives. Through out this literature, I will begin by providing clear background information in regards to trademarks, in order to create a solid foundation for the remainder of this journal. Following this, I will provide a brief recap of the things I experienced during my three-day experiment. Afterwards, I will touch on some of the more important issues that I have encountered in regards to trademarks. To elaborate on this, I will be presenting arguments as to why I believe trademark law is in my opinion, the type of intellectual property that has the largest influence upon members of society. In doing so, I will reference several academic sources to help illustrate that trademarks truly are all around us, and will also touch on the importance that we, as consumers, place upon individual brands. In addition to this, I will outline some of the clear benefits that trademark law provides to consumers in the market place, by speaking about counterfeit products and related attempts to circumvent trademarks. Finally, I will provide a conclusion where I will aim to summarize all the ideas brought forth, and reinforce the arguments that I will have presented through out this literature.  [1:  Laws 3202 – Sheryl Hamilton, Lecture 1, slide 3.] 

	
As mentioned in the introduction, I will begin by attempting to provide a clear definition of what exactly a trademark is. Essentially, it is a mark that distinguishes the products or services of one trade from those of another, specifically by indicating the source or origin of the trader’s good or services. [footnoteRef:2] What this means is that the trademark should ultimately allow goods or services to be distinguished, while allowing consumers to make informed choices. This is a point that will be touched on further. As far as what is required to establish a trademark, there are three necessary elements: The first requirement is a mark, that must be visible and/or audible, that must be distinct from the product itself. The second requirement is that the mark must be distinctive, or capable of becoming distinctive. What this means is that it must distinguish the product from others, or be adapted to do so. Consequently, a non-distinctive mark is not a trademark at all. Finally, the mark must be used as a trademark, in regular commercial fashion.[footnoteRef:3] While these are the required elements to create a trademark, it is important to note that not everything can be trademarked. Things such as words, phrases, logos and items with distinctive shapes can all fall under the trademark scope. While there are several different aspects that fall under the trademark umbrella, I will be placing most of the emphasis on brands, and logos of particular companies, as they constitute the majority of encountered during my three-day experiment. That being said, things such as the name of a person, or anything that is inherently misleading cannot be trademarked. In order to receive TM protection, the mark must be used, and can also be registered. Trademark owners are entitled to exclusive use of the mark, have the right to free of use the use of confusing or similar marks, have the right to be free of use that will depreciate the goodwill of the brand, and finally, have the right to authorize the use of the mark.[footnoteRef:4] Trademark protection lasts for a period of fifteen years, and can be renewed indefinitely, as long as all the required criteria is still being met. An important that should be noted is the fact that trademark protection is accorded to the first person to use it, not necessarily the person who creates it. This means that the creator is often not the person who is accorded with the rights, if that person or entity does not use the mark. The rationale used to justify the use of trademarks is often related to the labour aspect, meaning the belief is that creative labour should be rewarded. In addition to this, the aim is to protect and promote innovation, create fairness in the marketplace, and protect corporate personality. Finally, trademark law is protected through common law, and federal legislation.  [2:  Laws 3202 – Sheryl Hamilton, Lecture 5, slide 9 ]  [3:  Laws 3202 – Sheryl Hamilton, Lecture 5, slide 10.]  [4:  Ibid, slide 24] 



	Now that a clear understanding of what exactly a trademark is has been provided, I would like to describe the experience that I had during the three days, where I kept a written log of all the “trademark related items” I came across. As I previously mentioned, it truly was an eye opening experience. Through out my daily routines, I could not go more than a few moments without looking around, and noticing easily recognizable marks, signs, logos or brands. This made me question the dependence our society has created upon particular brands, and also whether or not the brand or logo actually leads to a better product or service. This is something that will be further discussed in this literature. That being said, whether our infatuation for brands is justified or not, I do believe that one can be compelled to agree that trademarks are in fact the most important form of intellectual property in regards to average citizens, due largely in part to the significant social implications that are created as a result. During my three-day experience, the easiest thing to recognize was signs, or logos. During my research for this journal, I encountered one author who defined signs as necessary instruments for social existence that perform a variety of functions; and that emerge from the process of interaction between individuals, including specific cases of economic interactions.[footnoteRef:5] This definition illustrates the significance that signs or logos have in everyday life; meaning you don’t have to tell the average individual that the shirt with the alligator logo on it is from “Lacoste”, or the shoes with the swoosh on them are from “Nike”. As far as trademarks are concerned, the concept itself had a gradual beginning, and rapidly gained momentum during the industrial era. Today, trademarks are crucial to the existence of the market economy.[footnoteRef:6] According to this author, trademarks enable consumers to distinguish between different goods, and allow them to recognize their provenance.[footnoteRef:7] Consequently, a trademark is an extremely powerful economic device, and creative distinctiveness is the primary attribute and function. In addition to the economic impact that is accorded to trademarks, there are also several social implications that are involved. The interesting thing that I encountered during my three-day experience, and that is well explained by this particular author, is that a trademark says nothing about the quality of a particular good. That being said, consumers can gain information based on past experiences from the brand, whether they are from other people, or from their own personal experiences.[footnoteRef:8] This thought clearly illustrates the importance that brands, and specifically trademarks, have upon the decisions that we make as consumers. To elaborate, one must consider the alternative situation that would arise in the absence of any trademark law. For example, an individual can purchase a pair of Nike shoes, with the trademarked “swoosh” being clearly visible. This individual can be very happy with the comfort and durability with the shoe. However, when the time came to purchase a new pair, if any company was allowed to market their products with the same swoosh, this individual could end up with a very cheap, non-durable pair, that would be nothing like the last ones he or she bought. The result here would be a huge lack of certainty and predictability in the market place, which would greatly affect both consumers and manufacturers. To summarize, trademarks are able to convey information regarding quality, which facilitates consumer purchase decisions. In turn, this leverages the reputation of producers and creates an incentive for firms to create quality goods, and the end result is a beneficial situation for both the consumers and the marketplace as a whole.[footnoteRef:9]   [5:  “What’s in a Sign: Trademark Law & Economic Theory” – Giovanni Ramello; Journal of Economic Surveys, Volume 20, September 2006, p.548]  [6:  “What’s in a Sign: Trademark Law & Economic Theory” – Giovanni Ramello; Journal of Economic Surveys, Volume 20, September 2006, p.549]  [7:  Ibid, p. 542]  [8:  Ibid p.547]  [9:  “What’s in a Sign: Trademark Law & Economic Theory” – Giovanni Ramello; Journal of Economic Surveys, Volume 20, September 2006, p.551] 


	Another author who’s worked I researched provided some interesting insight on the issue of trademarks, and cited the emergence of the Internet as largely significant on this particular domain. Essentially, this author divided the applicable laws of trademarks regarding the Internet as affect three main areas, being: infringement, dilution and anti-cybersquatting. To summarize his thoughts, the author basically stated that actions are prohibited if they are likely to cause confusion, mistake, or deception on behalf of consumers.[footnoteRef:10] The justification here is to protect consumers from confusion during purchases, which is something we have already touched on. That being said, the author added that these laws help protect producers investments in quality that creates goodwill, which is a crucial point to note. Goodwill is something that companies are brands rely heavily upon to create strong, trusting relationship with their customers. While there is no clear definition, the author broadly defines it as what represents consumers aggregated positive feelings toward the trademark owner.[footnoteRef:11]  [10:  “Deregulating relevancy in Internet trademark law” – Eric Goldman, Marquette University Law School, p.509]  [11:  Ibid, p.558] 


	The following section will be dedicated to the subject of counterfeit goods, which has been an increasingly present issue over the past several decades. While some counterfeit goods or services can be more detrimental than others, I will aim to create awareness in regards to the subject, while keeping in mind how much worse things would be without trademark laws in place. In order to thoroughly discuss the subject, a definition for the concept must be provided. Essentially, to create something counterfeit is to illegally imitate, copy, or duplicate a good; or use a registered trademark without authorization, and therefore, infringe upon the legal right to copy of the rights owner. While this discussion is focused upon trademarks, it is important to note that counterfeit action applies to patents and copyrights as well.[footnoteRef:12] [12:  “The Consumption of Counterfeit Goods: Here be Pirates?” – Jason Rutter & Jo Bryce, University of Central Lancashire, p.7 ] 

Today, the production and sale of counterfeit goods is a significant international industry. The Internet has enabled new methods of distribution for counterfeit goods, and a survey of several countries concluded that production had doubled between 2000 and 2005. This same survey also noted that the countries involved had suffered losses of more than $15.8 Billion during this time frame due to counterfeit goods, though this number is difficult to gauge.[footnoteRef:13] While the issue of consumers purchasing counterfeit goods can seem pretty harmless at a first glance, the reality is that the unregulated nature affects consumer protection, as there is no way to monitor poor manufacturing, toxic ingredients, and so on.[footnoteRef:14] While it is clear that the worldwide marketplace will never be completely free of counterfeit goods or services, it is once again important to note the crucial role that trademark law plays in minimizing the amount of counterfeit activity. Once again, this reinforces the notion that from an every day, consumer level, trademarks certainly are the type of intellectual property with the greatest amount of social significance.  [13:  Ibid]  [14:  Ibid] 


	The final section of this literature will be dedicated to further discussing the relationship between brands and consumers, and the dependence that has been created in the process. As mentioned, the three day journal I kept made me much more aware of the logos and brands that surround us everyday. For example, during the lecture for this very class, I looked around and counted several Apple computers, and countless brand named shirts. This leads one to pose the question, is my shirt truly a better shirt because it has been branded with an alligator on it? Is it truly necessary for me to have purchased a Macbook Pro, just because there is an apple on it, despite the fact I have very limited knowledge of computers? The answer to these questions is certainly up for debate, but once again, this ties back to the notion of brand equity. Associated with this are notions of brand awareness, brand loyalty, and the perceived quality of the product or service.[footnoteRef:15] Whether or not these items are of higher quality due to their brand is once again up for debate, and marketing certainly plays an important role. But the end result is this: Trademark laws allow consumers to make informed, trust worthy choices in regards to their purchases, and the benefits of being able to do so are numerous. Once again, this clearly illustrates the important role trademark plays in our everyday lives, both on a social and economic level. And while arguments can be made for other types of intellectual property being more influential, the reality is the following. Copyrights may be more important for producers, but their impact on everyday consumers is nowhere near as influential as trademarks. As for patents, they certainly play a significant role in the lives of inventors, creators, and innovators, but once again, your regular consumer is not greatly impacted by patents, if at all. That being said, intellectual property is a large, complex realm, and each different type ultimately does play an important role.  [15:  “Brand Equity & Advertising: Advertising’s Roe in Building Strong Brands” – David A. Aaker & Alexander L. Biel] 


[bookmark: _GoBack]	To summarize, trademarks are present in everyday life, they are easily recognizable, and they carry large social implications. Their definition, requirements, rights and remedies are clearly defined, and accessible by all. As mentioned, there are several justifications for the use of trademarks, including the labour rationale, along with the protection of consumers in the marketplace. In addition to this, the emergence of the Internet and social media has had a significant impact on the way we view trademarks today. As was discussed, the production of counterfeit goods is one that is very prominent on a global scale, and one that carries several harmful risks. That being said, the presence of trademark law is able to greatly reduce and minimize the amount of counterfeit activity that is active in the marketplace. Finally, as I have certainly mentioned, the three-day journal which I wrote made me significantly more aware of the relationship between brand and consumer, which again, ties back to the notion of brand equity, which companies strive so diligently to acquire. For all these reasons, I restate my belief that on a social and economic basis, trademarks are the type of intellectual property that impact us the most, and carry the greatest significance in our lives. 
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