Law week 1

· Perspectives of law provide us with a way not only to understand the law as it is but also as it ought to be.
· Reveal understanding about the way societies are constituted (mirror) 
· Help reveal existing hierarchies in societies and also the way societies are held together 
· Perspectives help us answer question such as 
· Is law necessary? 
· What is law? 
· How does law work? 
· Who are the subjects of law? 
· Who makes the law? 
· Not all societies employ law as we understand it i.e. property rights
· Traditional societies after said to rely on custom as source of rules and resolve disputes through conciliation or mediation by leaders/elders.
· Traditional societies more homogenous than modern industrial ones. Shared set of common interests and relations are more intimate
· Informal mechanisms of control are more effective. Example? 
· Points of similarity between law and sociology 
· What is Law?
· No agreement even among scholars
· V&N; law is 1(authoritative 2) reactive 3) interested in problem solving 4) adopts an artificial “black and white view of the world 5) law is seen as instrumental 6) no need to question founding assumptions
· Cordozo- Predictability * 
· Homes jr. Role of the Courts  (realist)
· Ehrlich-“legal consciousness”/ regularity.  Living law rooted in norms or community
· Weber
· “ An order will be called law if it is externally guaranteed by the probability that coercion (physical or psychological) to bring about conformity of average violation will be applied by a staff of people holding themselves specially ready for that purpose” pg7
· Three critical elements
· Pressure or threats must be external from some other source
· Must involve coercion or force (violence) Sanction
· Those who enforce these must have official role to enforce the law. 
· Law is therefore distinguished from customs and conventions
· Customs are rules in definite situations- of relatively long duration and are observed without deliberation and without thinking” There is no sense of duty or obligation to follow them 
· Conventions are rules that involve a sense of duty and obligation. Pressure to conform is exerted through disapproval on those who do not conform. The central difference from law – lack specialized personnel to instrumentalist coercive force. 
· 2 main problems with Weber’s approach 
· Too much emphasis on coercion does not consider the numerous reasons why we comply with the law
· The staff referred to by Weber requires a pretty complex division of labor and implies the existence of bureaucracy. 
· Black 
· Law is “essentially government control”. Law is the normative life of citizens. Public life vs. Private Life
· 4 “styles of law” 1. Penal/ social control 2. Compensatory 3. Therapeutic 4. Conciliatory. * Like sentencing. 1. To punish 2. Retribution 3. Segregate 4. Rehabilitation. 
· Consensus vs. Conflict view
· Consensus (Durkhim, Parsons & Functionalism)
· Society is functionally integrated (whole)
· Relatively stable system held together by consensus on values (shared culture?) 
· Conflict is minimized and seen as needless (inefficient)
· Conflict engaged in by groups who do not yet recognize or understand their common interest (criminal? Outsiders?) 
· Law in the Consensus Perspective
· Law is a neutral framework to mirror and ensure a set of shared values and goals that support and strengthen social order and social stability 
· Law is about harmony and compromise
· **Law is unbiased reflection of existing social consensus** 
· Conflict ( Marx, Simmel) 
· Society is characterized by conflict and is only held together by coercion 
· Order is temporary and unstable
· Groups strive to maximize their own interest
· ** Conflict is essential component of social interaction** 
· Law from the conflict perspective
· Law is an instrument of repression 
· Law is not neutral or unbiased 
· ** Law perpetuates dominant or powerful social interests “ the ruling class” at the expense of other interests, norms and values**
· Everyone has competing interests 
· Natural Law 
· Origins- Ancient Greece 
· Above man made Law 
· Lex iniusta est lex-* “A unjust law is no law at all”* appeals to justice (outside)
· Universal law that pre exists humanity- God given law determined through human reason (modernity) 
· Content more important form (internal morality) 
· Advantages; law must have some “ Moral” content. Provides criteria “ outside” law to challenge law
· Weaknesses; which/whose morality is the morality that should inform and legitimize law? Subjective. 
· Relatively less stable and predictable. 
· Natural Law today
· Cotterrell- natural law “virtually dead” 
· Law cannot be based on absolutes rather must provide a framework for disputes
· Instrument of compromise between interests within fractured, plural’ nation states
· Shift from “what is moral” to “what works” 
· However, elements of Natural law is alive and well
· Us constitution, Canadian Charter, UN Declaration of human rights 
· These are based on moral presuppositions about how human ought to be justly treated. 
· Main question is this Law morality objective.
· Legal Positivism 
· Goal of law is to promote predictability, calculability and stability of social relations 
· Laws are historically& socially contingent 
· Valid law= Valid process
· Commands of the sovereign 
· Not interested in the morality of a law 
· Law as “ a machine” or ”formula “
· Doctrine of Parliamentary Supremacy 
· AV Diecy: 
· “Parliament has the right to make or unmake any law whatever; and further, that no person or body is recognized by the law of England as having a right to override or set aside the legislation of Parliament”
· Advantages predictability calculably 
· Weaknesses immoral law may still be valid law 
· Very conservative approach to law (law follows rather than leads e.g. sexual assault 1983)
· Main question: “ Has this law gone through a valid process?” 
· Legal Realism 
· Emerges predominantly in US in 1920-1930- responses to legal positivism claim that law autonomous from pol.
· Neither Legal Pos or Nat law because it is not asking about the validity of law. 
· Law “on the books” vs. “law in practice” 
· Law not apolitical- made by (& admin by) people to address soc and econ issues of the day. 
· Homes Jr. “judges make law rather than find it “- Law is what the judges say it is (they must know context) 
· “A trial could depend on what the judge had for breakfast”.
· Cannot understand the law- what it is- without understanding what it did, where it came from and who administered it 
· Advantages: non-idealized law, better reflects the reality that law exists within a web of relations which are often messy and most often far from ideal, see connection between law and politics 
· Weakness: Judges and lawyers were still the ones who decided what law is. 
· Marx 
· Firmly rooted in Conflict Perspective 
· Economic laws of history/ Dialetical materialism
· Laws a reflection of economics conditions/ relations 
· “ Your jurisprudence is but the will of your class made into law for all” 
· Capitalism is internally contradictory system which is destined to fail resulting in Communism 
· State, and law, will simply “whither away”- there will be no need for the state. 
· Law= tool of the bourgeoisie to maintain dominance this is primarily done in 2 ways 
· Force 
· Ideology 
· Advantages 1) Recognizes inequalities in society, recognizes these are often a result of an unequal distribution of resources 2) Law has symbolic/ ideological power
· Disadvantage: inequality limited to economic inequality, law only ever a tool of oppression and maintain inequality 
· Main question: “ How doe slaw or a specific set of laws maintain current economics and class inequality?” 
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· Critical Legal studies 
· Emerges in 1970s 
· Mainly “left” academics 
· Critical of mainstream legal field and “doctrinal approach to law” 
· Law was being used as a tool of elites- any theory of law that excluded particular groups or interest was ignoring “reality”
· Cross between Marxist and Legal Realist- Explicitly political
· Kellman- the purpose of CLS is to reveal the fundamental 
· Show law’s indeterminacy (cannot cover all situations)
· Highly controversial mvt- “corrupting students” and cynical
· Advantages move beyond context- looks to assumptions on which law is based, challenges status quo  (individualism)
· Weaknesses no consistent direction as to what should be done; if law is only politics ‘by another name’ then no stability, calculability or predictability (miss law’s power) 
· Main question “what is the context in which law exists and how do the current assumptions/ foundations in law and the legal field create or maintain inequalities in society?” 
· Feminist approaches
· Influence begins in 1960
· Law from male perspective 
· Law only reinforced existing gender relations in which women are still subordinate
· Law’s treatment of women reinforces particular stereotypes and constructions of what it means to be a women 
· Women still objectified in law (e.g. women’s bodies as sites of regulation- reproductive freedoms)
· Advantages recognizes law not natural tool, effects of male lang. on law, highlights ways and means women cont. to be excluded from public institutions and the practices of law making
· Feminist persp. Reinforce the limits of simple formal equality or representation
· Weakness no firm agreement to how law should be understood or how law should be addressed
· Essentialize “women”
· Critical Race theory 
· Very recent 
· Similar to feminist approaches
· Race tied up with construction and admin. Of law and legal educ. 
· Law maintains sys. Of racial inequality 
· Personal narrative and exp. Important source 
· “Intersectionality” – addresses the impact of multiple points of discrimination e.g. aboriginal women
· Advantages Role of races in foundations and operation of law. Highlights the role of multiple forms of discrimination 
· Weakness Idea of race is only macro level ignores interpersonal constructions Like ClS and Fem, just critical
· Legal Pluralism 
· 1980s 
· Multiple legal systems in one place at a time 
· These systems can be overlapping and competing 
· Eugene Ehrlich 1917 concept of living law
· “Law cannot be imprisoned in code” 
· Law’s “center of gravity not in legislation but in society itself” 
· “Laws that dominates life even though it has not been posited in legal propositions” 
· 1) Legal documents 2) observing everyday life of people recognized by formal law and “overlooked” 
· Advantages recognizes everyday practice competing of legal justification and sanction, Law with out states!
· Weakness where can the lines around “law” be founded? Definition too broad and unworkable” 
· Hagan 
· Critical changes to how we “ know the law” 
· “Internal vs. external approaches Doctrinal/ Social science
· “Law on the books” vs. “Law in action” 
· 3 advantages to post doctrinal study 
· Reject idea law sits above society. Begin to understand law through its affects
· Less “formal” manifestations of law e.g. police discretion, plea-bargaining, etc. 
· Law is plural. Not only “criminal law” or coercion (the stick), but also law as “regulation’ and enabler symbolic power
· Plurality of actors& institutions 
· Law is recognized to have symbolic function 
· Provides practical frameworks and symbolic ones to structure and organize people lives/ relations (“legal consciousness”)
· Hoebel The function of Law 
· Law exists to order our lives and give stability 
· Assumption: law is essential to the maintenance of society i.e. must be minimally present
· In primitive societies these “law- jobs” are fulfilled to some degree 
· Other things may accomplish these by law “specific” and explicit
· Law performs 4 functions in all societies “none can ignore” 
· The 4 ways
· The definition of relationships so we know what we can expect 
· The allocation of authority and the right to exercise physical coercion as a socially recognized privilege 
· The disposition of trouble cases as they arise what judges do 
· To adapt to changes in social life and redefine relationships accordingly the ability to evolve 
· Defining relationships 
· Allocation of authority 
· Dealing with trouble cases 
· Changing policies adaptation
· Difference between custom and convention and law based on different type of authority 
· Customs and conventions may provide pressure but the law “has teeth” and conventions may not 
· Law must be relatively flexible 
· Power is “transpersonalized” not merely “gangsterism” 
· Partial- “office must be filled by men” 
· Stability, predictability vs. Flexibility, change
· Max Weber and Authority 
· Weber 3 types of authority 
· 1 Traditional/ Customary 
· Tribal chief, council of elders, monarchy, “irrational”
· Charismatic 
· Personality of leaders, relatively unstable, e.g. Reil 
· Link to “natural law” outside
· Legal/Rational 
· System of “offices”, expertise and bureaucracy, predictable rules, stability 
· These are only “Ideal Types”- method
· The Cheyenne way 
· Reveals Hoebel’s function in the different context 
· Case of Wolf lies down, We can see the 4 functions in society:
· Definition of relations- if you want to borrow you have to leave something as I) security and II) identification of borrower
· Authority has been placed in the Elk elders to give guidance and resolve disputes. Also has authority to get the property back. So they fulfill function of place and judiciary 
· Disposition of trouble cases is with the borrower and wolf lies down. Here restitution is the indicator success. The parties to the dispute are ultimately 
· Conflict as Property 
· Conflict is valuable in a society 
· In our society we have lost sight of their value 
· Christie suggests we don’t have enough conflict in our society 
· Conflict can kill, but too little conflict can paralyze 
· We have been too successful in reading conflict 
· Conflicts are reduced or disappear
· Become the “property” of others
· Stifle change 
· Avoid reducing conflict 
· Its all about distancing 
· 1) Courts and the mundane processes of law are tedious and uninteresting 
· Courts are not accessible 
· Professionalized thieves that steal conflicts
· 4 ways 
· Distanced by physical location of the courts from people 
· Distanced by the involvement of professionals 
· Distanced by architectural complexity 
· Distance is worsened by the presence of the state and lawyers 
· Criminal cases- the ultimate victim is the state “idea of the Kings peace”, The state represents the victim such that the victim likely may never “present their side of the story”
· Result in “double victimization” 
· Monopoly of legal knowledge to protect $$$ and influence.
· Lawyers monopolize disputes
· Conflicts become the property of the lawyers 
· Result is disputants lose control over the resolution of their own disputes- removed from the process. 
· Criminology aims to explain or “define conflict away” 
· From biology (determinism) to economics (Marx): depersonalization is the common result 
· “Reduced the victim to a non- entity and the offender to a thing” 
· Alternative “Tanzania Case” 
· Might stealing conflicts not ultimately reduce the predictability and stability of law (by raising the specters of vigilantism and recidivism? 
· Should dissatisfaction with the justice system figure into or calculation of “effectiveness?” 
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· Conflict as Property 
· Conflict is valuable in society we have lost sight of their value
· Conflict become the property of lawyers/ State – link to Kings peace
· Result= disputants (“lay” people) lose control over resolution and are removed from process
· Criminology aims to explain or “define conflict” (find causes “outside” actors)
· Image of “healthy” relations (as non-conflict) 
· From biology (determinism) to economics (Marx) depersonalization is the common results (collapse ‘responsibility’)
· Reduce the victim to a non entity and the offender to a thing” (Christie)
· Natural Law link 
· Positive law must conform to Natural Law 
· Law must have “outside” component and can be judged based on “natural order”
· This can be seen as “morality” (depending on your vision)
· Durkeim Morality and Law 
· Society is a “moral phenomenon” 
· Individuals influenced by moral context 
· Ideally society founded on set of shared values maintain social solidarity 
· Shift form “mechanical solidarity” (pre-mod) to “organic solidarity” 
· Shift from religion to new social institutions to maintain social solidarity 
· Shift from law as ‘repressive law’ (crim) to restitutive law
· How is morality different from law 
· Morality concerned with only right and wrong Modern law= framework to peacefully solve conflicts flexible and changeable
· Morality often vague – Law has to be specific 
· Modern moral thought understands morality as ‘relative’ dependent on subjective views of individuals 
· Morality is uncertain 
· Law claim to be knowable & objective “predictable and Calcuble
· Legal disputes have answers they are authoritatively decided by judges moral disputes can go on forever 
· Consequences of breaking moral rule are different than for breaking a legal rule 
· Law relatively fixed through institutions morality today largely dethatched from formal instructions 
· Law is therefore is argued to be more stable or rigid and morality more flexible 
· Relativity and Plurality problems 
· Can law be the foundation for moral choices?
· Fitzgerald Tragic Choices 
· We can be confronted with decisions with no ‘right’ answer in life we must make “tragic choices” 
· Questions 
· Can law help us make these choices? Or can law understand these all
· Ion there danger in applying law to all (or even some) moral issue 
· Is there an “outside” to law? Blind spots?
· What is the danger of such justifications? 
· 9/11& shooting down hijacked aircraft 
· Torture?
· R.V Dudley & Stephens (1884) 
· Legal issue involves the definition of murder as unjustified intentional killing
· Possible exceptions to this rule 
· Self defense 
· Wartime 
· Police pursuit 
· Euthanasia 
· Others?
· Significance of the case
· Still important for common law ‘defense of necessity’ Illustrates policy aspects of law 
· Illustrates moral aspect of legal decisions 
· Illustrates the importance of understanding social, historical, political context of court cases 
· Tension between custom (custom of the Sea) and the law of the Land 
· Role of the jury (fact/law distinction)
· Legal facts of the case 
· Shipwreck (English yacht off coast of Africa
· All survive 
· Day 18; Dudley & Stephens suggest possibility of sacrificing one person 
· Day 19 suggestion for drawing of lots (Dudley)
· Day 20 Dudley & Stephens suggest killing Parker & do despite Brooks dissent 
· All three eat Parker and drink his blood 
· Day 24 Dudley Stephens and Brooks all rescued 
· The court recognized that they could no have know that they would of died at that time they did 
· Legal issue was killing of Parker murder? 
· Major anomalies in this case
· Existence of the special verdict by jury why Juries determine guilt not judges 
· Tried at Queen’s bench Division not locally 
· Legal arguments by parties to case
· Crown = intentionally killed Parker without legal justification 
· Defense (Colin)= 1) jurisdiction (quickly settled- the case would not be settled on technicality) 2) killing was justified by imminent starvation 
· The Foundations of Necessity 
1. “Necessity knows no Law” “state of Nature” argument 
2. Impossibility of free will (duress) 
3. Utilitarian defense 
4. Human Frailty (an excuse not a justification) 
5. Killing never justified but could be “excused” 
6. Divide between conviction (law- “judgment”) and sentence (politics- prerogative of mercy) 
· Lord Coleridge reasoning 
· Acknowledge difficulty of situation 
· Rejects the defense arguments of necessity as “ dangerous” and “immoral”
· Reflect view that “duty of the judges is lay down morally correct standards of behavior, even if they are standards that are difficult to follow” 
· Critique of Lord Coleridge’s decision 
· No legal precedent in area of the ‘ defense of necessity’ 
· Weak moral support for guilty verdict 
· Did not address reality of life at sea – self sacrifice or inaction 
· Coleridge had a choice despite his claims to the contrary 
· Real reason for conviction was policy decision (law and politics 
· Evidence of policy decision 
· Initial decision to prosecute by the Crown; 
· Special verdict (uncertainty in the jury); 
· Sentence and especially aftermath
· Verdict 
· “A cruel but essential formality” 
· Guilty of Murder of Parker 
· Sentenced to death 
· Royal prerogative of mercy 
· Request for pardon received before sentence had even passed 
· Served to kept capital punishment to “acceptable level” strict death sentence 1884 (formality of law maintained) discretionary 
· Released after 6 months
· Context(s) of the Case
· Long history of the Custom of the Sea i.e. Cannibalism “living law”
· Social dislocation caused by industrialization (Marxist) 
· Survival Cannibalism (Custom); 
· Dudley& Stephens totally open about killing – surprised by arrest and persecution. Why? 
· Actual, widely understood social practices (customs) of sailors 
· Casting of lots (victim and Killer)
· Cook often given the grizzly task
·  Head removed 
· Clash between positive law and customary rules of the sea well established 
· Social context; 19th cen. England- inequality and social unrest 
· Mass Poverty Swelled ranks o’displaceed industrial working poor 
· Political Context: tension between the Crown and Home Office (state)
· Symbolic message of the sentence 
· Authority of law must not be challenged
· If you said it was okay for them to kill parker because they were starving then if you are starving no laws should apply i.e. theft
· Conversation between Judiciary and Parliament 
· “ There is no safe path for judges to tread but to ascertain the law to the best of their ability and to declare it according to their judgment; and if in any case the law appears to be too severe on individuals”
· The personal Aftermath 
· Dudley “retires” to Australia to become a merchant 
· 1st man to die of Bubonic plague in Sydney (46 years old)
· Stephens returned, hesitantly, to life as a sailor 
· He lived longer than Tom but died poor and alone after years of battling depression and alcoholism 
· Brooks lived longest also died poor & alone, still haunted by the ill-fated voyage that assured his place in (legal) history 
· “Never will men return to these shores and freely confess what they have done”
· Questions 
· Were there any ”morally relevant” facts that were not considered legally important? 
· What if they had actually ‘drawn lots’ 
· What about Brooks?
· Can you see a link between wolf lies down and this case
· Does “Necessity know no law”? Who should determine?
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· Devlin & mill on law & morality 
· Framework of social “liberalism” and “conservatism”
· Mill- principle of harm & conditions necessary for state to infringe on individual freedom 
· State to infringe on individual freedom 
· State should get out of the morality biz 
· Wolfenden Committee (1957) 
· Should homosexuality be criminal offense? 
· “There must remain a realm of private morality and immorality which is, in brief and crude terms, not the law’s business” 
· Pithy Trudeau quote The state has no business in the business of the bedroom of the nation
· Devlin; We may not need common religion but need a common morality “legal moralism”
· Mill’s idea based on human fallibility; “That mankind is infallible; that his truths, for the most part, are only half truths; diversity not and evil but a good” 
· Devlin: Mill too idealistic
· Split between F of Thought / F of Action
· “It is not feasible to require any society to permit its own destruction by that which, whether rightly or wrongly, it honestly believes to be error in case it may be mistaken”
· We may be wrong but this not enough to prevent State intervention 
· Mill’s warnings about intolerance has “forever placed all free men in his debt but it is a different time says Devlin (society more “secure” _much less solid) 
· Nostalgia- the touchstone of conservative position 
· Law must set boundaries and limits 
· Life cannot be made “intolerable” for majority (Devlin)
· Devlin suggests that Mill idea of a free society tolerance is a much a utopia as heaven is. Do you agree? 
· Can we hold to Devlin’s view in a society that claims to be “multicultural”? 
· By Devlin’s logic is there ever “victimless crime”?
· Aren’t all rights claims seeking protection against “a majority” in a democracy 
·  R v. Butler (1992)
· Important: Precedent setting case in Can law Are obscenity provisions in C.C.C a violation of rights (spec.2(b)- expression)? 
· Can we still think of obscenity in moral terms? Is there any other way? 
· Charter Challenge framework (much more on this soon) 
· Is there a rights violation?
· Facts 
· Butler owns Winnipeg porn shop 
· 173 charges for obscene material- under a variety of charges 
· At trial, the judge finds Butler guilty on 8 charges relating to 8 films 
· 242 acquittals on other material 
· The Crown appeals against acquittals and butler appeals on the 8 guilty charges 
· Majority of Appeal Court finds in favor of the Crown and enters conviction on al the other charges 
· Butler appeals 
· Court applies a community standards test the problem is how do we determine these community standards? 
· Court holds that the ‘community standard’ must: Be a “ national” one- not based on a small community (e.g. porn clientele). One not only based on a small community (e.g. porn clientele). Standard must be “universal” context irrelevant, either obscene or not 
· Not necessarily be proved by Crown (too hard) 
· Respond to changing social mores/ norms 
· Is it possible or right for us to censor based on our notion of what others in society will tolerate? There has been no causal effect shown between porn and harm directly, does this make a difference? 
· Some material will be problematic for some segments of society. Does the context of the materials matter
· Degrading and Dehumanization test 
· These materials place women in positions of subordination, submission or humiliation 
· “Run against the principles of equality and dignity of al human beings” 
· Consent CANNOT be given 
· The presence of this material almost always fails community standards test “not because it offends against morals but because it is perceived by public opinion to be harmful to society and particularly to women” 
· Harm, not individual “tates” 
· 3 categories of Porn p99
· All pornography “harmful”? (Devlin v. Mill) 
· “tends to undermine moral fibre”
· Must be obj. community stds not “tastes of judges” 
· Harm 1. Anything that “predisposes persons to act in an anti social manner as, for example, the physical or mental mistreatment of women by men or either way around 
· This test was too vague 
· Legal Moralism 
· Cannot be “reasonable limit on freedom”- too broad! 
· State was acting as “moral custodian” in sexual matters & imposed “subjective morality” – violationg the core of the social contract – Violation of individual rights 
· The Court ruled for the first time using harm 
· Little Sister’s v. Canada (2001)
· Vancouver bookstore specializing in sale of books and mags to gay & lesbian community 
· 15 years shipments been “ systematically targeted” by Can. Customs (seized, detained, damaged, destroyed) 
· Customs laws allow customs officials to seize materials that may violate 163(8) of C.C.C
· De Facto censors- BC (1989-1992) 14 charges under obscenity provisiins- 34,748 shipments prohibited by Customs (Busby). 
· Censorship alive and well, no?
· Does Customs legislation violate freedom of expression (s. 2b) and Equality (s.15)?
· If so, can these be justified? 
· Bigger issues: 
· How does Butler’s “harm-based test” apply
· “community standards test” discriminated against them as it applies to gay and lesbian materials 
· National criteria too broad- references “prevailing standards of morality” based on heterosexual norms 
· In this context, gay and lesbian materials will always be obscene 
· The court ruled there was no violation of s. 15 as far as harm test was applied 
· Court did find Can Customs had been unfair and discrim. In their treatment of little Sisters. 
· But said the issue was with administration of the law, not the law itself- Law not changed & no practical remedy offered 
· NO changes happened 
· Pickel argues 
· The court failed to account for complexity of little Sisters argument that “community standards” and “harm” would discriminate against gays and lesbian material 
· Failed to see the weight of dominant heterosexual criteria relied too much on “tolerance” of community 
· She says it’s a harmful development of the law 
· They make harm even more unclear 
· What changed 
· No change in Customs laws 
· No change in ‘community standards” or harm (but definition of harm made even vaguer!) 
· Still holding to a “one size fits all” model of obscenity 
· “Swinger’s Club” Cases 
· R v. Labaye (2005) 
· At trial, accused convicted. J. said: 
· Accused’s apt. was “public place” 
· Found “social harm” Sex took place in presence of other members. Conduct was “indecent” because it was “degrading and dehumanizing” and would induce “anti-social behavior” by disregarding moral values & raised the risk of sexually transmitted diseases. 
· Majority of the Quebec Court of Appeal agreed 
· “ the voluntary character of their participation did not diminish the resulting degradation, loss of integrity and self respect” 
· Q Are acts that went on at L’Orage “acts of indecency”? 
· Yes= convicted “common bawdy house” 
· No= private affair and the state has no business 
· The changing test of “harm” 
· Crown must prove (beyond a reasonable doubt): 
· That, by its nature, the conduct at issue causes harm or presents a significant risk of harm to individuals or society in a way that undermines or threatens to undermine a value reflected in and formally endorsed through the constitution “kinds” 
·  The verdict Autonomy and liberty o’the public was not affected 
· Only those already disposed to “this sort of sexual activity” allowed to be a party 
· No evidence of anti-social acts or attitudes toward women “or for that matter men.”
· No one was pressured to have sex, paid for sex, or treated as mere sexual object
· Dissent Move to exclusive Harm- based test: “neither desirable or workable” 
· Should continue to have “contextual approach” 
· “Social Morality” still alive and well 
· Community Standards test has gone out the window 
· Doesn’t Harm test still rely heavily on interoretations of what is an d what is not acceptable for community 
· Practices deem sufficiently “unacceptable” would constitue a threat to “ proper functioning of society”, no? 
· 
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· Constitutional law 
· What is constitutional law?
· What is “entrenched” legislation?
· 3 components of Canadian Con. Law
· 1. British foundations (BNA/ Constitution Act 1867)
· 2. Federalism 
· 3. Canadian Charter of Rights and freedoms
· British foundations 1. Parliamentary Supremacy 2. Rule of Law (Dicey) Roncarelli v. Duplessis (1959) 1. Law must be applied equally- trans-personalized, non-arbitrary 2. No one is above the law. Impartial administration of law. Judges must not be swayed by politics. Security of Tenure, Separation of Power judges cannot be part of govts. 3. Laws are duly generated by constitutional authority- a body must have popular and legal legit. To enact laws. Court must apply these laws in practice.
· Roncarelli v. Duplessis 
· R. Is a restaurant owner in Montreal and J. witness
· Provided bail in cases of j. Witnesses being arrested for handing out pamphlets thorn in the side of D. 
· Premiere (Duplessis) Called Archambault (liquor Licensing Commission) _ revoke R’s liquor license “forever” 
· Q: Does de facto right of Executive allow him/her to “exercise statutory public function” to deliberately and intentionally destroy the vital business interests of a citizen?
· SCC split 6-3 Action beyond “discretion” D. acted “beyond any function or duty committed to him” therefore in a “private capacity” and therefore liable 
· Reaffirmed principle in “unwritten constitution”- the rule of law
· More recent important events 
· “Reserve Power” Affaris 
· King- Bying affair (1926) (Meighen) 
· Harper’s Request GG Prorogation of Parliament to avoid vote of non-confidence (2008)  
· The Constitution Act (1982)
· Federalism 
· Canada divided between the fed and pov Govts 
· Sect. 91 & powers w/”residual powers” going to the Fed Govts 
· “Co-operative federalism” (P.Hogg) 
· P.O.G.G vs. Life Liberty and pursuit of happiness
· Canadian dereference to law and role of the state (generally Conservative)
· Centralization vs. Decentralization 
· 1st way a law can be unconstitutional “intra vires” and “ultra vires” 
· Why insite is interesting for federalism 
· Insite argued it was “health care” and thus a “protected core” of prov. Power. As such, health care decisions not be negated by fed. Law 
· Trial=loss/ Appeal= win/ SCC=loss
· “Interjurisdictional immunity” – very rare
· Never worked in favor of prov. – only federal ones to date 
· Absent Charter issues (which won the day) Fed. Crim law prevails- “paramountcy”
· Constitution Act 1982 
· “Patriation” of the Constitution (not just act of Brit Parl) 
· 2 important changes ability to amend Constitution (amendment formula) 
· Canadian Charter of Rights and Freedoms 
· *Amendment Formula 
· “General Amendment Formula” (House & Senate + 7/50 formula)
· Unanimity- monarchy, Prov. Rep, French & structure of Supreme Court 
· Relations between the provinces. Requires only consent of Fed gov’t.
· Quebec never signed the Constitution Act, 1982 
· Patriation Reference, (1981) 
· Quebec’s consent not required (Cont. source of anger) 
· Canada’s failed attempts at Constitutional reform 
· Meech Lake (1987) & Charlottetown Accord (1992) 
· Ongoing debate if Quebec a “nation” or “distinct society” 
· Reference re Secession of Quebec (1998) 
· Can Quebec separate unilaterally? 
· Recently maj. Of Quebecers reject narrative of “night of long knives” 
· Reference re Secession of Quebec 
· Principles emerge from text, historical context, interpretative history 
· 4 principles of Constitution - federalism, constitutionalism, Democracy and minority rights
· Democracy= dignity & value of discussion and participation (listen to dissent) 
· In fed. There may be different “majorities” 
· Minority Rights = history of lang. and educ. rights & gestures toward treaty rights & rights of aboriginal peoples 
· Further Constitutional Q’s 
· Can Canada accommodate the regional diversity of Canada with its current Constitutional structure? 
· Is provincial separation a real possibility in Canada? 
· Can Canadian first nations be fully recognized without constitutional change?
· Does the Senate requires amending? 
· Regional Representation 
· The Charter 
· “Entrenched” 
· Major shift in power from leg. To judiciary (change in Canada’s “legal culture”- Russell 
· Increasing “litigiousness” of Canadians (link to Christie?) 
· Less deference to authority. Less trust in gov’t, more trust in judiciary as “guardians of rights” 
· Principal of judicial review 
· Less “political” and more “trustworthy” 
· Dominance of the Common law system means even more role for judges 
· History of the Charter 
· Bill of rights (1960) 
· In part a response to UNDHR (1948) 
· Not entrenched 
· Only applied to Fed leg and reg 
· First signs of the Parliamentary Supremacy vs. Judicial “activism’ debate 
· Application of the B of R was “patchy” and inconsistent cases. 
· Charter test 
· All laws must be consistent with the rights laid out in charter 
· Legislation can be “struck down” rendered of no force or effect if it conflicts
·  The Oakes test 
· Is there a rights violation? 
· Can these violations be “demonstrably justified in a free and democratic society”? 
· Pressing 
· Minimum impaired 
· Proportionality between ends and means 
· Rational connections 
·  
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· The charter 
· Dominance of the common law system means even more role for judges. Limited role of legal academics. 
· Shift from Parliamentary Sovereignty
· All laws must be consistent with rights laid out in Charter 
· Legislation can be “struck down”/ rendered of no force or effect if it conflicts 
· What rights are guaranteed 
· Issue many laws conflict in some way! Rights are broad but also never absolute 
· Laws Can override constitutional guaranteed rights if it can meet the test set out in R. Oakes 
· Accused argued “reverse onus” to prove he was not intending to traffic was violation of his Charter rights. 
· Court agreed- prohibiting narcotics was “sufficiently important” but failed the “proportionality test” as there was no rational connection” between the fact “ fact of possession and “presumed fact” of possession for purposes of trafficking
· Constitutional Law today 
· Division of Powers 
· Charter Challenges  (Notwithstanding clause) 
· Constitutional law less procedural and more substantive est. legal principles 
· Clear link to Canadian Identity 
· Doctrine of Progressive Interpretation read in social context 
· Constitution as “living tree” Edwards/ “persons Case” 
· “The British North America Act planted in Canada a living tree capable of growth and expansion within its natural limits” 
· Historical sources of Can law? 
· Historical development 
· 3 founding laws
· European law does not enter a legal vacuum 
· Present day dominance of common law a product of “politics of conquest” i.e. not by accident 
· 2 stages of reception 
· Informal reception (legal plurality) 
· Formal reception (institutionalization) 
· International Law- more influence today- next term 
· Aboriginal Law
· Plurality of “highly complex” legal systems prior to colonization. Clear rules on property, hunting, relationship, etc. 
· First discounted by French Champlain “they are for the most part a people that has no law” 
· Recognized in early treaties (legal pluralism)- neglected as English population rose. First people less strategy important 
· Early treaties concluded to secure critical support of first nations 
· Largely abandoned in pursuit of assimilation policies 
· Reserve system 
· Band councils with limited powers 
· Classification systems status vs non status
· A legacy of broken promises 
· Royal Proclamation 1763
· Acknowledged Aboriginal right to the land held “in trust” 
· Indian Act 1876 
· Assimilation segregation 
· Model for Apartheid state in S. Africa 
· Constitution 1982 recognizes treaty rights section 25 of the charter 
· Starting in Calder the Court recognized wide range of rights many agree but what this looks like is the issue 
· V&N discuss some recent legal victories 
· Recent calls for recognition of ongoing influence of Aboriginal law- lawyer training 
· French Civil law 
· Civil Law 
· Law result of abstract ideals and principles- historically independent  
· Roman origins law of citizens 
· Key Sources Academics and teachers 
· Systemized codes of law (Napoleonic Code (1804), Quebec Civil Code(1994) “codified” 
· Existed in Quebec> 100years before British conquest 
· Formally recognized in Quebec Act (1774) 
· Failure of English assimilation policy 
· Continuity of civil law in Quebec 
· Today majority of court procedure indistinguishable from (“bears essential”)
· British “Common law” 
· Norman Conquest of 1066 
· Pre- 1066 England divided into shires each own court 
·  Post conquest new King’s advisers take over the highest courts and new local post created 
· Power of the Crown less limited by actual presence of the sov
· Concept of “Kings Peace” established 
· Royally appointed judges based in London sent out on “circuit” to deal with serious cases and oversee local admin. 
· Judicial decisions built such that law that was “common” to the whole realm
· Common Law
· Based on local solutions not abstract principles (ideal vs. pragmatic) 
· Justice requires “like cases be decided alike”  
· Continuity, uniformity and predictability. Body of “common law” emerged (opposed to local custom)
· Today in Can ‘common law’ is often understood as “judge made law” as opposed to statutes enacted by Parliament (e.g. common law def. of marriage, criminal law defense like self defense & necessity)
· “Principal” Sources of Can law 
· Making law 
· Robert cover- jurisgenerative capability” 
· Statutes (Parliament) 
· Democratic Legitimacy 
· Still tied to the idea of Parliamentary Supremacy 
· Process of making Law 
· Case Law (Judicial decisions- “Common Law”) 
· Flexibility (“dynamic”) through interpretation 
· Judges should not make law only interpret existing law 
· 2 dangers of “judge made” law 
· 1. Misinterpretation- loss of legitimacy 2. Reversal- consistency and predictability 
· “Subsidiary” Sources of Can Law 
· Customs 
· Does not play large role in Canadian Law 
· Exception: Constitutional Law (Partition and Secession Reference) Custom in International Law 
· Books of Authority Secondary Sources that judges can turn to for guidance 
· Legislatures (political) 
· Enact Statutes- primary task of Parl
· Federalism BNA 91&92 
· V&N 
· Finally of pronouncements (+ prerogative powers
· Drastic change with “stroke of a pen” 
· Anticipate potential issues (rather than actual) danger of “moral panics”
· “Security” 
· “Health of community” – “Moral Entrepreneurs” 
· Need not be justified- but politically accountable 
· Not be bound by past laws or pronouncements 
· Speed 
· Bullying example today
· Functions of Legislatures 
· 1.Conflict Management compromise/ negotiation, not necessarily “ends dependent” (debate a good in itself) democracy as debate and dissent 
· 2. Integrative like Const. est. common identity (social rendered visible) speak on behalf of “all Canadians’ representation 
· 3. In Canada “special relationship’ with first nation royal proclamation 1763- land held) 
· 
· 
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· Principal Sources 
· Statutes 
· Codified law 
· Democratic process 
· Democratic Legitimacy 
· Case law 
· Est. through decisions 
· (e.g. Harm in Butler, Necessity in D&S) 
· Result of judicial interpretation 
· Morton seen originally as “elitist” 
· Administrative Law- “creature of statute 
· Neglected role of agencies 
· More important rules making machines 
· “Creatures of Statute”- regulatory agencies ex. Liquor control, Workers Comp, CRCT 
· Functions investigation, rule-making adjud. (Due process & nat. justice), enforcement 
· Merits speed, informality, flex, expertise (tech), and continuous surveillance of industry/ relation (specialized). 
· Trouble. “Regulatory capture” (e.g. oil spill in US), informality, inaccessible 
· Adjudication vs. Legislation 
· The courts Focused (rights), Piecemeal (individual), resolution, Legal facts, Reactive
· Legislatures Broad, Problem solving, Process (means), “social facts”(political), Proactive (moral panics)  
· Problems with judicial lawmaking 
· Rigid-Courts tend to be conservative & rigid (enforce strict liberal values) 
· What is the source of the Court’s legitimacy 
· “Translation issue” 
· Misinterpretation- Judges may misinterpret the intentions of legislators 
· Reversal- Courts may need to reverse past decisions 
· How can it do this without admitting that it was wrong in the past 
· Interpreting Statutes 
· Problems 
· Language & indeterminacy  (realists & CLS)
· What do judges ref. when interpreting statues? 
· 2 main approaches- inside/ outside 
· Interpretation Acts 
· Rule of Statutory interpretation 
· The plain meaning rule (literal) 
· The Golden rule (absurd) 
· The Mischief rule aka the rule in Heydon’s case out of context 
· “Modern Approach” – contextual 
· Applications and Interpretation 
· “The persons Case”
· R .v. Hasselwander (SCC 1993) 
· R. V. Scott 
· “The result, as so often the case where courts mutilate logic and language in an attempt to beat effectiveness into defective governmental drafting, is uncertainty, anomaly and injustice 
· Interpreting Cases and Precedent 
· Fundamental justice = “like wrongs deserve like remedies” 
· (Non-arbitrary/ link to Rofl) 
· Morton “reasoning by example/ Balance innovation & continuity 
· Anatomy of a judicial decision 
· Split of fact and of law 
· Link to role of jury as “triers of fact” 
· 2 basic parts Ratio decidendi reason of the decision Obiter dictum outside facts  
· Source= weight/ “bindingness” 
· Split decisions (from Appeal Courts)
· Atiyah- Doctrine of Precedent 
· 2 limitations 
· Theoretically clear but often “blurred” in practice 
· Multiple reasons 
· Multiple judges 
· Morgentaler decision 
· Higher courts bind lower courts & highest Court no longer bound by its own decisions 
· Who binds who in Canada 
· *Single decision vs. “cluster of decisions” 
· ‘Organic growth’ of common law 
· 
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· Facts/ law split 
· 2 limitations 
· Theoretically clear but often “blurred” in practice 1. Multiple reasons 2. Multiple judges. 
· Higher courts bind lower courts & highest court no longer bound by its own decisions 
· Who binds who in Canada 
· Single decision vs. cluster decisions”
· Llewellyn and the Realist take…
· “Strict view” vs. “loose view” of precedent 
· Scalpel analogy 
· Strict view 
· Narrowest view of a decision 
· Used on “unwelcome” precedent 
· Casting off the weight of past cases 
· Loose view Broadest view of a decision 
· Used to capitalize on welcome precedent” 
· Using cases as “spring boards” for your own argument 
· Doctrine of Precedent is “ Janus- faced” 
· One approach “gets rid” of a case and the other seeks to include” cases to support claims 
· Lawyer must seek to maximize the value of a precedent to do this means know both sides! Must be able to “persuade” the court through reference 
· The past remains a common ground but permits change just as much as not 
· We must appreciate how little in detail you can predict out of the rules alone and how we must turn.
· Todays Focus 
· Dispute “resolution” as the goal of law? 
· Does law ever really “solve” conflicts?
· Dispute Resolution (v. management) 
· Adjudication = formal court process civil & criminal 
· V&N spectrum of resolution options 2 types (informal and formal legal) 
· Informal from negotiation to dueling 
· Mnookin- “private ordering” 
· Community Based (re-integrative shaming”) vs. Ritualized (court process) goal same? = Resolution 
· Link back to Hoebel’s “law jobs”
· Lempert on Role of courts 
· More than merely “the deciders” 1 Establish norms 2 Ratification 3. Increase costs 4 Educative functions define “common interests” 5 Court staff mediate & encourage settlement 6 narrow decisions- promote agreement 7 Authoritatively end cases.
· Reality of the Court’s role 
· Vast majority of Criminal Offenses (approx.. 90%) are “plead out” before reaching the court (risk & cost) 
· Judges increasingly in bureaucratic role 
· Macaulay: other norms guarantee contracts- courts are “ the last resort” for contract enforcement
· Mnookin: Court less and less involved in divorce and custody today 
· Courts must invoke one or more “styles” of law/ social control 
· Compensation, Conciliation, Punishment, Treatment 
· Are these are increasingly blending together? 
· Consequences of  ‘rise’ of therapy & expert knowledge in 2 weeks!
· Essential Characteristics of Canadian Courts 
· 1 Adversarial system- legal fights 
· 2 open and Accessible
· Young offenders & Publication bans 
· Violations of public right to know
· McLahlin CJ “more effectively communicate decisions to public” 
· “Air of formality”- ritualized 
· Manners versus merit 
· Exclusive & mostly “alienating” 
· Closure of specialized knowledge 
· Adversarial vs. Inquisitorial systems 
· “ideal models”/ reality is much more muddy 
· Adversarial; “a procedural system in which the parties and not the judge have the primary responsibility for defining the issues in dispute and carrying them forward through the system 
· Inquisitorial: the Court, or part of the court, has an active role in uncovering facts in the case (e.g. “investigating magistrates”
· 5 key Differences
· Responsibility for evidence 
· Pre trial Process Truth @ trial vs. Mistrust of State/ Presumption of guilt 
· Discretion Prosecutorial discr. / Guilty plea vs. value of process 
· The trial process active vs. passive judges 
· The role of the victim Witness vs. Participant 
· 2 main principles o’ Adversarial system 
· Party- Autonomy 1. Limits the j’s function to only disputes brought before them 2. Parties bear sole responsibility for defining the dispute to be adjudicated 
· Party Prosecution 
· Parties have right and responsibility to bring forward disputes and evidence to settle dispute 1. Outcome and process has more legitimacy if conducted through an adv. Process 2. Adv. Process increase accuracy of fact finding (2 reasons- 5 assumptions 
· In line with liberal political and economic ideology 
· 1. Self interested individual 
· Suspicion of the state 
· Participation of the individual 
· Cathartic Effect battle affect
· Role of Counsel guard against isolation
· Appearance of impartiality 
· Accuracy of fact finding 
· 5 assumptions 3 the parties have equal capacity, skill and resources.
· Fight theory vs truth theory 
· Critical of strict adv. System not advocating inquis sys 
· Economic Factors determine outcome of court process 
· Courts not interested in truth but only facilitate legal ‘fights’ where those with more resources almost always prevail 
· Not “true justice” because democ. Assumes basic “equality before the law” – lacking in current system 
· “We must acknowledge… that frequently we are “selling justice”  
· any court’s decision is “not a mere private affair” the courts (as a social institution have an interest in the decisions they render- Not passive, neutral 
· “Fundamental problem” of justice system is that it assumes all parties equally able to pursue legal claims 
· Resources? Access to expertise 
· Issue of  “accessibility” & Legal aid we return to in coming works with Galanter & McLachlin
· Frank Solutions 
· Official Evidence Gathers 
· Judges and parties may choose to ignore evidence 
· Public prosecutor (in “criminal” & “private” matters) 
· Independent council 
· Similar to “public defender” in some jurisdictions 
· Understood his solutions not perfect will still take place in context of the “ trial process” which has as its aim basic conflict resolution and adjudication, not necessarily truth. 
· 
· 
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· ADR & Restorative justice 
· What is the difference? 
· The language of ADR is usually applied to civil disputes 
· The language of Restorative justice is usually seen in Crim. Law 
· What is the link 
· Focus is problem solving (reconciliation” rather than on guilt/ liability- minimize future conflict harm reduction) 
· From ending- solving disputes
· Participation of all parties 
· Diversion of cases from formal justice system 
· Practical reasons not philosophical 
· Trubek: “No one really believes in law anymore” 
· Recognition of the weaknesses of a zero sum model of dispute resolution 
· Cost and time- unequal access/ justice delayed is justice denied 
· Law party satisfaction
· Transformation of traditional approach (breakdown of “party autonomy” in adversarial model)
· “Adjudication” to “therapeutic” role of the courts 
· Black’s style of legal ordering “punishment”- “conciliatory” & “therapeutic” 
· In criminal law focus is shifted form punishment to recitizivisim 
· What is restorative justice 
· Focus on wrong done to person & community 
· Goal is to 
· Restore the relationship between victim, offender, the community
· Prevent future crime from occurring 
· Give victim a chance to express feelings about the harm and how they think it might be avoided in the future 
· Requires offender to recognize harm, their responsibility in that harm and make amends- to victim and community 
· Seeks “healing, forgiveness and active community involvement”  
· E.g. sentencing circles, victim offender mediation, family conference 
· Alternative Dispute Resolution 
· Cost (parties & justice system), Accessibility, speed, Efficiency 
· “Reduce unnecessary confrontation” de dramatize 
· Opposite of “ritualized combat of the Court” 
· Recog. Ongoing relationships (parties not “autonomous” as such 
· Resolve makes sense for all involved 
· The ADR spectrum Range of processes 
· Negotiation, Mediation, Arbitration, Adjudication 
· Mediation’s many faces 
· Community based 
· Interest based & rights based med. 
· Family law and custody disputes 
· CASE Cost accessibility speed effiencenty 
· Court- ordered mediation> mandatory mediation 
· Ontario civil Disputes non vol and pressure to settle 
· Ombudsman processes investigation and mediation role 
· More present in large bureaucracies e.g. universities hospitals 
· Similarity to frank’s “independent fact finders” 
· Issue: “Faith- based” Arb –civil affairs 
· Issue: growing presence of legal profession in mediation 
· Professionalization of mediation services- ‘colonization” 
· Lawyers monopoly/ on legal services 
· ADR sees conflict take place in comm. Not limited to individual + judge not outside stranger 
· Broken relationships confronted and “reconciled”
· Different view of Justice. Law = justice 
· Justice is not dispensed by the government 
· Beyond “process” questions – Alternative view of dispute 
· “Resolution” must give way to “reconciliation” 
· Conference resolution processes based on ideals (“statements of hope”)- perhaps of a alternative variety than Fiss 
· Too often “conflicts” have been reduced to caricatures 
· The Liberal position
· Assumptions 
· Justice system reflects shared values in society 
· Justice process is a manifestation of this “consensus” 
· Everyone is equal before the law 
· Faith- based could not be accommodated because divides citizens 
· “Threatens our “common good” “there will be one law for all Ontarians” 
· Critique 
· See ADR as a “second class justice” because it is not committed to R of L due process, or the adversarial trial process (these seen as the measure of true justice”) 
· Fiss Critique 
· Process approach- faith in law 
· Based on “ideal” 
· “Inefficiency” of informal processes 
· “Justice as principle- fiat justitia ruat caelum 
· “Truce” over reconciliation/ settlement over judgment 
· “Capitulation to the conditions of mass society” 
· Court processes formally balance inequalities or least reduce certain ones
· The conflict perspective 
· Assumptions 
· Society is divided and characterized by conflict 
· Justice system is part of a whole series inequalities 
· Critique 
· Dulls resistance 
· Mobilizes communities to just maintain status quo 
· Informal social control that is less costly and dangerous for the state 
· Individualizes conflict & ignores role of the justice system in inequalities 
· ADR “mystifies” or ‘veils’ the “real” social relations
· Feminist Critique 
· Assumptions 
· Power imblances between men and women 
· Traditionally family structures have been a central tool in maintain patriarchy legal system supports these imblamnces but has also be used to challenge them 
· Critique Split similar to both lib and conflict perspectives 
· Sargant’s 2 themes 
· Inadequate promise of ADR 
· The procedure and due process and RoFL quarantees of formal justice system provide best mechanisms to redress the imbalances of power between the parties to a dispute. ADR has no such formal protections ergo ADR is inadequate 
· False Promise of ADR 
· The liberal assumptions fail to see the current system’s role in maintaining inequalities 
· ADR, because it does not address the justice system will also just maintain the status quo 
· Worse it promises empowerment 
· 
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· Are some disputes ignored or ‘veiled’ through ADR and “Harmony ideology”?
· What does ‘Restorative Justice’ actually restore? 
· The move towards therapy in the court 
· Penal style- therapeutic style
· Links to ADR and RJ
· Critique of Adversarial Ideal?
· Worst of both worlds rather than the best 
· What are the dangers of medicalization of deviance 
· Core elements of RJ
· Limited to penalty Phase
· Often involves face to face meetings- offenders & victims
· More active role for victim 
· Not limited by expertise and informal in practice 
· Accountability/ responsibilization of offenders but not stigmatizing 
· Focus future oriented- not guilt of past action 
· Victim need to “recover” 
· Key Victim returns to important role 
· Key ideal may not meet with practice 
· Assumptions of social ties that may not exist 
· Ambiguity leads to lack of certainty for parties 
· Daily: the limit of RJ
· RJ is based on ideals these might be missing 
· Justice impossible/ always “incomplete” but must be strived for anyways 
· “Common” Limits of inclusion/ liberal tolerance 
· [bookmark: _GoBack]6 main problems of RJ 
· Limits and understanding of what RJ actually is unclear 
· Processes or outcome? 
· Ambiguity leads to confusion 
· Link to informal justice movement 
· Limited to “Penalty phase” not fact finding 
· “Fairness” easier to “achieve” than “restorativeness” 
· Hard to measure sometimes “remorse” “spontaneous” apology counts 
· Sincere apology difficult to achieve 
· Victims may not be satisfied 
· Cant escape the shadow of law calculation & coercion 
· Not all victims the same conference may re traumatize harder to “empathize” with offender 
· RJ is not a panacea 
· It is complex and its less formal, individual focused approach is not a solution for all disputes
· “Informal Justice” 
· ADR a response to 
· Initiative to improve legal services 
· Address “over litigiousness” of US society 
· “Justice” and root causes – harmony and efficiency 
· Confrontation- “collaboration”
· Reason for shift: Intolerance for conflict 
· EG of this shift judgment – Settlement/Reconciliation 
· “Therapeutic jurisprudence”
· Process: divergence 
· Punishment- therapy 
· Focus on offender as client or patient 
· Breakdown of courtroom as adversarial space 
· Sense of shared goals (“rehab”) Courtroom as healing space or “curative realm”/ Outside “punitive paradigm” 
· Long history 
· E.g. insanity, standard of care, parens patriae jurisdiction 
· Accept that law must remain engaged in social problems 
· Increasing presence of Pys actors and knowledges in courts 
· Risk predictors, individual focus
· Hybridity of legal and psy knowledges
· Law used to force people into treatment 
· Medicalization of deviance 
· “Punitive wolf in a benevolent sheep’s clothing” 
· Breakdown of due process protections against inequality of actors 
· “When therapeutic ends injected into the adversarial system, the principles of fairness are compromised to serve the therapeutic goals” 
· To paraphrase Fiss, “a cure at all costs” may be consequence 
· “Cure and control become synonymous”
· Offenders actively involved attendance and abstinence rewarded with fewer conditions & appearances, Praise of court 
· Challenge to process unwelcome “non- responsive client” 
· Defense lawyer and DR.  part of united front 
· Hybridity of knowledges- methadone example 
· Punishment- “external motivator” 
· Due Process vs. Ethical treatment 
· “Therapeutic process becomes akin to war, not care” 
· Should judges be the ones to “treat” addiction? 
· Should psychologist be able to effectively punish? 
· Ambiguity of “contamination” 
· Old punitive practices remain- now “veiled” in language of health and care 
· Detention= therapy; a warrant= incentive; appearance= a opportunity cure 
· Law has never been “pure” & has long history of incorp. Other knowledges but this specific translation has specific effects network “assemblages” of knowledge that reg. behavior
· Are these “good” or bad? Does it matter 
· Shouldn’t this force us to rethink how law really operates?!
· More on trouble of science/ law next term on experts  
· Abortion & Euthanasia debates (rights vs. bodies)- alive vs. alive dead vs. dead
· 
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