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 LECTURE 2 –17 September 2013
· Contract: a promise or a set of promises, which the law will enforce, exchanged between two or more parties, to be performed immediately or in the future.
· Certain factors need to be identified for there to be a contract
Five component parts of a contract
1. Offer: made from one party to the other
2. Acceptance :acceptance from the second party
3. An intention to be bound at law
4. Certainty of terms: Also talking about the terms that were exchanged in the offer and acceptance. Not the existence of terms but that those terms must have a degree of certainty (e.g. how much money, which mode of transport)
5. Consideration: Economic value of the agreement 
Offer
An offer is a proposition made by offeror to an offeree coupled with an intimation of willingness to be bound by that proposition at law. OR An offer with intention to be bound at law. If it is accepted and is not performed, you have breached a contract.
· Form of a contract
· It can be oral, made by conduct, or made in writing
· There is no need for a typical contract to be in writing or any other special format and there is no formula for the writing of a contract either. The real problem is evidence, since one party can say that they did not agree to it. It can also be done by conduct. Where the parties have understood, negotiated orally and shook hands on the offer. 
· Form: any words or gestures can be used as long as they show an intention to be bound at law.

· Exceptions: 
· Statute of Frauds 1677: RSO 1990 c. S.19. It was re-enacted in every common law jurisdiction around the law. It was first enacted in England as a response to a lot of the confusion, which came as a result of the English Civil War. The core of that was about who was to be dominant in the English state. During that period of time, there was a great deal of confusion and land ownership kept changing depending on whose side you were on. Parliament had to try to put things back together again, economically and socially and the statue of frauds was one of the pieces of legislation that dealt with the confusion from the 1640s to 1660s. The main point of the statute is that all contracts for the sale and interest of land must be in writing. The original statue had 6 exceptional situations in which contracts must be in writing to be enforceable. The statue which is enforced in Ontario still has 3 of those original 6 categories: 
1. Contracts for the sale of land or contracts for the sale of interest in land. Land is the most important source of value anyone could own. That is why it is expected to be in writing, since the vendor is selling something of great economic value. Very piece of real property is unique. 
2. Contract of guarantee. Someone who is willing to lend money but they need a guarantee that they will be getting their money back (plus interest). If the customer has nothing worth guaranteeing then a third party become the guarantor. If the borrower does not repay the loan then he will repay the loan. The guarantor will make an independent promise to the bank that he will make the repayment. The statue says that the guarantor and the guarantee must be in writing to be enforceable. They are making a bare promise to repay somebody else’s loan.
3. Promises made by estate trustees (executor) to repay the debts of the deceased. When the person dies then they continue to live on through their estate. The estate becomes a legal person (sometimes there are more debts than assets). There are situations where the estate trustee is a family member. They promise, out of their own resources, to repay the debt of the deceased. To be enforceable, this promise needs to be in writing.  
· Family Law Acts:  most have provision for agreements. Cohabitation, marriage, and separation agreements must be in writing and witnessed by two witnesses to be enforceable. Most governments have enacted legislation to have these to be in writing so that there is clarity at a time where people were clear thinking. 
· Provincial Securities Acts: they regulate stock exchanges. The aspect of securities act regulations that must be in writing are company prospectus. The company must make an offer to the public and that offer is found in the prospectus. 
· Consumer Protection Act: S.37 – S.40 provide that contracts made over the internet must be in a form where they can be retained and/ or downloaded. The consumer must have access to the terms and are expected to read. 

· The Reasonable Person Test
· How do we distinguish between an Invitation to Treat and an Offer?
· Not every word spoken between the offeror and the offeree constitutes law. Parties negotiate before the offer. How do we know which of the statements is the offer or which is the acceptance. 
· Preliminary communications, pre-offer negotiation and Invitation to Treat bring no legal liability.
· Is there a legal test which helps us determine between invitation to Treat and Offer? 
· The way to distinguish is by thinking about what would a reasonable person categorize these statements as. He must not only look at the words but the words in their entire context. 
· The reasonable person used to be seen as the person on the Clapham Omnibus.  
· But how can we predict what the outcome might be, we can see it through all the jurisprudence. Cases that lay the principles are 
· Displays of good on shop shelves. Self-serving stores, where we go around and select what we are interested to buy. 
1. Pharmaceutical Society v. Boots. The judge has concluded that the mere display is an invitation to treat. The courts said that the offer is made by the customer when they make their selection, take the goods to the cashier desk and the offer is accepted by the cashier. 
· Advertisements. Is an invitation to treat; this is what they are looking to sell and others make the offer. 
1. Carlill v. Carbolic Smoke Ball Co.: the courts have realized that the reasonable person looks at it as if the ad is the offer and not an invitation to treat. 
· Auctions: when the auctioneer holds up the goods, or if the auction house has a catalogue, it is an invitation to treat. An offer is made when a bidder in the audience says that they are willing to pay a certain amount for it. When the auctioneer feels that they are ready to sell then they say “sold”, that is then an acceptance. 
· Tenders: if Carleton University wants to build a new building, Carleton will put out a “tender”, it will solicit from contractors (with the specifications and so on) and they ask for others to make them an offer. This is an invitation to treat. And 3 or 4 contractors will be interested and make offers. Carleton then makes a decision as to which satisfies its requirements, and they then accept one of them.  
· Mode of Communication: An offer must be knowingly communicated to the offeree as an offer. The offeree must communicate the acceptance to the offeror. The reasonable person test is also used to determine if there has been an offer. 
Canadian Dyers Association Ltd. v. Burton (BP 18)
· Facts 
· In May the purchaser requested from the vendor the lowest price for the property
· June, vendor states his lowest price ($1650)
· 16th October, purchaser says what is your very lowest price
· 21st October, vendor says its $1650
· 23rd October, purchaser sends a deposit cheque of $500 and requests that the deed be made available
· 27th October, the vendor’s lawyer sends the deed to the purchaser’s lawyer so that he can look it over and request the closing date. 
· 5th November, the vendor returns the cheque and says that there is no contract and no deal. 
· The purchaser says that there is a contract and the vendor says that there is no. 
· Courts
· Finds Test (page 18)
· There can be no contract unless there is an offer and an acceptance, a mere quotation of price does not constitute an offer, it is no more than an invitation
· Question in the language used in the context of the language used
· The court said that in May, there is just an invitation to treat
· June, is another Invitation to treat
· October 16, invitation to treat
· October 21, offer. Found it as an offer because of the whole circumstances, how did the offeree respond, he sent a cheque and requested a deed, that is conduct of acceptance
· 23rd October, there is a deal. The court finds that there is a conduct and the vendor has to sell his property
· They interpreted as an offer because of what happened afterwards
· Test: In interpreting words, conduct, courts will determine whether there is a contract
Pharmaceutical Society v. Boots (BP 20)
· FACTS 
· Reference test, to test what the legal principle is
· Legislation in England called the Poisons Act, certain types of drugs can only be sold under the supervision of a pharmacist (the ones including poison). 
· At that time, there were other material that were sold non-prescription that included poison, they were on the shelves. The question was whether or not the Act was on the facts of this case. 
· COURT
· The Trial judge found that the invitation to treat is the display the goods and the offer is made by the customer when they took the goods, and the acceptance was made by the cashier. 
· The English court of appeal agreed to that. They said that the invitation to treat is of the display, the offer was made at the cash desk when the customer takes what they are deciding to buy to the cash desk. 
· Page 23. The court says… 
· Boots tells us generally where the contract is made, but not when the acceptance is made. Boot tells us the distinction between an ITT and an offer. There is ambiguity to the case.
Page 24. Question 4
· Invitation to treat
· Invitation
· Invitation
· Invitation
· Invitation 
Carlill v. Carbolic Smoke Ball Co. (BP 25)
· The medicine was sold in other countries as well, not only London
· She’s not suing the retailer, she’s suing the chemist
· It is the manufacturer’s advertisement about the product
· The legal principle is the one in which consumer’s today can sue manufacturers for products that are not what they are promised to be
· COURT
· 5 reasons why she would not be able to sue:
1) They argue that the advertisement was too vague, not clear about when you had to catch the flu, was it when you were using it, within a reasonable amount of time after using it, or at any time after using the smoke ball. You can’t have a contractual obligation with vague terms
2) If their ad is an offer, it would be an offer to all the world, and you can’t make an offer to all the world
3) The ad is a mere puff, it’s simply an invitation to treat, it is not an offer
4) There was no acceptance, Mrs. Carlill did not accept it, she did not write to them or phone them, or go down to their office to let them know. She did no communicate any acceptance to the offer.
5) The arrangement was a nudum pactum ( a bare promise), there was no consideration, there is no exchange directly between Mrs. Carlill and the retailer, it was between Mrs. Carlill and the chemist 

· The English court of appeal rejected all five reasons and they awarded her £ 500. 
· The legal test which they profounded, “read the advertisement in its plain meaning, as the public would understand it, it was intended to be issued to the public and to be read by them” (pg. 26)
· Response to 5 arguments
1) The ad was a bit on the vague side, and there was a division between the judges in the court of appeal. Some thought that they had to catch the flu within a reasonable amount of time since using the smoke ball. They all agreed that she caught it within a reasonable amount of time (1 month after)
2) The court says that you can make an offer to all the world, but you only have a contract with those who accept your offer. The court rejected completely the second argument
3) Rejected the argument, they said that it was ore then as a puff, they agreed that it was an extravagant promise (pg. 27). The reasonable person would see it as an extravagant promise as well. 
4) They rejected the fourth argument. That is factually correct, since she did not communicate it with them, but, she accepted in a way that exactly matched the offer. The offer did not call for her to verbally accept, it said that if she buys it, use it as directed, catch the flu, and make the claim, and then we will pay you. 
5) Rejected this one as well. The court found that there was consideration. (But prof thinks they found it in a problematic manner). “Inconvenience sustained by one party at the request of the other is enough to create a consideration” (pg. 29). He declared that the inconvenience to her of using it, and that there is indirect consideration. 
Question 2 (pg. 29)
· If while she uses it, they revoke their offer, and then she claims the flu. 
· Yes, because she started the conduct of acceptance, not fully accepted. 
· What if they want to revoke their offer?
· Put out ads to say so, in all the same places, to let them know it expired

Goldthorpe v. Logan (BP 30)
· FACTS
· She wanted to remove her facial hair and she an ad in the paper
· She went to the clinic and said she saw the ad, and the person at the clinic confirmed that the hair would be removed and that results were guaranteed. She went to the clinic, went through the procedures after paying, but the hair removed. So she sued, framing her action in both contract and in tort. In tort: in the act of negligence. In contract: that there was a breach of contract
· COURT
· Trial judge that there was no negligence, and he found that there was no contract, so the case was appealed to the Ontario Court of Appeal and they found that there was a contract
1) Was the ad in the paper an ITT or an offer?
2) Was the promise at the clinic, just an invitation of treat or just an offer
3) Where was the acceptance?
· Clinic says that there is no contract
· Test: “to ascertain that intention we may in this instance look at the surrounding circumstances”
· Court found that there was an offer in the ad and in the clinic
· So where is the acceptance? They agreed that Mrs. Goldthorpe did not communicate an acceptance. Her conduct of accepting the treatment is her acceptance of the offer. And they found a breach of promise, because the hair came back. 
· She was awarded her expectation loss, $100. How did they come up with the amount? 
Blair v. Western Mutual Benefit Assn. (BP 47) 
· FACTS
· Mrs. Blair was a secretary for a company, one of her duties was to type up the meetings of the board of directors. She typed them up, and what she learned as she typed them up was that the directors had agreed that if she retires, they would pay her 2 years’ salary because of her fine work for the company. A couple month later, she decided to retire, and she expected to get 2 year salary, but she did not get it, they gave her nothing. She was an honest person because when she gave testimony in the case, she gave two admissions, that helped the company and not her. 
· 1) She admitted that no one in the company made an offer to her and that 2) she did not rely on receiving two year salary, she decided to retire anyway. These two were not f
· COURT
· The court found that there was no offer, there was nothing she could accept, and that there was no detrimental reliance because she was going to retire anyway. 

· Blair shows that not only do you need the fact of that offer, but also the communication of that offer. It needs to be ‘out there’ and accepted ‘out there’ orally, in writing or by conduct
· It is the reasonable person’s objective test of whether or not there is an offer

LECTURE 3 – 24 September 2013
Acceptance:

· Consensus ad idem: agreement to the same thing
· The offeror has the power to dictate how the offer needs to be made. The acceptance must be an unequivocal yes, and unequivocal to the offer. 
· What if they accept to buy your item but for a different amount of money? First of all, this is not an acceptance. In contract law, the response is a rejection of the offer and a counteroffer. 
· The acceptance must be communicated, orally, in writing or by conduct. 
· The offeror and the offeree must both know that they have an agreement and they have accepted to the same things. It can be communicated in any way unless the offeror has stated that he wanted it in a specific way. 

Livingstone v. Evans (BP 54)
· FACTS
· Contract for property land. 
· Mr. Evans appears to have entered into contract with two different people to sell the land
· Mr. Livingstone says that they have an agreement, but Mr. E says no
· Was there a binding contract between Evans and Livingstone to sell the land?
· Four exchanges occurred, :
1) The vendor made an offer to the purchaser Livingstone, to sell him land for $1800
2) Livingstone replies to Evans, “send lowest cash price, will give $1600”
3) Evans responds, “cannot reduce price”
4) Livingstone writes saying “I accept your offer at $1800”
· COURT
· Interpreted the 4 exchanges were as follows
1) Offer
2) Seen as a rejection and a counteroffer
3) Renewed offer, a rejection, and a counteroffer
4) Acceptance of that second counteroffer
· The test applied: a reasonable person test. Look at the language as the reasonable person would in the context
· Shows how an offeree makes a counteroffer by rejecting the first offer. 
Butler Machine Tool Co. v. Ex-Cell-O Corp. (BP 56)
· FACTS
· 23 May, sellers send their standard form contract to the buyer, in which they quote the price to make the machine tool. In those forms, there was a price escalation clause. It provided a formula, where they could be an increase in the price, from the time the contract was made and the time it was delivered
· 27 May, the buyers place an order for the machine tool, but they do so on their standard agreement. They don’t send back the seller’s agreement, or send a note saying we agree to your terms. They say we want to place an order and here are our terms, and their terms did not have a price escalation agreement
· 5 June, sellers write to the buyers, on sending back the tear-off portion
· 8-9 month later, the sellers want to increase the price by £3000, the buyer says no because the contract is on our terms and there was no PEC, and the seller says that the contract was on their contract and they did have a PEC. 
· On whose terms was the contract made?
· The trial judge said the contract was made on the seller’s term 
· COURT
· Court of appeal reversed that, and said it was made on the buyer’s term and they did not have to pay anything. 
· Courts said 23 May offer, 27 May counteroffer, 5 June is an acceptance to the counter-offer
· Focused on formation issues rather than an employment issues
· In the court of appeal, Lord Denning said there are different ways to deal with this issue:
1) Traditional: 
· If those documents are analysed in our traditional method, then we would see them the way that this gentlemen has proposed: offer, counteroffer, and acceptance of counteroffer
2) Better way:
· Describes his technique as “the better way is to look at all the document passing between the parties and glean from that whether they have reached agreement on all material points even though there may be differences.” (pg. 57) “There is a concluded contract but the forms vary, the terms and conditions are to be construed better, if they are to be reconciled to make a result…” (pg. 58)
· Acknowledge that there is a battle of the forms, there are terms that everybody agrees to and some that no one does. He proposes that they should figure out what they have decided on in the material terms (machine tool and price). How do you deal with these disagreements, the court must scrap conflicting terms and replace them with a reasonable implication
· According to the better way, the contract was made on the buyer’s terms so there was no PEC
· Few cases have followed Lord Denning’s better way, almost every case courts have followed the traditional analysis

Question: 
· Seller sent terms (offer or ITT)   offer
· Buyer send their term (rejection or counteroffer)  counteroffer
· Seller manufactures machine  acceptance by conduct 
· The buyer’s terms, because there is an acceptance by conduct. Made the machine, after the buyer sent their terms

Tywood Industries Ltd. v. St. Anne-NacKawic Pulp and Paper Co. Ltd. (BP58)
· Followed Lord Denning’s ‘Better Way’
· there was a background dispute between parties:
· there is a dispute as for the price that is to be paid for the products
· arguing that there is an arbitration clause in their agreement
· question of if there is an arbitration clause, because if there is then they should not be in court but they should be before an arbitrator
· FACTS:
· 19 Sept, purchaser invites tenders, the invitation does not contain an arbitration clause
· 26 Sept, the vendor submits a tender which does not contain an arbitration clause
· 7 Oct, the vendor submits revised terms (obviously, there was discussion between parties). Those terms did not contain an arbitration clause
· 6 Jan, 3 July, purchaser send purchase order for the product, purchase order contains an arbitration clause 
· COURT:
· The court did not try to find ITT, offer, acceptance etc. it did not characterize the various communications according to the traditional way. 
· It went straight to its conclusion, they say that they are not satisfied that there is an arbitration clause in the agreement 
· They proceed to deal with the underlying dispute about the price
· What is noticeable about the way the court proceeded, they took a different approach
· The court took Lord Denning’s way, look at the problem in its context and did what makes commercial sense. The court took contracts and saw it as what they “thought happened” and concluded. 
· The question becomes, which way is the correct way? 
· Show knowledge of both ways on the exam. Show conflict in the case law as what is the appropriate approach. The law is not always as clear as we believe, not “go on green and stop on red”
LECTURE 4 – 01 October 2013
Felthouse v. Bindley (BP 72)
· J.F is the nephew and he entered a contract with his auctioneer, he told B to sell his assets (including his horse)
· His uncle is interested in a certain horse and expressed a wish to purchase the horse
· FACTS
· 2 Jan, the uncle wrote a letter to his nephew, “If I hear no more about him I consider the horse mine at £30” and J.F did not reply and he acknowledge the letter. He told Mr. B not to sell the horse, but in the heat of the auction, Mr. B sold the horse for £33. 
· The auctioneer said that .F told him to reserve the horse, and he made a mistake and sold the horse by accident. 
· The uncle still wishes to have the horse, he starts an action in tort against the auctioneer. He sues the auctioneer in the tort of conversion. To succeed in this tort, you have to prove that the person who converted you property did not have legal title in the property and did not have a legal right to do that. To deal with that issue, P.F has to prove that there is a contract to sell the hose between himself and his nephew
· The trial judge found that there was a tort, and the auctioneer appealed
· COURT
· On the appeal, the court found for the auctioneer, they said there was never a contract
· Is there a contract? An offer and acceptance to sell the horse between P & J
· Page 73, 2nd para: “it is clear that there was no complete bargain on the 2nd of January, and it is also clear that the uncle ad no right to impose upon the nephew the sale of the horse for ….”
· The court is implying that J should’ve written if he did not want to sell the horse
· The court concluded that there was never an acceptance of that offer because it was an inappropriate offer. 
· Silence cannot be deemed to be acceptance, the end of the day the court holds for the auctioneer 

Question
· The uncle cannot refuse, because this is a case where there is acceptance by conduct.
· Why couldn’t the uncle ask his nephew to sue the auctioneer? He gained some more money by selling to the purchaser. So he cannot because J suffered no damage at all, so he has no cause of action
St. John Tug Boat Co. v. Irving Refinery Ltd. (BP 75)
· FACTS
· The urban refinery had a long standing relationship with a tug boat company to keep people on standby
· They had a written offer of the service in the past, a verbal acceptance, several verbal extensions, and use of the tugs
· The tug boat company keeps them on standby, and there’s silence from the refinery
· The tugboat company voices to keep the tugs on standby and the Irving refuses to pay the invoice
· So the tug boat company sues for the payment, and Irving says that they did not have an agreement
· COURT
· The Supreme Court found that Irving had to pay; they accepted and knew that the tugboats were still available, and had essentially accepted by their conduct, they ought to have said that they did not need the TB any longer. 
· When you are the recipient of the service, you need to have clarity 
Method of communication
· Face to face/ telephone/ fax/ email/ mail
· Are there special rules that reflex the means of the communication? Is there a basic rule for the requirement of offer and acceptance? Sometimes the methods fail, letters are posted and they are never received. For every form (except one: the mail) the same rules apply. Whether the communication is in person, by telegram or so on, communication of the acceptance must be both communicated and received. The offeror must hear or receive the acceptance; that is the only way the offeror will know that there is an acceptance. 
· POSTAL RULE:  acceptance is deemed to be communicated, when the letter of acceptance is posted i.e. put in the post box. Not when it has been received by the offeror but when it has been posted by the offeree. Why did the court adopt this special rule for acceptance through the post?
· In household and grant it describes it as a rule of convenience, and they have 2 reasons
1) Because if the offeror chooses to bargain through the post, the offeror should take responsible through the post. It acknowledges the power the offeror has in negotiating, since he chose to bargain through the post then he should take the risk of the post.
2) The court reasons that communication of the acceptance to the post office, (by putting the letter in the post) is communication to the agent of the offeror. The court deems the post office to be the agent of both parties. 
Brinkibon Ltd. v. Stahag Stahl (BP 88)
· FACTS
· Case that concerned an attempt between a buyer I London and a seller in Vienna to enter into a contract for the sale of steel 
· There was some kind of underlying dispute between them was such that the buyers wanted to ensure that the contract was made in London so that it could be adjudicated in English courts, the sellers wanted to persuade the courts that the contract was made in Vienna because they wanted it to be adjudicated in Australian courts. 
· The sellers sent the Telex from Vienna to London, offering to sell, the buyers responded with a Telex sent from London to Vienna accepting that offer to sell. 
· Where does the contract take place?
· The general rule about instantaneous acceptance and the postal rule.
· COURT
· The House of Lords saw telex as being instantaneous. They thought it would be appropriate to use the instantaneous rule. Therefore, the acceptance only binds a contract when it is received by the offeror. The contract was made in Vienna and therefore Austrian courts should have jurisdiction over the underlying dispute. 
· Bottom of page 89: describes general rule and postal rule. 
· If used the Letter of credit way: a kind of credit vicinity, often used in intentional trade, the seller probably is reluctant to ship products to some other part of the world until they are sure that they are going to be paid. 
· Contract made in Vienna. When the seller’s bank tells them that the line of credit is now open. 
· Scenario 3, page 91
· 4PM, A in Toronto sent an offer by email to be in fort with Marie, Alberta, to sell equipment
· Contract is made at 5:30 in Toronto, the email was received by the offeror’s email in Toronto, it did not matter that they were done work and that no one opened the email until the next day. 
Rudder v. Microsoft Corp. (BP 93)
· Lower court decision, and was not appealed. Disordered decision
· FACTS
· Mr. Rudder, both put a class action against Microsoft. The basis of the class action, they allege that Microsoft was in breach of contract, breach of fiduciary etc. 
· It has to do with how Microsoft took payments from credit card, and said Microsoft failed to give adequate information about the accounts. 
· Where should the action be brought, in Ontario or in Washington?
· Microsoft is arguing that it has to be brought in Washington and Rudder is saying that it should be brought in Ontario. So we have to decide where the contract was made
· COURT
· Courts found that contract was made in Washington. 
· If people wanted the services, they had to scroll down the screen, read the contract, and click on ‘I agree’
· Question: offeror sent email from Washington, the conduct of acceptance is in Ontario. Is it the instantaneous rule or the postal rule?
· Found that contract was made in Ontario, when the acceptance is communicated to the offeror, so the instantaneous rule. Followed the high court decision in Brinkibon. 
Household v. Grant (BP 81)
· FACTS
· Mr. Grant decided to buy a share of a company, he lived in Wales, and the company’s head office was in London, he sent a letter to the company’s agent in Wales, saying that he is offering to purchase a few shares. The agent posted the letter from Wales to London. The letter of offer was accepted and he was registered as a shareholder the shares were allotted to him. 
· A letter of acceptance was posted to Mr. Grant, telling him they have accepted. However, he did not receive the letter, the company went into liquidation, and the liquidator is asking Mr. Grant to pay up the remaining value of the shares. Grant says they did not have a contract, and he was never a shareholder because he did not receive the letter saying that they have accepted
· In 19th century, it was possible to buy shares like that, as your dividends accrue, they would pay off what you still owed, and once you had paid all 100%, the rest of the dividends would be yours. It applies until late but now it is not like that.
· A liquidor comes and says you still owe us 90 on the shares, and he says there is no contract
· COURT 
· Trial jury found that the letter was posted but it was not received; they believed both Grants evidence and the company’s evidence
· The trial found that there was a contract, and that Mr. Grant needed to pay the rest of the shares
· It was appealed and the English court of appeal (2 to 1 decision) found a contract 
· Both judgement started on a different footing. The presumption that they started from, predicted the outcomes of their judgements 
· Lord Justice Dessinger assumes that Mr. Grant expected the postal communication to apply. There is nothing in the facts to say that that was the case, but this is what he assumes, because he is in Wales and the company is in London. 
· It is not a presumption strictly based on facts.
· The other Justice says this is not a case where the post was to be used, the offer was given face to face, so why should he expect a post acceptance. 
· Page 82, conclusion (good principle): 
1) Talks about the necessity for consensus as idem, the minds being brought together as one in the same time for a contract
2) The necessity for acceptance for an offer to be communicated to the offeror
· The only way to make this work is to deem the post office as the agent for both parties. 
· Page 83, where an offeror chooses the risk of the post, the offeror must accept the risk of the post
· Conclusion, the postal rule applies, posting the letter of acceptance constitutes communicating of acceptance, therefore there is a contract and Mr. Grant is liable. 
· The dissenting judge disagree, Gramwell starts from a different position. He says there is no agreement in this case to use the post
· He says how arbitrary the postal acceptance rule is, how it is arbitrary to deem the post office the agent. He does not see them as an agent to the parties
· His conclusion is that there is no contract because there is no communication of acceptance by the offeree to the offeror. 
· In a sense there is some agreement between the majority and minority, they both agree that there should have been communication of agreement, but they disagreed on the method. 
Holwell Securities v. Hughes (BP 85)
· FACTS
· This was a case which involved the sale of some real property by Holwell to Hughes. 
· Holwell sent an option at offer to Hughes which provided that it must be exercised, in  writing to Holwell within in 6 months
· He wrote a letter accepting the offer, put it in the post but it was never received. Hughes also called within the 6 months and verbally accepted the offer. He made two attempts. 
· COURT
· The English court of appeal says there are 2 different approaches
1) Describes a short route
2) The approach which is the roundabout route, which is to look at it as a postal rule
· The short route: the court looks at the words in the option, the narrow construction of that is that Holwell has to have the acceptance in writing in his hands within six months. It does not matter how it got there; it could be sent by post or given face to face. 
· No piece of paper in the offeror’s hand, therefore no acceptance, therefore no contract
· The roundabout route: Mr. Hughes is saying that he put it in the post, and he says that posting it is good enough, whether it was received or not. 
· The court went back to the offer, and said that the offer excluded the application of the postal rule. The postal rule does not necessarily apply when the offeror says I need to receive the acceptance. With the words, he is displacing the burden from the post to the offeree. 
· We see a refining of the principle of household and Grant. Strictly, the postal rule only applies when the offeror deems it to apply. 
· Therefore, no contract was made
Termination of an Offer
· Offers can be terminated by:
1) Rejection and counter-offer
2) Withdrawal of the offer by the offeror
· An offer may be withdrawn at any time prior to its acceptance 
· An offer is simply an offer until it has been accepted 
3) Lapse of time
· An offer is stated to the open for a period of time
· If it says Friday at noon, then Friday noon the offer is terminated
· An offer is not stated to be open for a period of time
· Where there is no expressed provision as to a time where the offer has lapsed, then it lapses at a reasonable period of time. The reasonable period of time is what is reasonable in the circumstances
· i.e. perishable goods, nature of the market
4) The occurrence of a condition
· “on condition my condition tells me it’s in good condition”
5) Death
· An offeror makes an offer and dies before it is accepted then there is no contract
· If the offeree does not her of the death and accepts there MAY be a contract. If the estate of the deceased has the right to act in his place. 
6) Mental incapacity o personal bankruptcy
· If you hear about them, you cannot accept. If you do not then you may. 
· It is not an automatic termination, it depends. 
· An offer is not withdrawn simply by mentally withdrawing it, an effective withdrawal must be communicated
· Can you withdraw an offer by putting it in the post before you have accepted it? No, withdrawal by post must be communicated by the offeree. 
· If the offeree does not receive the letter, and the offeree accepts, then there is an agreement. It is the offeror’s prerogative to set the rule of engagement. 
· What is someone gives an offer and offers to keep it open until a specific time (offer open until noon on Friday). Can I still withdraw my offer before noon? The answer is yes. When we are putting a time, we are putting a bit of extra. It is still only an offer.  
· Must the notice of the offer withdrawal be communicated to the offeree? The rule seen in Dickinson and Dodd: the withdrawal does both have to be communicated to the offeree, it can be communicated to the agent of the offeree, and it is even good enough if he learns of the withdrawal from a reliable third party.
LECTURE 5 – 08 October 2013
Byrne v. Van Tienhoven (BP 100)
· FACTS
· Issues arriving from revocation of offer
· 1st of October: the vendor made an offer by post to sell to the purchaser, vendor is in Wales, purchaser is NY
· 8 October: vendor revokes the offer by post
· 11 October: purchaser accepts by telegram
· 15 October: purchaser confirms by post
· 20 October: letter of revocation is received by purchaser 
· Is there contract and where is there a contract?
· COURT
· Justice Lindley gives a sentence about the rule of an offer: “there is no doubt that an offer can be withdrawn before its acceptance and it is immaterial whether the offer is expressed to be open…”
· Two questions that the judge has asked :
1) Whether the withdrawal of an offer must be communicated to be effective
· Addresses first question. Court finds that a withdrawal must be communicated, but Justice Lindley says, “A state of mind not notified cannot be…”
· The test for deciding if there is a contract is the objective person test. If you are the objective third party, if someone withdraws an offer and does not communicate it then the objective person will not know it was withdrawn and there will be assumption that it has been accepted. 
2) Whether a letter of withdrawal is effective when placed in the post
· The court finds that the posted withdrawal is not sufficient communication
· Addresses this question by seeing if the postal rule can apply here. The post office as an agent cannot apply here. the office is not an agent for receipt for withdrawal of an offer
· Shows how insecure the postal rule actually is, it is a unique rule, the only rule where you don’t have to have that communication
· Posting a letter of withdrawal is not communication, so there is a contract made
· Contract is made on the 11 of October, when the purchaser sent a telegram accepting the offer
· Byrne tells us a few things about termination
1) It can be withdrawn at any time prior to acceptance
2) Withdrawal must be actually communicated to the offeree
3) There is no postal rule for withdrawal of an offer; the post office is not an agent for this purpose. Postal rule goes against all our other rules about making a contract.
Dickinson v. Dodds (BP 97)
· FACTS
· Mr. Dodds offered to sell property to Mr. Dickinson
· Dodds also said that he would keep the offer open until Friday at 9AM
· On Thursday afternoon, Mr. Dickinson’s agent, Mr.Berry, heard that Dodds had also offered to sell the property to Allan. He heard that Mr. Allen had accepted on Thursday afternoon
· Thursday night, Dickinson went to Dodds house and left a letter saying I accept
· Friday Morning at 7AM Mr. Berry met Mr. Dodds at the railway station and said I accept
· Mr. Dickinson is now suing Dodds for specific performance of an agreement
· Question: could Mr. Dodds revoke his offer?
· COURT
· Page 98, court found that it is possible to revoke an offer. An offer is a mere offer and can be revoked. 
· Then it questions of whether or not Mr. Dickinson can accept the offer after he heard of the other sale and they concluded that he cannot accept, it is too late to accept
· Court says (halfway pg98) “the law may be right or wrong, in saying that a person…” 
· Reason given in the passage is that Mr. Dodds has already changed his mind and Mr. Dickinson knew that he had changed his mind. He knew that the property had been sold elsewhere
· Underlying principle is the emphases on the court on consensus, you need to have an offer and acceptance about the same thing at the same time
· A problem with this case is: who did Berry get his information from? In this case Berry had gotten the right information but it raises the questions of when you allow the withdrawal of an offer to occur this way, if the offeree hears that the offer has been terminated because the property was sold to another party, then that is a good enough termination. It must be communicated to the offeree, but there is still an area of ambiguity (not in this case but in general), the accuracy of the source when you are dealing with an inaccurate source

Questions:
1) “Actual knowledge”. “The mere sale is enough to communicate withdrawal”. The agent heard the news of the sale to another party.
2) Does it make a difference if Berry had not passed the information? No, because he is the agent. It’s as good as telling the person
3)  “Bought similar property to Gloria’s. Can she still accept?” Yes, she still has property and it is still available for sale. Harvey may be buying multiple pieces of property. 
Errington v. Errington (BP 102)
· FACTS
· A father bought a house for his son and his daughter-in-law and he took a mortgage on the house. He then said to them, if you repay the mortgage, the house is yours.
· They started to make the monthly repayment of the mortgage, while they were in the process of paying the mortgage, the father died. The father’s estate now wants the house
· Estate says there is no contract
· Legal question: is there a contract?
· COURT
· Court found (Lord Denning) unanimously for the son and daughter-in-law
· The court says, “This is a unilateral contract”, if you repay the mortgage the house is yours. 
· Once they have started the conduct of acceptance then they must complete acceptance
· (page 102) “the father’s promise was a unilateral contract, the promise of the house in return of the act of paying, it could not be revoked”
· The son won, and they had to continue to repay the payments and the house would be theirs. 
· If it is a unilateral contract, once the offeree has started to perform termination is not possible. 
· Exception to revoke prior to acceptance: if the offeree has started to accept then it is too late

Question
1) No, she already started
2) No, implied term that she would train
Certainty of Terms
· In this case the terms may be:
1)  Vague
· Will find that there is insufficient certainty (no contract to be enforced)
· Courts will try (a bias in favor of finding contract), but there is a limit. Or there is an interference with the parties’ freedom of contract
· Every single case is a single instance but where will the court draw the line? Always a case-by-case basis. 
2) Incomplete 

An intention to be bound at law:

· Not every exchange which is framed as an offer and acceptance brings legal liability
· It needs to be an exchange that the courts will enforce 
· How do we know when it is made with an acceptance or not?
· The test is the reasonable person test: 
1) Would an ordinary reasonable person during the parties conduct conclude that intention is present 
· A reasonable person would not regard changes made in a social context to be bound at law
· The law of contract says where the offer and acceptance is made at a market place, a non-domestic or non-social context between parties who are at arm’s length, then offer and acceptances are made with intention to be bound at law
· In social context, the courts are protecting other policies. They are protecting institutions like marriage, the relationship between a parent and a child

Balfour v. Balfour (BP243)
· FACTS
· Mr. and Mrs. Balfour had been married for many years, thy had a salon, they went back to England, before they went, she was diagnosed with arthritis, and the doctor recommended she stays in England and then join him
· He promised her an allowance to maintain to live while he was in Sri Lanka, £30 a month.
· He left on the 8th, and the first month he gave her £24 for that first month
· He wrote to her and told her the marriage is over
· Her argument is that there was a contract
· COURT
· Her consent was consideration, and there is a contract. So he appealed and the English court of appeal found no contract
· There was a promise made without intention to be bound at law, a promise made between spouses, such a promise is not made with the intention
· Reasons were:
1) (Bottom page 244) if she could sue him then he could sue her for something as well, another promise that she had made him
2) Flood gate argument: if these agreements were held then it would cause problems, describes domestic relationships to be outside the law

Rose and Frank Co. v. J.R. Crompton & Bros. Ltd. (BP 246)
· FACTS
· Where the presumption is rebutted
· Crompton was a manufacturer for paper product and Rose was the sole distributor of his product in the US. Crompton and rose had a series of contractual arrangements 
· Arrangement clause set out on 246, “this arrangement is not entered into nor is this memorandum written…” 
· She ordered some of the products, he refuses to send them and she sues. She assumes that it is contractual just as they’ve had several contracts governing the distribution in the past
· COURT
· The trial judge found a contract and the court of appeal found otherwise
· There was no intention to create legal relations
· The decision is always a factual decision for the reasonable judge, but it is a presumption
· The arrangement is said to not be subject to legal jurisdiction

Consideration

· No definition that everybody can go to
· There needs to be a sign for there to be intention to create legal relations, and consideration is the sign that shows us that there is intention
· Before the rise of consideration the common law looked at something else, they looked for a seal. Everyone would have their own seal, the seal would represent the intention
· The common law has continues to take the concept of having a seal, and the concept of deliberately putting a seal on a document, it is no longer a family seal, but it can be a stamp
· Courts do not look into the adequacy of consideration
· Common law says that it is not concerned with the fairness of a bargain, believes in the freedom of contract
· Equity provided a different approach, it thought that a grossly inadequate bargain, may be evidence of some wrong doing (i.e. duress, kidnapping, mental incapacity)
· Parties can effectively evade the requirements of consideration, by providing a nominal/ peppercorn consideration 
· You make a gift, you can use a nominal consideration to make a gift legally binding 

· The characteristics of consideration:
1) It may not be inadequate. 
· Contract is about a bargain. The quid pro quo
· sometimes expressed as the price for the promise, or as the economic value inherent in the transaction
· leaves the bargain and the price for the parties
2) Must have economic value 
· We say that to distinguish between sentiments, motive etc. 
· Thomas v. Thomas
3) “passed consideration is not good consideration”
· Another way of saying that there is only consideration where there is an act of exchange for a promise
· Lampleigh v. Brathwait
4) It must move from the promisee
· From the promisor to the promise. Only the person to whom the promise is made can enforce the promise
· There must be an exchange between the two parties
· Exchange of economic value between the parties to the contract
Thomas v. Thomas (BP 169)
· FACTS
· The night before Mr. Thomas dies he expressed an oral wish to leave his house to his house provided she would not remarry
· He told them that he wants to make a provision to his house
· Two weeks after, the wife could enjoy the house as long as she lived, provided she stayed a widow, pay the £1 and keep the house in good 
· The executor did not want to honor it and she sued them
· Discussion whether or not there was consideration

· COURT
· Found that consideration is not sentiment, sentiment was Mr. Thomas’ feelings for his wife, that he wanted to provide for her. That was not part of what was behind the agreement. 
· His motive was to look after his wife after she died. They found consideration is not the motive
· There was conditions, she would not remarry
· Her consideration was her promise to pay the £ and keep the house in good repair

Lampleigh v. Brathwait (BP 168)
· FACTS
· Mr. B murdered somebody and he asked L to ride to the king to obtain a royal pardon
· And afterwards B promised to pay him £100, he did not pay him the money and L sues 
· COURT
· Question: is there a contract
· He said he asked him to do it first, and he did not promise money at the time; there is no connection between the two
· The court said it was an exchange.
· We always look for an exchange for a contract, performing a good deed for somebody without compensation is just a good deed.  
· It was understood that he would be paid
LECTURE 6 – 15 October 2013
· The forms that consideration might take:
1) An exchange of acts
· An executed contract
· You want a cup of coffee so you go to a store and you exchange money for the cup of coffee
2) A promise
· An executory contract; where we agree for something today but we execute it sometime in the future
3) Forbearance to sue
· Arises when one party believes that they have a good legal right against somebody (a documented loan and you have not repaid etc.) 
· If you cannot sue, you can ask the other to forbear to sue (decide not to enforce the agreement). 
· There is consideration because they have given up something of economic value 
· It only works if there is a good legal claim, and they must be acting in good faith
4) Performance of an existing legal duty
· Can a promise to do when one is already bound by law to do provide consideration or a promise in return. 
· You promise to mow my lawn and I promise you $100 in exchange, and I come back and say if you mow my lawn, I will pay you an additional $100.  There is nothing to support that second promise. 
· Three different fact situation:
· The duty is a duty imposed by law
· First clusters of cases concerned police that say that: where there is a duty imposed by law there is no good consideration
· That arrangement is not enforceable on public policy ground because the police was obliged by law, the legislation which sets up the legal duties of police to perform. No contract to enforce because the policeman was doing what he was already legally bound to do. 
· Two reasons: public policy, and no consideration
· They want to discourage home owners to bribe the police
· Second cluster: concerned witnesses that give evidence in court
· To pay witnesses if they show up in court
· They do not have to pay them, because of the fear that if witnesses are paid (something privately) that they will change the evidence to support the side paying them. Trying to ensure that when a supinate evidence shows up that it is real evidence
· First rational is public policy and second is lack of consideration
· Supinate witness is already under policy to give evidence, when they impose a duty performed by law
· Page 172 – Lord Denning found good consideration. The father and a mother of an illegitimate child. The father promised the mother that he would pay her £1 a week if she looked after the child; the promise is set out at the bottom of page 172.  7 month later, the mother marries and the father of the child decides to stop making the payments, so she sues the father for an order by court that he resumes payments. His defense was that the mother was already doing what she was legally bound to do. The court did not accept the father’s argument; they found that there was good consideration and ordered the father to resume making payments. Question is where did they find consideration? What was given by the mother to the father in exchange? He found consideration because the mother promised that the child would be well looked after and given a choice of where to stay. 
· Lord Denning found another consideration. “Sufficient consideration to perform the promise… it is a benefit to the person to whom it was given”.  But how has there been anything extra added? The mother is already under duty to raise the child. 
· The duty is imposed by a pre-existing contract with the promisor
· SEADOG Cases dated from the 19th century: 
· The shipmaster would go down to the doc and all the sailors would be hanging around and pick up a crew. He promises to pay them £20. He would enter a number of these contracts on the assumption that they would be paid at the end of the trip and in some of these cases, the crew did not do the roundtrip, and so they jumped ship. The ship captain would be left with a smaller crew, and he told them that he would pay them £30 if they worked the ship back. The sailors would then sue. The court would say that they were only performing the duty that they were promised.
· There were two reasons for these cases: 
· Public policy reason, (to discourage the crew to threaten to stop working unless they are paid double) 
· No consideration, only did what they were promised to do
· One case in which the sailors won, and they won because all but two jumped ship, so the captain and the two had to work the ship back to port, and they provided a lot of extra consideration and this transformed into another contract. Gilbert Steel Ltd. V. University Construction Ltd.  
· The duty is imposed by a contract with a third party
· The courts have found that there is good consideration. 
· Where A owes a duty to B, and also owes a duty to C, where C benefits from the performance from As contract to B. then the court finds that C who benefits must also pay A for the performance. 
· Courts want to make sure that the extra promise does not perform extortion
5) Part payment of a debt 
· General rule: a creditor is not bound by undertaking to accept part payment in full settlement of the debt
· This rule was set out in Pinnel’s case (1602, C.P), it was upheld in the case of Foakes v Beer. 
· If I owe you $100, and I come to you and say “I cannot pay $100, will you accept $50 in full settlement of my indebtness to you?” And you agree 
· Part payment is not full settlement because there I no consideration, I have not provided you with consideration for the $50, so the creditor can still sue for the remainder of the debt 
· Exception: The debtor is paying the debtor for all he/ she can, if they are in financial difficulty. As seen in D. & C. Builders Ltd. v. Rees (BP 208)
· It can also be used to strike down perfectly good commercial arrangements; the court needs to see if it is a good commercial arrangement, or that the debtor was dealing in bad faith with the creditor, this is to protect the creditor. 
· Three separate exception in Pinnel
· Payment of a smaller sum at the creditor’s request before the due date is good consideration
· Because the creditor is getting the money sooner
· Payment of a smaller sum at the creditor’s request at a different place
· We agree that I will pay you $100 in my office, but you come to me and say if you pay me $75 at my place tomorrow and I will forgive the other $25, then I do not have to repay you the other money. 
· If the creditor feels that he finds it benefactor to receive the money then the court does not judge the inadequacy 
· Payment of a smaller sum at the creditor’s request with delivery of a chattel 
· The chattels (a hawk, a hound, or a rogue) provide extra consideration
· Part payment of a debt by a third party
· The debtor owes $100, and the third party says that he will pay the creditor $50 as full settlement as long as the creditor does not go after the debtor, then the courts will uphold it. 
· The debtor was a rich young man who got into the hands of money landers who were charging a lot of interest, and the son could not repay, so his father told the creditors that he would make part payment, and they said yes but still went after the son, and the courts said they could not. If they were to go and ask for the $50 from the debtor, then it would be a fraud to the third party. A case where consideration was thrown out the window and public policy was brought in. 
· A composition agreement 
· A debtor has a lot of creditors, the debtor does not have sufficient assets to pay them all 100%. He has a small amount of money, and he can repay each a little bit. He/ she will draft an agreement. The debtor may pay each 10 cents on the dollar etc. 
· The composition agreement provides the part settlement in full settlement
· If paid by cheque?
· Foot v. Rollings (1963, SCC). One party owed some money to another, and it was going to be paid by a promissory note (a negotiable instrument). The creditor said if you pay me a smaller sum by a cheque, I will forgive the rest of the amount. 
· Lord Denning disagreed with this case 

Callisher v. Bischoffsheim (BP 171)
· FACTS
· Forbearance to sue
· C believed that he was owed money by the Hungarian government, B promised to pay some securities to C if C did not sue to enforce that alleged contracts
· C gave up his right to sue, B did not deliver the securities, C now sues B for breach of contract and C wins. 

· COURT
· The court says C believes he has a good cause of action, he gave it up (something of economic value) and so he should be able to sue B in contract because there is good consideration
· In fact, C was not owed any money by the Hungarian government, but that did not impact on his case in forbearance against B, and the reason is because C genially believed that he had a good cause of action. He was acting in good faith. 

Pao On v. Lau Yiu Long (BP 173)
· FACTS
· Regarded as a definitive case
· A company called Shing On in Hong Kong that was wholly owned by Mr. Pao, the company’s sole asset was a building in Hong Kong. Also, there was another company called Fu Chip, Mr. Lau is the majority shareholder in Fu Chip. 
· The idea was that Shing On would sell its building to Fu Chip. They decided to do it through a share exchange transaction, Shing On would sell all of its shares to Fu Chip and Fu Chip would pay for the building by transferring 4.2 million shares to Shing On. That part of the agreement was not controversial, it was the main transaction. 
· It is the second agreement that is the source of the controversy, because Fu Chip is giving away a lot of its publicly traded shares. Fu Chip did not want Shing On to take all the shares, sell them all, and bring down the value of the shares. So they enter into a subsidiary agreement, where Pao makes a guarantee but he did not really like it
· Fu Chips says he will not making the first transaction until they settle on a guarantee that he likes
· The second version of the guarantee says that the Fu Chip shares will retain their value and that Lau will indemnify Pao if the shares go below $2.5 a year later 
· A year later, the shares are worth 36 cents a share, so Mr. Pao is suing Lau to enforce the guarantee, to buy back 2.5 million shares at $2.5 like you promised
· COURT
· The case ends up in the Privy Council. 
· There were 3 issues made by Mr. Lau
1) He argued past consideration 
· He argued that the consideration was past consideration
· The first agreement was the share transaction and the guarantee was afterthought. It was a separate agreement in which there was no consideration
· Privy Council held that the consideration and guarantee was entering the whole agreement, both parts were part of the same consideration 
· Bottom of page 174 sets out legal definition of past consideration.
· The two transactions are interlinked with one another
2) Pre-existing legal obligation
· Mr. Lau argued that there was no consideration for the guarantee since Pao was already under a pre-existing legal duty to enter the main transaction. 
· Privy Council said that the promise to perform the pre-existing legal duty to a third party (in this case Fu Chip) is a valid consideration because the promise obtains the benefit of the consideration
· Pao’s promise to perform the main agreement is good consideration for Lau’s promise of the guarantee. So Pao gave consideration for the guarantee and Pao can sue to enforce the guarantee against Lau. 
· Lau’s second argument fails
3) Economic duress
· He also argues that there was economic duress and Pao says I am not entering the main transaction until I get a guarantee I like and argued that that it duress. He put pressure on him to enter the contract. 
· The court found no economic duress, they said it was normal commercial pressure, the parties were negotiating a complex transaction. 

Gilbert Steel Ltd. V. University Construction Ltd. (BP 178)
· FACTS
· One day the suppliers told GS that the cost of steel is going up, and so GS would want to pass the increased costs of the steel onto UC. 
· Trial found that the UC orally promised to pay the increased price, the only difference in their contractual obligation is the promise. They are not getting more steel or better quality steel, it is the same amount and the same quality but they promised to pay more for it. 
· To pay the invoices, they do not pay the entire amount; instead, they pay rounded amounts. So UC owed GS money, they did not pay at the rate of their oral promise. So GS is suing UC for the difference and they have a defense, no consideration
· COURT
· The trial judge did indeed find that the UC had orally promised to pay GS. He found that the oral agreement is unenforceable because there is no consideration. 
· They appealed, and the Ontario Court of Appeal GS had three arguments (two in which he argues there is consideration and one detrimental reliance)
1) That there was consideration in the mutual agreement to replace the older contract with a new contract.
· The court refused that argument, they said there was only one difference and it was the price, there was no evidence of an intention to make a new contract, there was no other new terms, UC was getting the same quantity and quality of steel. 
2) That there was consideration in the increased credit: the invoice gave 60 days to pay, if you have an invoice reflecting the increased price then you have an increased credit. 
· Court of appeal said that it was an ingenious argument and that there was no new consideration
3) Detrimental reliance
· The court found no reliance 

· Interest features of this case: First, the court did not award costs to the winner (UC) they had to pay their own legal costs, and when a court does that, we always know that the court felt constrained to make the legal judgement that it did. Second, why did UC act this way? They had a long-standing supply relation with GS. The price of steel went up and went back down. And so they figured that they could use another company. Third, this case could be seen as a case about economic duress or unconscionable.

Foakes v. Beer (BP 192)
· FACTS
· Case on part performance of a debt
· Dr. Foakes owed money to Mrs. Beer. She went to court and got a judgement against F, the court ordered him to pay her the amount. Dr. F and Mrs. B entered into the agreement set out on page 192. It’s a repayment schedule for the amount
· He repaid the amount of the judgement. She came along and asked him for the interest on the judgement, and the total amount you owe is the judgement + the judgement interest. (when one gets a judgement there is always an interest added to the payment until it is paid) 
· She sues him again for the interest 
· COURT
· Question is: does Pinnel apply?
· Dr. Foakes says that all he owes is the judgement, she argues that the full settlement is the judgement + the judgement interest 
· House of Lords finds that Pinnel applies and holds for Mrs. Beer. Dr. Foakes tried to make that document into… 
· The court looked into the document, and said no seal and no consideration, so it is not a contract; it is just a repayment schedule. 
· They made straight application of the Pinnel case

D. & C. Builders Ltd. v. Rees (BP 208)
· FACTS
· D&C did some building work for Mr. and Mrs. Rees
· They paid some of what was owed, but there was a sum of £482 left. She learned that DC, were in financial difficulty, so she went to them and said we’d pay you £300 in full settlement of the debt, and they agreed but then had second thoughts and went to their lawyer and he remembered Pinnel and Foakes and Beer and they sued, the trial found for DC
· COURT
· Court of appeal agreed with the trial judge, Lord Denning plays emphasis on the facts the equities were with D&C. Mrs. R was exploiting D&C financial
· He said that she intimidated them and that she exploited weak positions. 
· The court said (bottom of 209 & top 210) that it was not fair. In applying this principle, the creditor is barred from his legal rights only. 

LECTURE 8 – 05 November 2013

· Requirement of consideration to make a legally binding contract, the requirement to have that economic value as a key to show real intention, parties are willing to put up cash, and court sees that they really want this exchange. 
· You do not always need consideration. Example of the seal (pre-consideration days) where courts were willing to enforce agreements which had been sealed with a promisor’s seal. And the presence of the seal was taken as evidence of intention to be bound. There is another situation where you do not require consideration: promissory estoppel.
· Consideration must move from the promissee, the requirement of consideration as met when it flowed between the two persons to the contract. 
Doctrine of privity
· Also is similar to consideration, it is the notion that a contract only bind s the parties to consideration. When they make a contract, they are essentially creating their own little code of rules.
· Doctrine attempts to encapsulate that self-creation world
· Privity means that a contract can only impose rights and obligations arising under it on those who are privy or party to it and not on any other persons. Two parts:
1. Only parties to the contract (to the consideration, those who are privy) get rights and duties under it, and;
· This part is controversial, because there are many contracts whose purpose is to bestow a benefit onto a third party. This notion raises the whole question of whether or not those third parties should be able to enforce the agreement although they are not a party to the consideration .
2. Only parties to the contract are subject to the duties under it
· The only people who are subject to duties under a contract are those who give consideration, it would be a grossly unfair world if two people can impose obligations on an unsuspected third party. This part is easily understood by everybody
· A narrow reading of the doctrine says: only parties to the promise should be able to sue to enforce. However, the real world breaks through on that because there are many situations.
· State the privity principle as the general rule, and then to create exceptions to that rule, which respond to the particular realities of the marketplace. It is important for the doctrine to continue to exist, because of the burden part. 
· Exceptions:
1. Trust:
· There is the settlor, the trustee and the beneficiary (cestui que trust). The settlor wishes to bestow a benefit on the beneficiary (young, foolish etc). The settlor will transfer the title (ownership) in the property to the trustee. The role of the trustee is to maintain and manage that property and provide benefice to the beneficiary. That way the goals of the settlor are satisfied. The trustee is under a legal duty, on the document called the deed of trust to manage the property and to give benefit. 
· The contract s between the settlor and the trustee, the beneficiary is not part of the agreement; the exchange of promises is between the settlor and the trustee. If the trustee does not honor the agreement or do a good job in managing the trust. The question becomes who can take action against the trustee? The trust exception says is that the beneficiary of the trust can sue the trustee to enforce this agreement. 
2. Insurance
· Common exception to the doctrine of privity. It gives the beneficiary under an insurance policy the right to sue to enforce the policy. 
· Example: if you pay your insurance in the thought that your husband will get the money once you die, but they don’t give him the money. Should he have the right to enforce the agreement?
3. Employment Law
· Torts and employment law
· Example: There is a contractor who provides a service of some source to another party (contractee). The contractor is 1) a party to the contract and 2) he has employees who carry out the contract on the ground. Something happens in the contract (goods are lose etc.). The problem with this contract will have an exemption clause (I’m only liable for $40 worth of damages), the clause may be well drafted so it says nothing about the employees, so it protects the contractor from the liability. The other party will want to sue the employees, because they are the ones who are responsible for the loss of the damage, and they are going to say exemption clause should not only protect the boss but also us. Both parties of the contract knew that the only way this would operate is if the employees would carry it out. The question becomes whether the employee can sue to enforce this agreement. 
· London Drugs Ltd. Kuehne & Nagel International Ltd: in the situation where it is understood that the employees would carry out the work, they can claim the protection of the contract. 
4. Restrictive Covenance on Land
· There is a new subdivision opening up. The same terms will bind every adjourning piece of property. 
· Anybody who buys into that area needs to find out what the rules are for that subdivision. They will be bound so that the area will maintain its integrity. 
· If C decides to do something with the property that is not conforming Z can sue to enforce it, even though he is not part of the contract where B sold the land to C. They are allowed because the restrictive covenance, they are a beneficiary of it as an adjourning land owner. 
5. Doctrine of Agency
· Sometimes it is referred to as an apparent exception. Typically you have three parties, the principal and Agent. The Agent is making a contract with a party but does not enclose that they are not making it for themselves but for their principal; they are allowed to do that. the question was thether or no the agent was making th agreement on behalf of the Principal, the question was if the agent did not want to enforce the agreement, could the principal enforce it even though he was not a part of it
· Dunlop v. Selfridge: Court found that yes, providing that the agent was entering n the agreement on behalf of the principal. So the court needs to consider whether that was the case
· Apparent exception because the agent and Principal are actually one party
6. The Collateral Contract
· Also operates like an exception. The contract is between the consumer and the retailer, and the retailer is selling property manufactured by the manufacturer. If there is a problem with the product, can the consumer sue the manufacturer? The answer is yes, as shown in Carlisle. We are giving the consumer the right to sue to enforce a guarantee or a promise made by the manufacturer
7. The Jackson v. Horizon Holidays
· 1975 decision in Court of Appeal by Lord Denning
· Jackson went to a travel agent and entered into a contract to provide a holiday for himself and his family. He was the contracting party with the agent, it was the winter. When they arrived, they discovered that the place was a pit. When they came back to England, Jackson sued the travel agent, he could get damages for his disappointment and failed holiday for himself, because he is part of the contract. No problem with awarding him damages. The problem was whether he could get damages for his family, they were not party to the consideration, and they did not pay any money
· The trial judge said sorry, they were not a party to the agreement, they provided no consideration, we can’t award you any damages for loss of enjoyment etc. the English court of Appeal reversed that and said they could be awarded damages.
· How do you explain that in terms of legal theory? Lord Denning provided no explanation, he just said it was the right thing to do.  This case was right because other cases have applied it. 
· The best way to operate is to continue to make principle exceptions to the doctrine, it has a role and it is doing it. 

Overview
· Mere Puff: When parties try to negotiate a contract, there are statements made that are just mere puffs; to make people interested to buy their goods or services. Mere puffs do not bring any legal liability. Statements made in the course of negotiation that are classified as mere puffs are treated by the courts as mere puffs. Reasonable people are expected to exercise restraint in believing them. 
· Negotiations/ Misrepresentation: - statements are made that stay as pre-contractual statements. Some that are made become the terms of agreements of the contract. If it is a pre-contractual statement that comes to be a misrepresentation then it will bring legal liability. Once a statement becomes a term, this is the contract that will be carried out between specific points in time. Misrepresentation has to have an impact on the misrepresentee, it needs to have a role on him to enter the contract. A mere misrepresentation does not induce entrée into the agreement, is nothing in law. 
· Terms: if it is breached, it is a breach of contract, and the possibility of damages can be awarded for the breach. Sometimes we have two contracts being made at the same time. Sometimes the terms can be the terms of the main contract, and sometimes they become the terms of a collateral contract. 

Timeline: What we will focus on

1. Mere Puff
2. Misrepresentation 
a) Definition
b) General Conditions of Liability 
· Unambiguous
· Material
· Induces Reliance
c) Type
· Fraudulent
· Negligent
· Innocent
d) Remedies (related to type of misrepresentation)
· Damages
· Rescission
· Indemnity
3. Term
a) Parol Evidence Rule
· General Rule
· Exception
b) Source of Terms
· Express
· Implied (custom, legislation, counts)
c) Types of Terms & Conditions
· Warranties
d) Exemption Clauses
· Impacted
· Incoming
· Overdue
4. Collateral Contract


LECTURE 9 – 12 November 2013
3 possible statements in a contract
· Mere puff
· Pre-contractual misrepresentation
· Term of the main contract
· Term of a collateral contract

Misrepresentation
· Classical definition: An untrue statement of fact made by a representor to a representee which induces the representee to enter the contract
· “Untrue statement of fact” – The statement isn’t accurate in some way. 3 statements that are not misrepresentations. 
1) Not an statement of opinion
· Some rules the court use to distinguish between statement of fact an opinion – when statement of opinion is made by a person with superior skill and knowledge, it is assumed to be a statement of fact. Reason – Courts assume representor will know more about the product for sale than the representee. When an opinion is not actually held, it is not an opinion, in fact it is an untrue statement of fact
2) Not a statement of future intention
· When a statement about the future becomes a term of contract, it becomes binding on the parties. 
3) Not a statement about the law
· Everyone is deemed to know the law. When a statement about the law is made during a contract, the representee is deemed to know that law and know whether it is a true statement
· “Induces the representee to enter the contract” – Statement must have 3 different characteristics related to inducement
1) Unambiguos
· If a statement is ambiguous, there can be no misrepresentation
· Reasonable person test
· Because the representee didn’t know what the statement meant then there can be no reliance on it and no misrepresentation
2) Material or relevant
· Material or relevant to represntees inducement to entering the agreement
· Reasonable person test
· 2 exceptions: 
i. Where the representor has made a fraudulent statement, the representor cannot pleed lack of materiality. If the statement is fraudulent, the courts will focus on the fraud
ii. In certain types of contractual arrangements, every statement made is deemed to be material. Ex- insurance contracts. Every statement made in an insurance contract is deemed to be material
3) Reliance
· Representee must have relied on the statement to enter the contract
· No misrepresentation if there is no reliance
· Exceptions:
i. Representee decides to test the truth of the statement. If representee still buys, then they relied on their own judgement Ex Redgrave v Hurd – Reliance
ii. Representee did not know about the misrepresentation. Didn’t read a brochure where it was contained. No reliance
iii. Representee knew the statement was untrue. Still wanted to buy the product. Based on their own decisions and no reliance

Silence or Non-disclosure
· Can silence or non-disclosure be a misrepresentation?
· Parties in an agreement are under no legal duty to disclose facts to the other party
· Silence is not misrepresentation
· Exceptions:
1) Where there is a change of circumstance between negotiation of the contract and completion of the contract – representor has the duty to make changes known
2) Where half-truths are told – When representee asks representor a question, they are to make full disclosure of the truth. Duty is on the representor to tell the whole truth and nothing but the truth. BUT if the representee doesn’t ask a question, the representor does not have a legal duty to disclose the truth
3) Where it is a custom of the trade – the whole truth must be told in insurance contracts
4) Contracts said to be of utmost good faith (uberrimme fidei) – insurance contacts, contracts for the sale of shares, fiduciary relationships, some exemptions clauses, etc. Relationship that require full disclosure of the facts when the parties are negotiating an agreement

“UNTRUE statement of fact” – Hedley Byrne v Heller 1963 common law possessed 2 categories of untrue statements– House of Lords made the 3rd 
1) Fraudulent
· Derry v Peek – House of Lords said a statement is fraudulent if it is made with knowledge of its falsity or without belief in its truth. Fraudulent misrepresentation is a statement, which is a lie. Representor know the statement is untrue
· Test is a subjective test, not objective: Was the representor lying when they made the statement? Did they know they were lying? Much more difficult for representee to prove a fraudulent misrepresentation
· When a court find fraudulent misrepresentation, the full range of damages and penalties are available to representee
2) Innocent
· Every statement that is not negligent or fraudulent must be innocent
· Statement made by representor innocently – no intention to lie
· Lesser remedy – rescission plus an indemnity (return of purchase price)
· Regrave v Hurd
3) Negligent
· Historically was a category for all other misrepresentation than fraud
· In 1963, House of Lords divided this in to two – adding negligent
· There is a duty to take reasonable care when uttering words to another party – a statement made in breach of a duty to take reasonable care in negotiating agreement
· Parties owe a duty to take care when making statements
· Reasonable persons test
· Remedy is damages – the same award of damages is available for negligence and fraud – easier to prove negligence then fraud so more people file for negligence

3 remedies available for misrepresentation
1) Rescission
· When a contract is induced by misrepresentation, the contract is valid but voidable – ability to be brought to an end
· Returns the parties to their pre-contractual situation
· Representee will get purchase price back and expectation loss
· Where rescission is not possible – mostly rely on damages for remedy
i. Restitution is impossible – they had to use the subject matter to discover something wrong
ii. Where representee has affirmed the contract
iii. A delay in attempting to rescind after learning the truth – duty on the representee to rescind within a reasonable period of time
2) Damages
3) Indemnity
· Only available where there is an innocent misrepresentation
· All the court awards is the return of purchase and price
CASES
Redgrave v Hurd (BP 355)
· FACTS:
· Negotiation and sale of a legal practice
· Vendor of the practice and purchaser
· Vendor decided to retire and sell his practice to younger lawyer
· Purchaser asked for estimation of annual income of the practice
· Purchaser told between 300-400
· Purchaser asked for proof and found missing 200
· Purchaser entered in to agreement anyways and discovered the practice was utterly worthless
· Purchaser refused to complete the contract and vendor sued
· Purchaser argued he was induce to enter contract by misrepresentation – asked for rescission. Return of deposit, and damages
· COURTS:
· Trial judge foundfor vendor – duty on representee to check for truthfulness
· Court of appeal – issue whether or not there was an innocent misrepresentation
· Court found for purchaser – no books and papers in existence to show extra 200 value
· Court found no duty on representee to check the truth of misrepresentation
· The purchaser relied on the statement
· Court awarded rescission – only remedy for innocent misrepresentation
· 358 sets out general condition of liability for misrepresentation
· when a person makes a material representation to another to induce them to enter in to a contract
· assertion for the need of materiality and reliance

Smythe corp – statement of opinion into statement of fact
FACTS:
· Owner of the hotel and purchasers
· Owner told purchaser the hotel had a tenant who was described as a “most desirable tenant”
· Purchaser agreed to purchase the hotel
· Tenant had a hard time paying the rent - Tenant became bankrupt
· Purchaser refuse to complete transaction and vendor sued
· Owner said they were expressing a mere opinion and not an untrue statement of fact
COURTS:
· Courts had to decided whether it was an untrue statement of fact or an pinion
· Opion can become a statement of fact where the party expressing the opinion has superior knowledge
· Court found an untrue statement of fact – Found for purchaser

Simons 371 – collateral contract
FACTS:
· Simon was selling shares in a company and purchaser of shares
· Shares where shares in a company which was a rubber company
· Key exchange between them: Purchaser asked if the company is alright and vendor said they are bringing it out. 
· Purchaser agreed and said that was good enough
· Value of shares plummeted
· Purchaser suing to recover loses because of the misrepresentation of the company
· Purchaser framed action in fraudulent misrepresentation and also argued breach of collateral contract
COURTS:
· Shows us how statements con be pre-contractual statement or term of collateral contracts
· Trial jury made certain findings of fact
· No fraudulent misrepresentation
· Vendor had warranted the company was a rubber company
· House of Lords – the case is all about the collateral contract
· What are the requirements for a collateral contract?
· Pg 372-373
· What you have to prove for a collateral  contract is what you have to prove for a normal contract – offer, acceptance, etc.
· Was there sufficient evidence of intention to create a collateral contract?
· No
· Court found it was a rubber company – even though it wasn’t a good one

Leith – Rescission
FACTS:
· Leith purchased a picture from international galleries
· Paid 85 pounds for it – 5 years later decided to sell it
· It was decided that the painting was not by who he was told it was by
· He wanted to rescind his agreement and exchange 
· Question was whether or not he was too late to rescind
· Vendor said he waited to long to rescind the agreement
· Case was brought in innocent misrepresentation
COURTS:
· Court of appeal – Lord Denning went to the Sale of Goods Act
· Where the is a breach of contract the sale of goods act states there is an acceptance after a reasonable period of time
· If this is the case for breach of contract then it should be the same thing for innocent misrepresentation
· Reasonable time has lapsed and the buyer cannot get rescission
· Delay by representee will bar a decision

WEEK 8: doctrine of privity, whatever she says is all we need to know
WEEK 9: remove final case. BG checo
WEEK 10: Tilden & interfoto
WEEK 12: remove first 3 cases
State the pinciples for exam
LECTURE 10 – 19 November 2013
Standard Form Contracts and Exclusion Clauses

· General points to make
1. Our courts attempt to give expression to the parties extensions by looking at the natural and ordinary sense meaning of the words in the contracts
2. You are only permitted to use outside evidence if the words in the contract are ambiguous or to prove that certain words in a certain contract have a special meaning in regards to a trade or custom
· I.e. If you were a lawyer doing business law, and you had construction companies as clients and they put certain terms, the courts acknowledge the certain terms put into contracts so you can use outside evidence when you have this type of situation arise. 

· Rule to standard form contracts and exclusion clauses
1. Prior negotiations between the parties are inadmissible if the final contract is clear
2. Evidence of subsequent conduct of the parties is admissible if there are two reasonable interpretations of a contract
3. Direct evidence of the parties’ intention is inadmissible; you use the reasonable person test. What would a reasonable person looking at the conduct of these parties infer
4. Any circumstances surrounding the making of the contracts are admissible
5. If the words of a contract are unclear, then you should look at the contract in the context of, first, the whole document, and second, the surrounding circumstances
6. The doctrine of contract preferendum applies: when there is an ambiguity in the contract, as drafted, the court will find in favor of the party who did not draft that ambiguity. 

· Our courts are generally suspicious of limitation clauses in standard form contracts if there is an unequal bargaining position between the parties and the exclusion clause appears to relieve one party of all its contractual obligations
· They want them to have a consensus ad idem

· There are certain tests which have evolved for standard clauses:
1) Has the clause in question been included as a term of the contract (Fort and parking?) and if the clause is onerous: if it effectively places one party in a bad position we use the Tilden case
2) Can such a limitation clause be narrow?
3) Is the document signed or unsigned? 
· If it is unsigned
· If it is unsigned but the customer has actually read the conditions then they may be bound by the principle of actual notice
· If its unsigned but I knew about them I would be bound by constructive notice
· Customers are not bound in law if the conditions were added to the contract after it was made
· If it signed
· The courts infer that a party is deemed to have actual notice of the contract and are bound even where they did not read an exemption clause which is included in the contract. Unless two things exist:
1) A party denying the contract can prove fraud or misrepresentation
2) The party relying on the onerous clause does not take reasonable measures to draw the clause to the customer’s attention
· Key cases in this area to support the general points
Thornton v. Shoe Lane Parking (BP 478)
· FACTS:
· COURTS:
· What agreement do you enter into when you park and buy a ticket from a machine?
· What and how are you bound by the law of contract?
· An offer is made when the machine or the proprietor of the machine indicates that it is ready to receive your money
· An acceptance is made when you put your money in the machine
· The terms of this offer are contained in any notice placed on, at, or near the machine
· The courts have ruled that the customers are not bound by any terms printed on the ticket after it comes out of the machine if they differ from the notice
· Any changes printed at the back of the ticket come too late because your contract is made already. 
· The court of Appeal in England in 1971, the court said that customers are bound to an exemption clause if they knew the ticket was issued subject to that clause, or the company gave them sufficiently or reasonable sufficient notice of the clause. However, the court of appeal said in this case the contrct could not be altered by anything on the ticket to exempt the company from liability
· Two point:
· If you want to bound someone you have to give them notice before the contract is concluded otherwise it is too late


Interfoto Picture Library Ltd. v. Stiletto Visual Programmes Ltd. (BP 483)
· FACTS:
· COURTS:
· Court of appeal in England , 1989, 
· This had to do with a contract with a particular set of onerous conditions that were part of the contract and the issue in interfoto was whether the condition as sufficiently bourgh to the attention of the defendant so that the term became part of the contract
· Court said no, it was not brought to their attention
· The court supported Thorton 
· They said if one particular condition in a set of printed conditions is particularly onerous or unusual the party seeking to enforce it must show tat the particular condition was fairly brought to the attention of the other party and the court of appeal said the fundamental question to ask is whether it would be fair to make one party bound by the other parties’ terms and conditions
Tilden Rent-a-Cae Co. v. Clendenning
· 1978 decision of court of appeal of Ontario dealing with a signed contract
· An importance case because it changed the law in Ontario with respect to the issue of onerous terms contained in a contract
· A case that dealt with a contract at a car rental company
· The customer was given a copy of the contract he didn’t read it, there was a condition In the contract that was particularly onerous. It was apparent when the case hit the courts that the customer had no acquiesced to the terms in the contract. 
· The court of appeal indicated that f a customer attention was not drawn to a particularly onerous clause in a signed contract then their customer does not have to prove there was fraud or misrepresentation to discharge that clause.
· Courts said that the clause n this case was inconsistent with the overall purpose for which the contract was entered into and therefore the courts said something more had to be done by the party submitting the contract for signature, then merely handing it over to be signed 
· Furthermore, the party who is seeking to rely on these onerous terms should not be able to do so in the absence of 1) having taken reasonable measures to draw these terms to the attention of the other party. This was a change in the law, it was a significant case. 

McCutcheon v. David MacBrayne Ltd. (BP 488)
· FACTS:
· COURTS:
· Ship sank and car was lost
· The issue at hand was what was the contract between the parties, there was an oral agreement and no document was signed
· The court said any evidence of previous dealings between the parties can be relevant but only if they prove knowledge of the terms of the agreement

Mistake
· Deals with issues pertaining to matter that come up with contracts which have some fundamental importance. It is the idea of mistake happens in many situations
· We need to look at
1) The idea of what mistake is
2) What approach is at common law and at equity
3) Deal with mistake as to terms of a contract
4) How mistake show up I tender situations (tendering for a contract)
5) Deal with the law pertaining to mistake and assumptions in law and what that means
6) Mistake and third party interest
7) Remedies that can be used to effectively deal with when a mistake is 
8) Doctrine of rectification: a mistake is made when a contract is drafted and the mistake is incorporated in the contract, and the courts can rectify that mistake. It’s a tool that is available to courts but it needs to be dealt with in great caution

· Two approaches mistake can take:
1) Common law
· Mistake causes a contract to be null and void Ab Initio (from the beginning) and the test at common law is that total failure of consideration so that the mistake goes to the subject matter or fundamental term of the contract 
· Lawyers who are pleading or litigating a case, they try to turn to equity to find relief because the common law is always narrow 
2) Law of equity
· The inequity approach: mistake renders a contract voidable, it is not void Ab Initio, but it can allow an innocent party to set aside the contract in certain circumstances, the test in equity is the following
· Is it unfair, unreasonable, unconscionable to enforce the contract in light of the mistake which has been made
· The test at equity is the traditional test: The party who is relying on the mistake did not come to court with “clean hands” (idea of integrity and honesty). 
· General rule of thumb is that we try the common law approach first but we normally turn to equity to provide us with some relief

· Three types of mistake:
1) Common mistake: simply where both parties to the contract make the same mistake
2) Mutual mistake: where one party without the knowledge of the other party, is mistaken
3) Unilateral mistake: one party with the knowledge of the other party, is mistaken
· There is a doctrine (common la doctrine) which is an exception to mistake
1) The doctrine of non est factum (this is not my document). The doctrine is as follows, normally a signed contract is prima facie evidence of the fact that it is binding but it may be revoked or rendered void if a party signs the wrong document or signs a document or a contract under a complete misapprehension as to the nature of that document. It I an exception not used very often
· There are two bars to the application of this doctrine:
i. Law of negligence: you did not read the document. How can you apply the doctrine if you have not read the document
a. What is the magnitude of this contract? The more money it is worth, the more expectation that you have read this document 
b. Are there any circumstances leading or contributing to carelessness: perhaps you signed it while you were in a rush etc. 
ii. Where the existence of third parties would be hurt

· Mistake arises in respect of various situations:  
1) Terms of the Contract. 
· Glasner v. Royal Lepage Real Estate Services Ltd.
· Real estate contract, a house was being sold. The purchaser wanted assurance that had never been as a substances. The vendor knew that it was insulated at one time with the particular substance. The real estate told the agent not to tell the other party. Eventually, the purchaser refused to complete the transaction. 
· The court in this case indicated that the other side to a contract must be given sufficient time to appreciate any proposed amendments to a contract, otherwise you allow a party to conclude a contract under a mistake about a material term of the contract and equity in this case would render such a contract voidable. 
· The court said a party has to be given sufficient time to appreciate any amendment or changes to a contract otherwise 
· The courts of equity would grant relief against the performance of a contract, obtained by a party who knew the other side was mistaken about a material fact and who took advantage of that mistake
· The court of equity may refuse performance of the contract particularly when the cause of one party’s mistake was the other party’s calculated decision to say nothing about a change the party made in the terms of the contract
· Smith and Hughes
· Had to do with the age of a crop that was purchased on the market.
· This demonstrates the old common law approach
· Courts said there laws no legal obligation on the vendors to inform the purchasers that they were under a mistake regarding the age of the crop as long as that mistake was not induced by the vendors
· The court went by the principle of Caveat Emptor (buyer beware)

2) Tender Situations
· Tendering is a form of offer, when we apply mistake with respect to these tender situations, the courts have said that the issue of mistake may not apply in situations of tender based on certain circumstances. 
· Hunter Engineering Co. Inc. v. Syncrude Canada Ltd.
· There was a tender, a contractor submitted a bid in response to that tender, the contractor made a mistake in the calculations of these figures; the SCC said this error had nothing to do with invalidating the offer that was made. There was an offer and accepted by the contractor who made a mistake. It does not affect the offer. 
· With respect to this law of mistake, the court said that you could not apply mistake to hunter engineering. The contractor made a bid and 
· Concerning tenders, if a mistake is made, any test for mistake must arise at the time the tender is submitted and not at a later date after it becomes apparent that there is a miscalculation in the figures. For exam, understand that the law pertaining to mistake applies to various situation, to terms and tender situations. Then there is the situation that is refer to as mistaken assumptions. Under the common aw it deals with situations where the parties have reached a contract agreement and it has been correctly written don but one or mote of the parties’ have made a false assumption concerning a matter which is material to the decision to enter into a contract. 

· Mistake and Assumption
· Checklist has evolved with respect to mistake in assumption
1) Is there a consensus between the parties’ to the contract
2) If there is a consensus, does it cover any problem that has arisen
3) What is the nature/ source of this mistake. (whose fault is it)
4) What do the parties actually want under this contract
5) What should they get under the contract
6) Does the contract rest on some fundamental condition or assumption that has failed
· Certain case law under common law and under equities dealing with issue of mistake: 
1) Common Law
· Bell v. Lever Brothers Ltd.
· Case where there was a claim that money was paid under a mistake of fact
· Courts said, common law decision in England in 1932, a mistaken assumption will not lead the court to find a contract void at common law unless it is a mutual or common mistake of both parties, as to the subject matter of the contract or its fundamental terms 
· The court said at common law, they apply, essential, of Caveat Emptor, if the employer makes a bad bargain, the bottom line is that at common law you will rarely be able to get out of the contract
· Court found: once parties have agreed with certainty on the terms of a contract then the contract is good, unless it can be set aside for failure of some condition on which the contract depends.
· Rational of common law: the common law says it is of maximum importance that contracts be observed, if parties comply with the essentials of the formation of a contract then they are bound and the parties then must rely on stipulations or terms in the contract for protection from any facts which are unknown to them
· Toronto Dominion Bank v. Fortin (No. 2
· A common mistake of parties, even on a most fundamental matter, does not make a contract void at law. But, it makes it voidable in equity 
· MccRae v. Commonwealth
· They entered into a contract to sell a sunken oil tanker and its cargo on an open market
· The court said that even if there is a fundamental and mutual mistake, which might normally void the contract, the court will not do that where the mistake was based on unreasonable or unfounded beliefs held by ne party and deliberately induced by that party into the minds of the other party. 
· Second point, disposal commission cannot rely on any mistake to avoid this contract because they said the mistake was induced by their own fault. They made a restless assumption that the cargo existed , and since there was no tanker there was a breach of contract with resulting liability
2) Equity Law
· Solle v. Butcher
· Lord Denning
· Mistake and one of the parties tried to take advantage]court said if the contract was goo ta common law, equity can grant relief to a person for the mistake if no injustice is done to the other party 
· Furthermore, a contract can be set aside (voidable), if the mistake was induced by a material misrepresentation of the other party 
· Further, a contract in equity can be set aside if the parties were under a common misapprehension as to the facts of the case, provided, the party seeking to have the contract set aside was not at fault
· Equity: you may be able to get relief from mistake
· Mistake and Third Party Interest
· Lewis v. Avery 
· An individual said that he was in the film industry, he proceeded to have a car sold to him and this person paid for the car with a fraudulent cheque. He subsequently sold it to a third party for a good value.
· The court indicated at equity, they will always find in favour for innocent third parties over contract parties
· Court said: if there is fraud or nay unconscionable conduct, you look at equity to protect any purchaser
· From a legal policy perspective: the court indicated that the innocent purchaser acted honestly and in good faith, but the seller let the imposter have the goods enabling him to commit fraud

· In respect to doctrine of non est factum
· Saunders v. Anglia Building Society
· If one party fails to read the contract they are signing they are barred from using this doctrine

· Doctrine of rectification
· Concept that is pleaded a fair amount in commercial law cases
· With regards to what amounts to a major contractual agreement
· Scenario: In Toronto there are 2 terminals at the airport
· There was a lease from the government to call an operator to run the food concessions at terminals 1 and 2
· The contract was based on a base rent, plus a percentage of sales.
· The rent came to $78 million a year, plus, a percentage
· They wanted to repair terminals 1 & 2, and the operator said that will; cause major business interruption so we want to amend our contract. The idea was to provide them some relief in downturn in business 
· The guaranteed minimum but they wanted to adjust the formula on people going to the airport
· The chief executive officer of the company, who ran the food concessions, 
· There was an amendment signed, but it was not clear. 
· The issue of minimum rent was questionable. 
· He idea of rectification is to rectify, there are special provisos with regards to rectification which are importance. It is an equitable doctrine and it is used when a contract is an inaccurate reflection of the intention of the parties. That some error was made when the document was written, being types up, or being copied etc. there are some key points to rectification
1) You need irrefutable proof + a common mistake (parties were on agreement on the terms of the contract orally but wrote them down wrong)
2) The court will not rectification where third party interest will be hurt
3) In a rectification situation you are asking that the contract be changed so as to reflect the common intentions of the parties
· Suggested that the burden of proof is on the balance of probabilities. However, various case law suggest almost, that a person who wants to go against the contract should almost be held to a higher standard, proof without a reasonable doubt. They are so sensitive to grant rectification in commercial cases. 
4) More evidence is admissible than would otherwise be the case in other contract claims
5) The parole evidence rule does not apply. The court will listen, few oral evidence to ascertain what the intentions of the parties were
· Three steps:
1) Was the contract a true reflection of the agreement reached between the parties
2) What was the conduct of the parties before/ after the agreement was made/ contract was signed?
3) Were the parties mistaken up and until the execution of the contract?
· Bercouici v. Palmer
· Stresses importance of rectification
· Says power of rectification must be used by courts with great caution
· It must almost be satisfied being a reasonable doubt that the current contract does not reflect the parties’ true intentions. The courts have referred to the fact that it must be used with caution.

· Summarizing mistakes: 
· mistake at common law very narrow, some leeway, the issue of mistake and assumptions
· Equity: will grant you relief under certain circumstances where common law will not. But equity does not have application in every circumstances, it is available in some, where contract law will never give you a remedy
· It is important because it happens on a regular basis, and the way the law applies also changes, (mistake of terms, tender situations, mistake and assumptions doctrine of rectification)

LECTURE 11 – 26 November 2013

Frustration
· The doctrine of frustration in contract law will only apply if an unexpected event occurs after the formation of the contract which makes the performance of the contract impossible.
· Whatever the frustrating event is, it cannot be the fault of either contracting parties
· The effect of frustration is to automatically terminate the contract as of the moment of the frustrating event, regardless of the wishes of the parties
· Unlike the doctrine of mistake, frustration is not retrospective. The contract is not rendered void Ab Initio rather; the parties are released from any further obligations under the contract.
· Unlike a situation where there is a serious breach of a contract, and where an innocent party can choose whether to treat the contract as repudiated or not, frustration does not allow or permit a power of election. Both parties are simply automatically discharged from the future performance of any obligations under the contract
· The frustrated Contracts Act. It sets out that frustration does not apply to maritime, sale of goods, or insurance contracts, because they are governed under separate legislation. 
· Our courts may, once a contract is frustrated, permit thee parties to recover expanses accrued before the frustrating event. It gives the court a great deal of discretion.
· The old common law
· Paradine v Jane
· Common law position is as follows, if a party is contractually obligated to do something and they cannot because of some accidental or other reason, the party is bound because they could’ve limited their liability under the contract
· Old, strict common law, and is not really important any more
· Taylor v. Caldwell, q
· Queens bench 1863
· Facts: contract where the defendants contracted the use of plaintiffs for a concert. Before the first concert occurred, the building was destroyed by fire. It was not the fault of any of the parties. And question was: who would bear the loss?
· The court of Queen’s Bench said where there is an obligation to do something under a contract, the contractor normally must perform the obligation or pay damages for not doing it. Although, in consequence of some unforeseen accident, the performance of the contract itself has become burdensome or even impossible. 
· Where the parties from the beginning of their contract knew that the contract could not be fulfilled unless when the time came to fulfill the contract a particular item needed to exist. And so the parties, must have contemplated that this item was the foundation of the contract. 
· If the contract is absolutely absolute and clear then the old rule in Paradine v. Jane still applies. 
· Critical question: was the continued existence of a specified item, the foundation of a contract? If it is, then you will be able to get discharge from your obligations because the contract no longer exists
· Claude Neon Gen. v. Sing (BP 672) 
· 1942; it had to do with advertising in the WWII
· The courts said that the doctrine of frustration would not apply if the performance of a contract was still possible but the benefit under the contract are diminished. 
· Maritime Fish v. Ocean Trawlers (BP 668) 
· The privy council in England said if frustration is due to an act or election of either of the parties to the contract the doctrine of frustration is barred. The court was clear that neither party can be responsible for the event causing the frustration of the contract. 
· The court re-emphasized the notion that the essence of the doctrine of frustration is that it sold not be due to the act or the election of either party to the contract

Forced majeur
· Deals with natural disasters
· The essence of it is that it is when an unexpected event beyond the control of either party to the contract makes the performance of the contract impossible. 
· In this case one of the parties can elect to not proceed with the contract
· Referred to as “Mother Nature Clauses”
· Atlantic Paper v. St-Anne (BP 696) 
· SCC in 1976. Said that a forced majeur clause operates to discharge a contract being party when an event beyond the control of either party makes performance of the contract impossible. 
· To discharge the contract under this doctrine, the event must be unexpected and beyond human foresight and skill to prevent or predict
· St-Anne could not rely on it because it had brought the condition itself into play which resulted in the inability of the contract to perform
· The SCC said that forced majeur clauses should be construed strictly; they would apply a narrower approach to the common law. The principle of the common law is that if you have a contract then you have a contract
The Protection of Weaker Parties
· Issues related to duress, undue influence, and conscionability
· What the lw says abut he protection of weaker parties in the law of contract. Relevant in a lot of different areas. We want to look at the common law as well as equity, because both come into play
· Three concepts:
· Duress: Common law principle
· Undue influence: Equitable Principle
· Unconsciounability: Equitable Principle

· Duress
· Common law usually renders a contract void Ab Initio but in duress it makes an exception, it says that the contract is voidable
· Maters of duress is dealing with a coercion, against a person’s will, or illegitimacy or illegality of conduct pertaining to a particulate contract
· When you deal with duress, a contract is voidable at common law if the contract is made as a result of an unlawful/ wrongful threat that coerces a person’s will and vitiates or negates their consent.
· Voidable: a contract is said to have been formed but it can be brought to an end at the request of the innocent party. When dealing with matters of duress the contract is put  aside because the innocent party is viewed as having not consented at all to the particular contract in question
· Two cases which set out matters pertaining to duress:

· Pao on v. Yiu Long (BP 716) 
· Dealt with the issue of bargaining. 
· The courts said that hard bargaining between two parties for a contract, is not economic duress, instead you have to look to see if one party’s will was coerced, which lifted their consent and rendered an otherwise valid contract voidable
· Any threats made must have been made during the contract negotiations, they must have been made directly to a contracting party; not to a stranger
· The privy council established certain tests in regards to duress:
1) Did the plaintiff protest vigorously?
2) Did the plaintiff have independent legal advice? (key factor)
3) Did the plaintiff try to get out of the contract after they signed it?
4) Did the plaintiff have any reasonable alternative to fall back on? (to succeed there must be no alternatives available)
5) Was the pressure justified? (Brought forward by Gordon v. Roebuck)

· Gordon v. Roebuck (BP 718) 
· Important extension of the law in 1992 by the Ontario Court of Appeal
· Added the fifth test to the Long case
· The court said that even if economic duress is found, there will be no legal consequences if the duress is justified. Creditors may exert lawful/ legitimate pressure to induce payment that is lawfully owed to them under a valid contract. 
· It is up to the courts to determine if a lawful threat has crossed over that line
· The remedy of duress will not usually be granted if both parties were represented by legal counsel during the contract proceedings

· Undue Influence 
· Application of remedies will not be as narrows common law
· Undue influence is a situation where a party’s will is dominated by the other party; rather than coerced. Although a party may have consented, the consent will not be sufficient to sustain the notion that the articular contract was entered into freely by both parties 
· It renders a contract voidable
· Undue the principle of undue influence, we ask the question as to whether or not there was a sufficient amount of consent by the parties. Whereas in duress, for duress to apply it means there is no consent at all from one party. 
· Looking for domination by one party over another; an abuse of confidence by one party over another; an unfair contract or an unfair bargain
· Two important points:
1) If there is a commercial relationship, we need to prove that there was actual undue influence by one party over another. 
· We’re looking for a manifest disadvantage, the idea that no one would have entered into this contract unless they were dominated by the other party
2) If we are dealing with a trust/ fiduciary relationship. Undue influence is presumed due to the inherent potential for dominance in the relationship
· If there is a trust or fiduciary, you do not have to prove that there is a manifest disadvantage over one party. The onus shifts to the person who wants the contract upheld to demonstrate that the contract was entered into freely and with informed will. 

· Geffen v. Goodman Estate (BP 724)
· The case stressed the importance of having legal counsel and legal representation. 
· The list of relationships of influence is never final. 

· Unconscionability 
· Dealing with personal contracts
· We are looking for the exploitation of one party by another and an unfair contract. Situations where you have a weaker party who comes under the influence of a stronger party. You have an extreme imbalance between both parties and an outcome, which means that you are going to have an unfair contract or bargain. 
· Equity in this situation renders such a contract voidable if there is an imbalance in the bargaining positions, which results in a bad contract. 
· You can have inadequate consideration in contract law as long as there is consideration, or even a bad contract, but you can’t have that if there is an unequal power dynamic between the parties

· Morrison v. Coast Finance Ltd. (BP 741) 
· Two gentleman persuaded an elderly lady to mortgage her home to lend money to them
· She had no legal representation
· The B.C CA said that a plea that a contract is unconscionable will involve relief against an unfair advantage gained by the use or unconscientious use of power by a stronger party against a weaker party
· The proof thy are looking for: proof of inequality of positions, and proof of substantial unfairness
· When these arise you have a presumption of fraud which is created which the stronger party, must demonstrate that the contract was fair, just, and reasonable
· In this case, the court of appeal set aside the mortgage that was entered into by the parties, 
· Marshall v. Canada
· Inadequate funding provided for the sale of property
· Court said that uncsionability will arise where a party is incapable for protecting their interest
· It’s not even material that the other party was aware of the weaker parties’ weakness. 
· The SC of Alberta stressed the importance that when you have this dynamic of a weaker and stronger party, in order to get around this issue you have to show that the stronger party was considerate of the interest of the weaker interest
· Lloyds Bank v. Bundy
· The issue of legal advice was dealt with in Lloyds Bank v. Bundy. In a decision re-emphasizing the equitable position. Dabny? Indicated that the law would give relief to a person who without independent advice entered into a contract on terms that were deemed unfair when their bargaining power was impaired by reason of their own infirmity
· They stressed that when this situation arises, then the law will step in to give relief against this contract 
· The England CA said that lack fo independent legal advice may be fatal in a contract dispute where the contract was bad and the bargaining positions of the parties were grossly unequal. This issue of lack of independence advice is a critical feature of the law
· Harry v. Kreutziger
· Court cited Morrison and course finance (old lady)
· Concurred with the rule established by the court in the Morrison case. The court stressed that where a claim is made that a contract is unconscionable it must be demonstrated that there was inequality in the position of the parties due to the distress or needs of the weaker party which would leave the party under the power of the other one
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Damages
· Usual remedy that we see in courts for breaches of contracts are damages
· There are different ways of calculating damages
· Another issue that comes up is mitigating your losses. Have to act as soon as you can. 
· A key principle, when there is a breach of contract, is they should take active steps to mitigate their loss when the breach has occurred and damages are occurring
· Many contracts have specific provisions put in them in respect to damages
· Once you establish breach and damages then parties will want to know how much will the court force for payment for damages

· Hadley v. Baxendale (BP 901) 
· The questions that are usually asked are: do the damages flow naturally from the breach? Or was the loss within he reasonable contemplations of the parties?
· If damages are too remote then you will not get damages, they have to be tied to the breach of contract
· This case is still pleaded today in our courts



Email: Stephen.h.waxman@gmail.com

McRae v. Commonwealth (BP 834) 
Chaplin v. Hicks (BP 855) 
Victoria Laundry v. Newman (BP 903) 
Koufos v. Czarnikow (BP 910) 
White and Caster v. McGregor (BP 923) 
Semelhago v. Paramadevan (BP 926)

Exam Review
· Doctrine of Privity
· The basic concept of the doctrine of privity is that a contract cannot confer right or obligations arising under the contract except on any person who are parties of the contract. Came from London Drugs
· Rational is that only people who give consideration or who are bound by the contract are entitled to enforece the contract
· Privity is one of the concepts that is far less useful because of certain exceptions
· The founding case is tweedle and Atkinson established that no stranger cn ause on a contract even if the contract was made for their benefit unless they give consideration. Old/ narrow principle
· The idea of privity has been circumvented through various formats:
· The law of trust: establishes that the beneficiaries of a trust are able to sue the trustee if they do not carry out the terms of that trust as agreed upon between the trustee and the settlor of the trust.
· Doctrine of Agency: The law of agency is that the agent steps out of the picture and at the and the contractual relationship becomes two contracts. 
· Employment law: London drugs. Employees under an employment contract tried to take advantage of insurance clauses even though they weren’t party to he contract. It was a strogae contract. Court said that it would beb unjust that the employees be in a liability position more than their employers. So they made a clause to shield them even though they weren’t part of a contract. The employees had to be acting in the form of their employment etc. 
· Edward Construction:  said something different. Case that was a lawsuit with respect with engineering dawings and engineer swere sued for negliegent misrepresentation. The SCC said in this case, the exception under londondrug did not apply. They said the clause was not extended to the engineers who ad to assume risk for their professional responsibilities
· Employment is anexception in employee situations but not necessarily where you have a grop of professionals who have their own contract with their own insurance companies
· Subrogation:  
· Insurance: 
· These exceptions change the importance of the doctrine of the law of privity. 100 years ago it was very important but today you have to look if any of these exceptions are in place. Be aware of privity and these various exceptions

Chap 7: issues pertaining to misrepresentation and recissions of contacts
· The law scrutinizes representations made during contract negotiations. They recognize negotiations that ultimately induce a contract or become a term of a contract in question
· Not all representations end up being a term of a contract.
· Remedies depend on whether a representation becomes a term or is only an inducement to enter into a contract
· Must distinguish between a respresentation which has legal  and an opinion which does not
1) Fraudulent: makes a stamen they know is false or they’re reckless with the truth with the intention that the the other party acts on that stamenet 
2) Negligent: one party as special knowledge and they make a statement without reasonable care and that statement is relied upon to the detriment of the other party
3) Innocent: the part mae a statement they beliebe s true but it is false. Close to being a mere opinion
· recisions is an equitable remedy where the court states that a contract should not be enforced. The court must be able to put the parties back into their pre=contractual condition or state
There is a difference between an action for damages (action to enforce the contract) the issue of damages is  a substitution for the contract that hsould’ve taken place under the bining agreement of the parties. Recision is so that the contract does not get enforced
Bars of recisions:
1) Delay/ laches: one party waits too long to complain. However. If the cause of the plaintiffs delay in complaining is the conduct of the pther party thn equity will stil grant recision 
2) Affirmation: when a person discovers the misrepresentation and goes ahead and adheres o the contract
3) Impossible to return the parties tot heir pre-contractual state
· Red Baee and heard? Leading authority int his area. Court said that I euity lack of due diligence on the part of the plaintiff oes not bar recisions. Unlike the common law, equity doe snt demand the plaintiff prove the defendant knew it was false when it was made
· Bank of bc v: a contract induced by this type of silence may ultimately be recident by the courts. If a true representation is follow by a change of circumstances prior to the contact which renders the statement now false, then the party has a duty to dra this to the attention of the ther party prior to entering the contract
· Cupcack holdings: court re-eiterated that as a genral rule, recision should  only be granted where the prties can be restored to their pre-contactal state. Part of the issue od this area of the law is the issue of conditions and warranties, it is important to remember the fundamental differences beteen warranties and conditions
1) Warrant: this is considered to be a term perioeral to the contract and if breached it does not deprie the other party of the whole benfit of the contract. Innocent party can request damages from the othe rpaty
2) Condition: term is so fundamental that if it’s breached it denies the innocent party f the whole benefit of the contract. The innocent party can request damages, request damages or bring the contrct to the end, request damages and insts the contract be fulfilled. 
3) Enominate term: (unlear term) : must take into account the construction fot he contract and the cisumctnces surrounding the execution of the contrsct and determing hat the tu eintentions of the aprties are
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· Withman machine Tool: where something is actually listed as a condition in a contract. If it really absurd to view a terms as a condition then the court will treat it as warranty. Key question. What is the intention fo the parties when viewing the contract as a whole and not just the particular term in isolation to everything else. What would a reasonable person looking at these parties think that they were intending to do?
Just because something is labelled as a condition ro warranty does not mean that it is necessarily a warranty or condition, it happens on a case by case basis

· Parole Evidence Rule: 
· If a contract is in writing a presumption is raised that the contract or the written text covers the whole of the contract between the parties
· The basic rue: an discussion before, during and after contractual negotiations that vary/.alter/contradict/subtract from the written test are inadmissible
· Exceptions: 
1) To prove rectification
2) To prove there is a collateral contract in pace (only permitted if a c. contract does not contradict the written contract and was made simultaneously)
3) To prove a misrepresentation that induced the party into signing the contract
4) If the contract was partly written/ partly oral then the court will hear oral evidence as well
Cases suggest several things:
· Exceptions allow us to introduce evidence that is not normally allowed at trial.

· Misrepresentations (3 types)

· Issue of rescission of contracts

· What the bars to rescission are

· The issue of conditions, warranties and the parole evidence rule and exceptions to the parole evidence rule
