LAW NOTES!!!

LECTURE 1: Introduction

2 main braches of Law

· Criminal – state vs. accused

· Common – judge made law

2 sources of law: 

· Legislation – Federal or Provincial Legislations/ statutes / regulations.
· Common (case law) – judge made.
Civil Law:  about a party bringing an action for a personal remedy of some kind.
Definitions:

Tort – a legal wrong which entitles you to some sort of remedy.

· Intentional Tort – ex. Assault and battery. 
· Defamation – An intentional tort.  The reputation of the victim is damaged publicly by untrue statements made by the tort-feezer.  

· Slander – Untrue verbal statements.
· Liable – Untrue written statements.

· Unintentional Tort – ex. Negligence.

Tort Law: The goal of tort law is to compensate the victim whom had been wronged, not to punish the tort-feezer.
EXAM PREVIEW!!! – Negligence hypothetical question – Given the facts of a case, describe all relevant material covered in the notes, give legal justification and plausible decision. 

· Identify as negligence/unintentional tort
· Identify the tort-feezer

· Identify the plaintiff(s) (pi/P)
Note:  At one time only one defendant at a time was allowed.  Under current laws 1 or more defendants may be liable to the plaintiff.

Concurrent Tort-feezers: - 2 or more defendants liable to the victim. 

Vicarious Liability: - An employer is responsible for the torts committed by their employees during employment.



*why is it there? To compensate the victim not punish the tort-feezer.  Also, gives responsibility to the employer (company).
Note: Civil Cases have lower standards to hold the accused responsible – see O.J 
The central test for establishing negligence.

*Balance of Probabilities!!! :

 – In tort/negligence law the plaintiff must prove three key factors on a Balance of Probabilities.

I – Each Defendant owed the Plaintiff a “DUTY OF CARE”
II – Each Defendant Breached that “DUTY OF CARE”, (“STANDARD OF CARE”)
III – Plaintiff’s injuries are a direct result of the breach of the duty of care (“casual connection”).

Note: The Balance of Probabilities is the roadmap for analyzing negligence hypothetical problems and must be included in examination response.
A closer LOOK…
Duty of Care: Is it reasonably foreseeable that the plaintiff could be injured as a result of the defendant(s) action (lack of action).

Standard of Care: Plaintiff must prove that the defendant failed to meet the expected or reasonable standard of care (Breached the duty of care).  Normally experts in the field of question may testify as to what is the reasonable amount of care.

· If the Plaintiff can prove the first two factors in the Balance of Probabilities and also show that the injuries (physical or monetary) are a result of the defendant(s) lack of care then the defendant is liable to the plaintiff.
Damages: is the amount of money awarded to the plaintiff for their injury – physical/ financial. 
The next decision is to determine how much the defendant is liable for:

The Plaintiff is said to be entitled to reasonably foreseeable damages.
Note: If more than one defendant is found liable the liability is divided by the courts amongst the concurrent tort-feezers. 
PLEASE SEE THE HYPOTHETICAL OILI, MESSI, CRUDDI

LECTURE 2: Negligent Misrepresentation:

IMPORTANT CASE STUDY!!!



Headley/Burn –

· Headley/Burn is an advertising agency, with a potential customer.

· H/B looked into the customer’s credit by asking their bank for information.

· The bank corresponded with HB and stated that indeed the customer had money.

· H/B did the advertising work and did not get paid because the customer had no money.

This case has many significant aspects which must be discussed for nearly every single negligence question.

***********       Did the customer’s bank owe H/B a duty of care?  ***********
The court ruled that it was “reasonably foreseeable” for HB to rely on bank to provide reliable information.
See an example where this applies.

Ex.  Owner gets plans for some project from an engineering firm.  The plans are flawed.  A general contractor also hired by the owner relies on the information provided by the engineering firm and because of the flaws in the plans they run over budget. 

Because of HB the decision is that the eng fir, owes a duty of care to the general contractor. 

Second issue:  The letter from the bank contained a disclaimer which read

“This information may not be reliable”
EXAM PREVIEW!!! – On the exam if there is a problem which contains a disclaimer, analyze the problem as if there is no disclaimer present give the legal decision.  At the end bring up the disclaimer. 

Ex.  “…However, because of the disclaimer the defendant was not liable…”
Importance of H/B:

· Negligent Misrepresentation (by the bank)
· Disclaimer issue
· Expertise of a field (ex. The bankers should know the money situation of the client)
H/B is an important case and should be mentioned in every negligence problem.

Contributory Negligence: A court may find a plaintiff contributory negligent or partially responsible for their injuries.

Ex. Man slips on ice at some establishment, his shoes are worn and not suitable to be worn.

SEE EXAMPLE ACQUASITIONS INC, ACME INC

LECTURE 3: Contract Law:

Five elements: to a legal contract

· an intention to create legal relations
· offer and acceptance
· consideration
· both parties have relevant capacity
· contract is legal
Consideration – What is given by each party
Gratuitous Promise – Lacks consideration, something given for no return Unenforceable.  **exception** ( Promise made under seal
Promissory Estoppels – An equitable principle.  Estoppels means to stop.
 ( Allows person to ignore some of the stricter terms of the contract is it is equitable to do so.

Can arise in deadline cases

· Must have pre-existing legal relationship
· Must show that the person was led to believe that some strict terms of the contract would/would not be enforced.

· Must show reliance on the promise

Ex. JOHN BURROWS CASE:

Facts:
· Agreed to make payments on the first of every month on some debt. 

· Contract with the bank had terms which allowed the bank to accelerate the debt if payments were late. 

· Person is making late payments and the bank allows it for a few months.

· After another late payment bank decides to accelerate the debt.

· Person argues promissory estoppels on the basis that by allowing the late payments the bank can not now expect to enforce the contracts strict terms…

COURT DECISION: 

· A grace period given by the bank was deemed an indulgence.

· Inactivity by the bank does not constitute a promise therefore there were no grounds for promissory estoppels to be granted.
For Promissory Estoppels both parties must discuss the contract amendment.

Notice:  Verbal contracts are just as enforceable as any other contract.

     ***exception – Statute of frauds: certain types of contracts must be hand written in order to be enforceable.

SEE MINING EXAMPLE FOR CASE WITH PROMISSORY ESTOPEL.

LECTURE 4: Misrepresentation/Mistake in tendering
Misrepresentation – Untrue statements of fact which induces someone to enter into a contract.
· Innocent – Unknowingly gives untrue statements.
· Fraudulent – person making a statement which is known to be untrue.  A reckless disregard for whether or not the statement is true.  This is an example of intention tort.  (Entitled to reasonable foreseeable damages)
When misrepresentation is committed an equitable remedy may be rescission, rescission basically turns back time by unwinding the contract.  Some compensation may also be given.

Duress – An equitable concept.  Relate to the issue of capacity to enter into a contract.  The victim enters into contract against his/her own will (threats or violence).  Victim has obligation to act against the contract within a reasonable amount of time.

Undue influence – Victim enters into unfair contract due to a dominating influence.  (ex. Psychiatrist influences you to sell your car at a low price to him….ect…)

Victim has the obligation to act against the contract within a reasonable amount of time.

Contract Profarenta – “to select against”- If there is a genuine ambiguity in a contract the court will select against the person who drafted the contract.

Parole evidence rule – if the parties have reduced the deal to a written document, no evidence can be led which varies or takes away terms of the contract. Deals with any verbal discussions, which, occurred before the contract was made. 
· RECALL *–PROMISSORY ESTOPLE – Applies after the contract is agreed upon, changes the existing contract in someway.

Mistaken Tender (Unilateral mistake): CASE STUDY!!! – Bell/River
Facts of Bell/River

· Owner gives tenders information

· Tender bids

· One of the tenders is selected

· A contract is constructed

· Obvious patent mistake had been made in the tender

· Owner “snapped up” the tender containing the error

COURT DECISION:  due to the obvious mistake the court decided that the owner should have realized that there was an error.  Court decided that the tender offer was disregarded.

CASE STUDY 2:  Ron Engineering – Fundamentally different way of looking at tendering process (considers two contracts)
Facts of Ron engineering
· Supreme courts changed the system( considers two contracts, contract A arises from the tendering process.  Owner gave tender info, tenders bid, the owner chooses a bid and this forms contract A.  The winning bidder and owner form a formal contract (contract B).

· In RON ENG, tender’s bid contained an non-obvious error

· The owner did not discover the error and accepted the bid; the bidder would not do the work for the errant amount of money which they bid. 

· The owner kept the deposit.
COURT DECISION:  Owner is entitled to keep the deposit for the mistaken bid

EXAM PREVIEW!!!
For a mistaken in tendering problem describe all relevant material in the notes. 

Provide a brief description of the Bell River case (obvious mistake).  Also discuss how Ron engineering changed the tendering format and the out come of the unobvious case.

A CLOSER LOOK!!! ( CONTRACT A

3 significant terms of contract A:

1. The bid is firm and irrevocable

2. Must provide a deposit of X $

3. If selected and the bidder does not sign the owner is entitled to keep the deposit.

LECTURE 5: Contract Law

Contract – A private piece of law between 2 or more parties.
4 ways to end a contract
1. Both parties performed their duties and obligations - (Contract ends)
2. By express terms of their contract - (ex. If Ricky scores 10 Td he becomes a free agent)

3. By external law (Bankruptcy – all contracts at a halt due to bankruptcy)
4. Frustration of Contract – Event renders the contract impossible to perform (ex. Corel Center burns Nelly can’t perform)
· NOTES: when a contract is frustrated parties are relieved from any duty or obligation under the contract.

· NOTES: In Ontario there is a statute called the frustration contract act, this document sets out all the rules.

Repudiation of a Contract – To deny or disown a contract

When a party repudiates a contract (refuses to do some task) the other part can:

1. Accept repudiation ( seek damages

2. Insist performance under the terms of the contract

Breech of Contract – entitles the innocent party to reasonably foreseeable damages – where reasonably foreseeable damages are determined from info in the contract.
Types of damages when breech has been committed:
1. Liquidated damages – specific amount of money as a term of the contract.

Note: if liq damages are not proportionate to the damages then the terms in the contract are considered a penalty clause and not enforced.
Mitigation: The innocent party in the breech of contract must try to minimize the damages, take all reasonable steps to lessen the financial burden.

Ex. Get fired( get severance, must try to find a job.


EX. 2 Break lease( Landlord must try to fill the vacancy.

Damages : a common law remedy, an amount of money to compensate for a loss.
Other Equitable Remedies: (for breech of contract)
· Rescission – Turns back contract as if it never happened.

· An order of specific performance – Court order the party whom breeched the contract to provide specific acts.  This is rarely used because the party whom is forced to do the specific act may do a poor job purposely. 

· An injunction – Very common, the exact opposite of an order of specific performance, an injunction prohibits a party from taking some action.  

EX. – Actress has contract with WB, she fails to fulfill her contract obligations, WB seek an injunction to prevent the actress to make movies for any other companies for the duration of the contract.

· Quantum merit – Relates to quasi contracts, applies in the event of goods and services being performed with no agreement of cost or price.  The courts will rule that the amount deserved or “Quantum merit”, is the typical price charge.

EX- you get your hair cut without first asking the price, barber demands $ 300, you refuse to pay, the courts will decide what the typical price is. 
Other Definitions:
· Fundamental Breech –A major, significant breech which goes to the root of the contract.

· Exemption Clause – A term of a contract which in someway remove or limits the liability.  A typical example is shown below:

1. I am liable for breech of contract however; I am not liable for inconsequential damages.

2. Only liquidated damages must be paid.

3. Liability Cap – Only responsible for 2 million dollars

Fundamental Breech: HISTORY! –EXAM QUESTION!!!
If a party commits a fundamental breech of the contract should an exemption clause apply?!?  
Case 1: Harbutts Plastecine – Occurred in the UK.  Court developed a “fundamental breech” doctrine which stated that the party which fundamentally breeched the contract will not have the benefit of the exemption clause.

Case 2: Photo Production decision – Occurred in the UK.  Specifically overturned the decision in Harbutts/P, no longer recognized the fundamental breech doctrine.
Case 3: Hunter vs. Syncrude – Went to the supreme court of Canada.  The case dealt with the fundamental breech vs. exemption clause issue, an issue which had much tension. The court ruled to ignore the fundamental breech doctrine with a 5-4 decision.  The court decided to take the true construction approach.  The true construction approach would focus on the exemption clause.  If the wording was correct and directly applied to the case then the exemption clause may stand.
LECURE 6: Business Associations:

Three Basic forms of business:

1. Sole Proprietorship
2. Partnerships

3. Corporation

Sole Proprietor

· Person carrying business on their own.
· Personally enjoy all the benefits
· Profits/losses applied to personal income tax forms.
· You are the business and the business is you.
Partnership

· 2 or more people carrying on the business on their own.

· Profit/Losses are shared according to a partnership agreement

· Similar with the sole proprietorship the partners can be help personally liable, included in the personal income tax forms.

· The partnership agreement decides on profit sharing and the basis of adding/withdrawing partners.  

· Partnerships can be ended in 3 ways
1. Death

2. Bankruptcy

3. insolvency

· Limited partnership (limited liability)

1. A specific form of a partnership
2. Can’t use the name of the business

3. can “give advice”, cannot control.

EXAM!!!

Corporations:

· Legally considered an independent person.

· Can be used or held liable in the name of the corporation.

· Corporation has its own assets and incurs its own liabilities.

· Distinct entity from it’s shareholder(owners)

· Files its own tax returns.

Corporate Veil – Creditors and debtors can not go after the corporate members personal assets, only assets of the corporation can be sued for.

The court can lift the corporate veil if it is found that fraud has been committed.

NOTES:

1. Corporation has a perpetual existence as long as it complies with statute, or no steps are taken to dissolve it.

2. Incorporate members may agree to become personally liable to secure some form of credit.

3. Profits (after tax) – paid to shareholders as dividends.

2 major types of corporations: Public and Private:
Private:

· < 50 shareholders
· Transfer of shares is restricted
· Can not invite the public to buy shares.
Public:

· Shares offered to the general public
· Shares exchanged freely.
Main Players in a Corporation: 
1. Shareholders – Owners, set out who can nominate directors, may restrict basis on which shares can be sold, may have shareholder agreement.
2. Director - nominated and voted for by the shareholders, the director appoints officers, and declares dividends; the board of directors supervises and guide the management of the corporation.  Directors are obligated to act honestly to do what is best for the corporation.
Lecture 7: Employment Law:

1. Human rights code

2. Restraint of Trade (Restrictive Convenience)

Human rights Code – Legislation which prohibits discrimination, gives list of inherent characteristics which cannot be discriminated against.  Ex: sex, religion, race, sexual orientation…ect…

When a complaint is filed under the human rights code the issue is handled by the human right commission.

EXAM!!! 5 inappropriate acts:

1. An application form which asks the applicant to provide information on their race, age, sexual orientation.
2. Interviews which force person to provide info about their age, race, religion, ect..
3. Discrimination in the hiring/promoting of women due to the fact that they are/may become pregnant.
4. Expected to provide accommodation to people with disabilities, wheelchair access (Unless the disability prohibits the ability to do required tasks of the job).
5. Harassment sexual and otherwise is strictly prohibited.
Restraint of Trade – Restricts the future employment, normally a stipulation in a contract.

Restraint of trade clauses are normally considered void because it limits employment opportunities and affects public interest.  Since the restricted trade covenant is presumed to be void it is the burden of the employer of proving that the clause should stand.

Restricted Covenant 
1. Types of activities prohibited
2. Amount of time which the activity is prohibited.

3. Geographical region where the activity is prohibited.

When an employer brings a restrictive covenant to the courts the court can either to enforce or not enforce the clause.

The court views the covenant as a whole if the covenant will affect public interest the court will not enforce the clause.  If any part of the covenant is unreasonable the court will not enforce the clause!!!

Think of a covenant as a Volume in 3 space, the three axis are time, location and activity the larger the volume the more restrictive the covenant.  The more strict the covenant is the less likely that is will be enforced by a court.

The equitable remedy is the covenant is upheld is a court injunction forcing the employee to adhere to the restrictive covenant.

Employers normally seek restrictive covenants because they do not want former employees to take away cliental.  Ex. Jerry McGuire.
Lecture 8: Intellectual (industrial) Property:

EXAM!!! – Short Answer questions only for this section.  Name the different types of intellectual properties give 3 sentence description of each, discuss the length of protection each type provides.
TYPES:
1. Patents – Designed to protect structure and function.
2. Trademarks – Protects the name and or the brand.
3. Industrial design – Protects the look of the article
4. Copy write – For movies and plays.
Patent

· Max length is 20 years
· An agreement between the country and the inventor.  The country grants exclusive rights for 20 years, after-which the inventor agrees to disclose how to reproduce the product.

· Meant to protect process, machine, art ect..

· Patents must be granted.

Trademarks – Distinguishes your product or service from competitors.

· 15 yrs from the date of registration, renewable forever.

· Can be a word or words, ex Nike, Xerox

· Can be a symbol ex the Nike check mark.

· Can be a number 737-1111 for Pizza Pizza

· URL – amazon.com

· Trademarks may be registered or may be common law based on reputation.

· Trademark Act sets out what can not be trademarked (ex. Last name)
Industrial Design – Registration of a maximum of 10 years.  Renewable every 5 years.

· Protects the look/design ex. Porsche.

· Must be original.

Copy-Write – Automatic, when work is created (movies, books, music), they need not be registered.

· Protects against the unauthorized copying of the material

· Protects the integrity of the work.

· Duration is the life of the author plus 50 yrs.

· Copying music from the internet is an example of copy write infringement.

EXAM QUESTION 10 MARKS -  Restrictive Covenant Hypothetical – described how the clause is considered void and the burden is on the employer to get a court injunction, describe what it restricts against(time, activity and location, explain if the clause is reasonable or not, and what the court’s actions should be.
Lecture 9: Civil Procedure
ADR – Alternative Dispute Resolution

2 types of ADR:

1. Arbitration

2. Mediation

Arbitration – Private trial, agree to a hire an arbitrator to make a decision much like a judge.


Advantages:

· Chose your arbitrator 

· Normally a faster decision

· No public record

· Chose the time and location

Arbitration may be binding or non-binding.

Mediation – Catalyst for positive discussion between two or more parties, facilitates the discussions, helps the parties narrow the dispute.

Civil Claims:

Limitation Periods – if a claim is made outside of the limitation period it is said to be statute barred.  
Set out by the limitation act of 2002

· general limitation period is 2 years

· Discovery principle ( time starts fro the time the injury should have been realized.

· Can’t contract out of the minimum limitation of 2 years.

· Ultimate 15 year limitation cap

Creditor’s Rights – even after a decision has been made it may take a very long time before the money is attained.
Construction Lien Act - Owner is required to hold back ff10 % of the total payment for material/services provided, this is known as the statute of hold back.

Statutory Holdback – An insurance fund, a tangible asset, available against which all companies in the construction pyramid can make a claim against.

· Comes from Construction Lien Act

· Owner must holdback 10% of the materials, services value

· Insurance fund

· Tangible asset

· Can be spread out over all of the contracts.
Lecture 10 – PEO/Ethics

PEO – MAIN ROLES:

1. Licensing
2. Discipline
3. Enforcement
Engineering is a self regulating profession.

The PEO has complaints procedure and a discipline procedure each with committees

Complaint process – Complaint committee must have a minimum of three members, three is also the quorum.
· A written complaint record is issued.

· Copy of the complaint is given to the accused.

· Accused has 2 weeks to submit a letter of response in their defense.

· Committee has the choice to either 

· Do nothing 

· Direct the complaint to the discipline committee

Both the accused and the accuser will be informed of the committee’s decision.  The person who issued the complaint may see a complaints review councilor if the decision is not to their satisfaction.

Discipline Committee – Made up of a minimum of five people.  Five is also the minimum number to have a quorum.  A limited number of the member on the committee are from the general public.

· The accused is permitted to see all documentation against themselves. 

· Discipline proceeding are open to the public unless there are genuine issues which require the proceedings to be closed.

· Appeals can be made to the division court.

Licensing – 4 types

1. P. Eng, regular license.
2. Provisional license.
3. Temporary license.
4. Limited license.
P.Eng requirements  (EXAM!!!)

· Graduation from a recognized engineering program
· 4 yrs direct engineering experience (at least one year must be completed in Canada)
· Citizen/Permanent resident of Canada.
· Age of majority
· Good Character, thorough references
Note: Practice of Professional Eng. is a defined term under the act, it is a provincial offence to practice without a license.  **(this is why the PEO applies to non-engineers as well)**

Consulting Engineer – Must be appointed by the PEO (REGULATED IN ONT)

· Member of the PEO (P.Eng)

· Must be in the independent practice in Ontario for the previous two years.

· Need 5 yrs satisfactory experience.  (9yrs including the 4 year to get P. Eng)

· Must pass or be exempted from the examinations from the PEO

Certificate of Authorization – In order to practice a license is needed, in order to offer services to the public you must have a license as well as a certificate of authorization.

· The certificate may be held by a firm with the names of the engineers who are covered under the certificate.

· Allows you to offer services to the general public

· Consulting Engineers must be listed on a C.O.A

ENFORCEMENT : Legal action which the PEO takes against:
1. People who practice engineering without a license.

2. Using the term ENG, P. ENG or other misleading term which would lead people to believe that you are engineering when actually you are not.

3. Offering services to the public without holding a certificate of authorization.

Notice: ADVERTISING is also legislated by the PEO.

· A license holder may only advertise in a professional and dignified manner.

· Factual manner

· Advertise in a way not to criticize other certificate of authorization holders.

· Not allowed to reproduce the seal or seal of the PEO in the advertisements.

ETHICS:  20 MARKS on the final EXAM!!!
This section is open book (i.e. section 72, and 77 of the code are given!)

Section 72: Gives the definition and acts which constitute professional misconduct. 

Section 77: The code of ethics.

Answers to hypothetical ethics problems should be formed solely from the relevant pieces of the sections in sec. 72, and 77.

Note: Unique to section 77, the fact that the license should be posted clearly.

Exam:

PART A: Practice and ethics

Q1) answer section a or b        (5 MARKS)

Q2) answer 2 of 3 ethical hypothetical   (20 MARKS)

PART B: Law section

Q3) Short Answer: Give definitions for 5 law related topics (answer 5 of 7) five marks (25 Marks TOTAL)

Q4) Law Hypothetical – answer 2 of 3 (40 MARKS)
