CLAW 122 Notes

Chapter 1: Risk Management And Sources Of Law

v Why study law?

§
§

Law can both hurt and help a business
Contract: alegal concept that allows people to a eate enforceable promises

Risk management: the process of identifying, evaluating,and responding to the
possibility of har mful events (Example on Pg. 3)
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Legal education playsacritical role inrisk management

Srategiesfor certain ciraumstances.

Risk avoidance: Risks that are so seriousthat they should be avoided altogether

i.e.Defedsin automobilesthat need to be recalled

Risk reduction:risk that can bereduced to an acceptable level through

precautionsi.e.Bank that mortgages instead of lending $500,000to

manufacturer because it r ealizes that the loan may not be repaid if the economy

goes into arecession

Ri sk shifting: two types (insurance and excluson clauses), involves shifting

responsibility to another third-party i.e.Hiringindependent workersto operate

the aane sothat in case of accident, theindependent worker isthe onewhois

liable

Insurance: a contract in which one party agrees, in exchange for price, to pay a

certain amount of money if another party suffersaloss

8 Twotypesof insurances (Liability insuranceand Property insurance),
millions of people in CAN buy insurance but only afradion isused, this
spreads out the cost of the liability over the entire group

Exclusion or limitation causes: contract with clausesthat may attempt to

exdude all risk of liability, or it may exclude liability for certaintypes of acts or

certaintypes of losses, or it may limit the amount of compensation that is

available

Risk acceptance: whenit isappropriate to simply accept the risk

Incorporation: used for the sgnificant benefit of Limited liability wherein case

of alawsuit,the company is held liable and not the individual shar eholders,

employees, directorsetc.

Risk management isnot required you to be alawyer but it may requireyouto

hirealawyer

Some businesses have a in-house counsel in which they are a per manent legal

department and are readily available at any time

v Introduction to the legal system
Natur e of law
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It isdifficult to distinguish thediffer ence between moral obligations and legal
obligations
Law: Arule that can be enforced by the courts

A Map of the law
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In Canada, it is necessary to distinguish between avil law and common law
QAvil law: Systemstracetheir history to ancient Rome

Common-law: Systemstrace their history to England

Jurisdiction: Ageographical areathat usesthesame set of laws



= w

3.

(0]
(0]

Québechas adifferent jurisdicion from therest of Canada, however they do

have the same criminal and constitutional lawsasthe res of Canada

Fig1.1 (Pg. 8) represents the CONcommon law system

Public Law: concern with gover nments and the waysin which they deal with

their citizens

Thisincludes constitutional, administrative, criminal and taxlaws

Constitutional law: provide the basicrulesof our political and legal system

8 Determinewhoisentitled to o eate and enforce laws, and esablishesthe
fundamental rights and freedoms that Canadians enjoy

Administrative Law: concern with the aeation and operation of administrative

agencies and Tribunals

8 When the company o eates agencies to deal with certain issues such asthe
human rights Tribunal to handle human rightsissues

8 Figl2 (Pg.9) lisgsdifferent admin bodies affecting businesses

Criminal law: deals with offenses against the state

8§ White-oollar arime iswhen abusinessman steals money from the business

8§ Corporate aime occurswhen companiesadopt apolicy that is guilty of fraud
i.e.rolling back odometers on vehiclesin aused auto dealer ship

Tax law: concern with the rules areused to colled money for the purposes of

public spending

Private law: concer ned with the rulesthat apply in private matters

Privateloss can also beapplied to the gover nment

Pvt.Lives using divided into three main parts law of torts, law of contrads and

the law of property

Tort: aprivate wrongdoing

8 Threecategories (1) intentional tortsi.e.assault (2) businesstortsi.e.
conspiracy and (3) negligence i.e. when one per son car elessly hurts another

Law contracts: concerned with thecreation and enfor cement of agreements

8 Contradsthat involves: (1) sale of goods (2) negotiable instrumentsi.e.
cheques (3) real estate transactions (4) operation of cor porations (5)
employment relationship

Law property: concer ned with the acquisiti on, use, and deposition of property

8§ Divided intothreecategories. (1) rea property i.e. Land and thingsthat are
attached to the land (2) personal property i.e. itemsthat can be moved from
one place to another (3) intellectual property i.e. ideas

8§ Law of succession —deals with that distribution of a person property after
death (I.e. will)

8§ Law of trust —dealswithastuation in which one person holds property on
behalf of another

Overlap

dngle event can trigger mor e than one set of rules and liabilities

Some situations involve of various types of multiple laws

Sour ces of law

8

Thereare threesources: constitution, legislation and the courts

Gonstitution: the document that creates a basicrulesfor Canadian society,including
its political and legal systems

8
8

1.

Most important source of law
Providesthe foundation for everythingelse has two significant consequences
Firs, everyother law in the country must be compatible with it
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Saion 52 of the Constitution states: “The Constitution of Canadaisthe supreme
law of Canada, and any law that isincons stent with the provisions of the
Constitutionis, to the extent of the inconsistency, of no force of effect.”

Soond, the Congitution isvery difficult to change

Constitution can only be changed to a special amending formula
Thisrequiresthe consent of Parliament plusthe legislatur e of at least two thirds
of the provinces, where those consenting provincesrepresent at least 50% of the
country’s population

Changes in constitutional amendmentsare rare

Division of Powers—Canadaisaoountry withtwo levels of gover nment (Concept
summary Pg. 13 showsthedivision of powers)

§
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Federal — Parliament of Canada gover nor of the country asawhole

It is composed of two parts, the House of Commonswhich consists of members
of Parliament (MPs) and the Senate consistingof Senators

Thequeen of England remained our head of state

Provincial and territorial — pdliticianswho are elected by Canadiansto represent
them within their own provincesand territories

Livingin Canada, you ar e subjed totwo sets of law: the federal and provincial
laws however is generally one law to reduce confusion

Division of powers: Statesthat ar eas in which each level government can create
laws

Residual power: gives the federal gover nment authority over everythingthat is
not specifically menti oned

Ultra Vires (Beyond the power) —when the government triesto create laws
outside of its own areabut not really laws at all because they are*“no for ce or
effect”

Doctrine of federal paramountcy: deter mineswhich law is preeminent based
onthe Constitution division of powers (Basically if thecourt findstwo statutes
that are conflicting, they decide which one should beused)

Charter of Rightsand Freedoms (Pg.15)
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Part of the Constitution

TheCharter proteds alargenumber of rights and freedoms

Charter does not contain property rights or economicrights

Property rights: Rightsto enjoy property

Economicrights: Rghtsto carry on economicadivities

Charter exduded property rights becausethey believed it would givethe
government little contral on the ability to protect theenvironment, regulate the
use of property,control resour ce-based industries, or restrict foreign owner ship
of Canadian land

They alsoworried that economicrights would allow the wealthy individualsto
frustrate the government palicies aimed at helping the less fortunate
Therearerestrictionsthat revealed agreat deal about the Charter’'srolein
society are:

Gover nment action —the charter of rights and freedoms have full effea only of a
per son is complaining about the gover nment behavior

Cor por ations—the charter generally does not apply against private cor por ations
but it does not apply in favor of them either rather it depends on the
circumstances

Reasonable limits—sedion 1 of the charter states” such reasonable limits
presaibed by the law as can bedemonstrably justified in afree and democratic



society.” Thisstates that isoccasonally acoeptable to violate a person’srights
(i.e.closng down and porn shop because it sold violent por nography which was
degrading, dehumanizing and harmful to women)

0 Notwithstanding clause —section 33 may allow Parliament or alegidatureto
create and enfor cealaw notwithstanding the fact that it violatesthe charter
(Rarely used)

Charter remedies

§ Dedaration —when the court declaresthat the charter has been violated

8 Injunaion - the court takesa more active role and imposes an injunction that
requiresthegover nment to addressthe problem in a certain way

8§ Sriking down—when the court may strike down or eliminatea statute that
violatesthecharter

8§ Severance, reading down, readingin —Acourt may save a satute by rewriting
part of it that is offensive

8 Damages—whenthe plaintiff who wins aprivatelawsuit usually receives
damages for injuries or losses

§ Parliamentary supremacy: means that while judges are requiredtointerpret
congtitutional and statutory documents, they must also obey them

Legislation: lawscreated by Parliament or Legislature

Thelegislative process

8 Abillisfirg introduced into the House of Commons by an MP

8 Ifthe majority of MPs support it, it passesthe fir st reading, usually without much

disaussion

It then goes for a second reading w her e MPs debate about it

Third reading iswhen the MPsvote on it

Ifthe bill passes, it goesto senate wher e the 3 step processisrepeated

Ifall goes well, it goes to the Parliament

It then goesto the Governor General (Appointed by the Queen) for final approval

Qubordinate legidation and municipalities

8§ Subordinatelegislation:theterm given torulesthat arecreated with the
authority of Parliament or the legislature (I.e. RTCcontrolling what is shown on
™)

8 Municipalities: A town or city

8 By-Laws: Atype of subordinate legidation that is created by amunidpality

Thecourts

§ Judgesmust interpret and apply the wordsthat appear inthe Congitution and in
legidation

GCommon Law (Fig 1.3 Pg. 22 shows the Common Law system)

8§ Common law canrefer to3things (1) System of Law (2) Sour ces of Law or (3)
Typesof Courts

1. Systemof Law —Quebecusesavil lawshowever,the res of CAN uses a common
set of laws

2. Sourcesof Law —Referstotherulesthat are created by the judgesrather than
the legislators or the drafter s of the constitution
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3. Typesaf Courts —Court of law = Common Laws and Court
of Equity = Equity
Law and Equity

8 Equity: Agenera sense, fairness
8 Nature of equity —concept of equity no longer givesjudgesto make decisions
about cases based on equity



Chapter 2: Litigation and Alt. Dispute Resolution (ADR)

v/ Thelitigation Process

§ Litigation: System of resolving disputesin court

8 Many typesof issues and disputesare nat takento court, but rather to
adminigrative tribunals

8 Very few casesacually gototrial

8 Fewer than 1% of private disputesarededded by judges

Who can sue and be sued?

§ Unincor porated organizations such as clubs and chur ch groups are not classfied
aslegal persons therefore they cannot sue or be sued

8 Ingeaditis necessary to sue theindividual members of the or ganization

8 Insome provinces, trade unions although areuninoor porated or ganizations,
they can besued or sue directly

8 Sedal rulescan be applied when the gover nment is sued

JassActions: allowsasingle person, or asmall group of people, to sueon behalf of

alarger group of claimants

8§ (dassadionsare becomingincreasingly common in Canada

§ Concept summary 2.1 (pg.31) listsstuationswhere dassadions are popular

8 Theprimary actionisobvious: it allowssmall individual to take on larger
organizations

§ Basicideasof dassadions:

0 Gommon issues —there must bea common issue amongst thevarious members
of the class

0 Representativeplaintiffs —plainti ff must qualify asrepresentative plaintiffand
he or she must demonstrate aworkable plan for fairly representing the inter ests
of the class members (all claimants must benefit)

0 Notification —the representative plaintiff must have a workableplan for
notifying potential class members

0 Preferableprocedure—the court must be convinced that class action isa
preferableprocedurefor dealing with theclaims (i.e. Determining if class acions
will become too complicated and whether there are enough similarities between
the dass members)

o0 Certification (represent the court’sdedsion to allow the variousdaimsto be
joined together into a class action) —all previous requirements are met the
actionswill be certified. Thisis generaly the most important step inthe entire
process because it allowsthe court to determine if there is a genuine cause for
concern

§ Jdassadionsare possiblein jurisdictions that havenot yet enacted legislation

Legal representation

8 Thisisan important risk management issue because the determineswho will
argue for your sde

Self representation

8 Individualshavetheright torepresent themselves

8 Whileitisexpensive to hire alawyer,it may be far more expens ve inthe long
runtolose alawsuit because of your lack of experience

Lawyers



8 Thelegislation restricts the practice of lawsto people who have met certain
requirements

§ Apersoncannat act asthe lawyer until he or she hasgraduated from law school,
completed an apprenticeperiod known asaperiod of articles, and passed the
bar by successfully writinga number of examinations

8§ ThelLaw Society regulatesthe profession

8 They imposes codes of conduct and punishes members who ad improperly

8 Everylawyer must hold aprofessional liability insurance meaning if your lawyer
acts carelessly, and you suffer aloss asa result, you may sue you for professional
negligence

8 Professional liability insurance: alowsthe client to receive compensation for
lawyersinsurance company if thelawyer has acted car elessly

§ Assurance fund: provide compensation to people who are hurt by dishonest
lawyers

8 Anadvantage of hiring alawyer isconversation with thelawyer are generally
confidential and privileged

Paralegal s: a person whoisnot alawyer, but who provideslegal advice and

services

§ Paralegalsareparticularly common in small daim court and landlords and
tenants tribunals

8 Hiringaparaegal iscontroversial at timesbecause they traditionally have no
formal trainingbecause they have not been regulated by a governing body, have
not been gover ned by a detail code of conduct and have not been required to
carry liability insurance

8 Asareault of those issues, the Law Society of upper Canada haslicensed
paraegalsin Ontario since 2007 to correct those issues

8 Paralegalsareconfinedto certain typesof work such asadministrative tribunals,

the small claims court, the Ontario Court of Justice under the provincial offenses
act & criminal casesfor the maximum penalty islessthan six monthsin jail

Pleadings: documentsthat are used to identify the issues and clarify the nature of a

dispute

8 They can beprepared by a plaintiff whereothers comefrom the defendant

§ Plaintiff: the person whois making the complaint

8§ Defendant:the person about whom the complaint isbeing made

8 Limitation periods: a period of time within which an acion must be started
(See Pgs. 34-35for general observations)

0 Limitationsare necessarybecause for two reasons

o Firgfirst-time memoriesfade and evidences areloss and the courtsdo not want
toresolve disputes on the basis of unreliableinformation

0 Seoond it would be unfair to allow the plaintiffto hold the threat of litigation
over the defendant forever

8§ Statement of claim: adocument in which the plainti ff outlines thenatur e of the
complaint (Can bea starting point for a lawsuit)

0 Onceapartyisservedwiththe satement of daim, they must react quickly

o Ifthe defendant doesnot do anythingwithinthe relevant period, the plaintiff
may goto court alone and received at default judgment

§ Statement of defense: adocument in which the defendant sets out it version of

the factsand indicate how it intendsto deny the claim (used if defendant intends
to deny liability)



8 Counterclaim: adocument that the defendant makes against the plaintiff (can
be included with a statement of defense)

8 Reply:adocument in which a party respondsto a satement of defense
(statement of defense to thecounter daim used if the plaintiff received a
counterclaim and wantstoreply to it)

8§ Demand for particulars: requiresthe other sde to provide additional
information (use when other side isnot entirely surewhat the other sdeis
having mind)

Pretria activity

8§ Examinationsfor discovery: aprocessin which the partiesask each other

questionsin order to obtain information about their case (used once pleadings

have dosed/ completed)

Settlement: occurs when the parties agreed to resolve their dispute out of court

Pretrial conference: ameeting that occurs between the partiesand judge (both

sides outline their podtions and the judge may indi cate which side ismogt likely

towinif they goto court)

8 Mediation: aprocess inwhich aneutral person called a mediator helpsthe
partiesreach an agreement

8 Themandatory mediation program (MMP) Satesthat the partiesare requiredto
meet with the mediator within 90 days after the defense has been filed and they
cannot gototrial until they have gone through mediation

8 Aparty whorefusesto cooperate may for instant be required to pay costs

Trial

8§ Qvillitigation isalmost always decided by ajudge alone

8 Thecourt will hear from plaintiffs fir s then thedefend ant

8§ FEvidence: condgstsof the information that isprovided in support of an argument

8
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Inorder to get evidence inthe front of the court, each side will call witnesses
Ordinary witnesses testify evidencethey know fir sthand
Expert withesses provide information based on evidence
Examination in chief isthe process wher e partieswho call on particular
witnesses and ask questions

0 oss-examineisthe process in which the opposite party asks questionstothe
same witness

8 Theoourts generally ingist upon direct evidence that are admissible

8 Hearsay evidence: information that when is heard from ancther person rather
than diredly fromthe source (not accepted in courts)

8§ Defendant isonly liableif thescaleisslightly tipped him that plaintiff's favor,if
the ill istipped in thedefendants favor or even, thedefendant is nat liable

8 Incrimina cases the aown hasto prove theaccused guilt beyond a reasonable
doubt

Theremedy

8 (SeePg. 38 for punishment of crimes)

Enfor cement

§ Judgment debtor: adefendant who has been found liable and or dered to pay
money to the plaintiff

8 Incase of instances where the defendant cannot pay fees,a seize and sell some of
the judgment debtor’s asset may occur

Appeals



8 Alawsuit does not necessarily an end after trial asthe losing party is often
entitled to appeal to a higher court within 30 days after the trial cametoa
decision
Appeal court: they decide whether a mistake was made in the court below
Appellant: the party who attadks the decision of the lower court
Respondent: theparty who defends the decision of the lower court
Appealsareoften in front of 3 or more judges
Appellate courts do not listen to witnesses or receiveevidence but rather smply
hear and read argumentsfromthe partiesor their lawyers
Appellate courts dealswith the law, not facts
They correct misakesthat the trial judge made regarding the law
They only overturn the call afinding fad only inthe trial judge made a palpable
and overriding error
Majority rulesin appellate court
Affirms =when no mistakes, Reverse = whenthe find an error (can begood or
bad for plaintiff/ defense and Re-trial =when not enough info to make the right
decision
Costs: Expensesthat aparty incurred during litigation
8 Costs aregenerally awarded to whichever side losesthe case
Contingency fees
8§ Contingency fee agreement:requiresaclient to pay itslawyer only if lawsuit is
successful
8 When the dient may not be requiredto pay any feesif the caseislost, it will be
required to pay much more than usual if the caseiswon
Vv Thecourt system
Supreme Court of Canada
8 Thehighest court in thecountry
8 Theseledion process of the Chief Justice is highly secretive to the public
8 Inrareoccasion,it appealsonly if it hear s from the appellate courts
8§ Ifyouwanttotake your caseto supreme court, you must apply for leave
Court of Appeal (Pg. 43 for Court Names)
8 Membersare appointed by the federal gover nment, not provincia or territorial
gover nment
Superior Court (Pg.43 for Court Names)
8 Thefedera government appoints membersto the Superior Court
8§ Their main jobisto hear trials
8 Occasionally they hear appeals from lower courts
Federal court
§ Deasonly with casesthat affect the federa government
§ Tax Court allowsa person to dispute the government’s demand for the payment
of atax
8 Trial division of the federal court hearstrials concerning issuesthat the
Constitution assignsto the federal government such as copyright, bills of
exchange and telecommunications
8§ Appeal divison of the federal court hearsappealsfrom itsowntrial division and
from the tax court
Provincial court

8 Provincial gover nment appoints the member s of provincial courts
§ Thisaretrial courts

w W W w W W W W
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8 They generally deal with (1) small claims, which are private disputesinvolving
small amounts of money, (2) Family matters(3) youth matters, and (4) Mot
criminal cases

8 Moreserious trialsare using moved up to the Superior Court

Small claims court: Atype of provincial court that dealswith disputesinvolving

limited amounts of money (Concept summary 2.4 Pg.44 shows Common Business

Disputes)

8 Small claims ocourt arevery popular with business people because they're faster,
simpler and less expensive thanregular courts

8§ (Concept Summary 2.5 Pg.46 showsthe maximum amount of money at stake for
either sides

Court hierarchy (Fig2.1 Pg.46 showsthe hierar chy)

8§ Hierarchy: court arranged acoording to their importance

8 Doctrine of Precedent: requiresacourt to follow any other court aboveitin a
hierar chy

8 TheSupreme Court of Canada does not have to obey to any other court but is
required to obey the Congitution and legislation

8 Ruleoflaw: Sates that disputes should be settled on the basis of laws, rather
than personal opinions

v Administrative tribunals: a body, somewhere between a government and the court,
that resolvesissues and disputesthat arisein adminisrative law

8 They are know to be Quasi-ldicial because they can make binding decisionsthat
can affect legal rights

8§ Privative clause: Agatuary provision that tendsto prevent a court from
exerdsingjudicial review over a Tribunal decision

Vv Alternative dispute resolution (ADR): processthat allowsthe partiesto resolve

the dispute without goingto court

8 ADRisvoluntary but also required in some situations (Examples of ADRIn
business disputes)

8§ Therearethreemajor typesof ADR: (1) negotiation, (2) mediation, and (3)
arbitration

Negotiation: adiscussion aimed at settling a dispute

Most common form of ADR

Advantages and disadvantages found on pg. 52

Mediation: processin which aneutral party, called amediator helpsthe parties

reached an agreement

Arbitration: processin which aneutral third person, call an arbitrator in posesa

decision on the parties

NJCICIS
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Chapter 3:Introduction to Torts

v Introduction to Tort Law
8§ Torts: generally consist of afailureto fulfill a private obligation that was
imposed by law
Tortsand Grimes
Tortscanrefer tothe breach of privateinvestigation
Tortfeasor: personwhoiscommitted atort
Tort can becompared toaaime
Tort =breaks of private investigation
QOime =breaks of publicinvestigation
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Concept ummary 3.1 (pg. 61) showsthe differences between torts and aimes
Tortsand aimes can arise inthe same occasionsi.e. hitting someone isthetort
of battery and the aime of assault

Tortsand Contracts

8§ Srudure: bothtortsand contradsinvolve primary and secondary obligations

0 Primary —tell people how they should act i.e.l will not touch a person in any
offensive way

0 Seoondary —areremedial, they tell people how they must react after the primary
obligationsis brokeni.e. paying money to plaintiff for compensation of wrong
doing

8 Sourcesof Primary Obligations: Obligations of tort is imposed by the law
wher eas obligations of contracts are o eated by the partiesi.e.the obligation of
delivery of a product

8 Privity:therelation of two partiesthat isrecognized by law once two peaple
enter acontrac. However, law of torts areimposed by law so thereisno need
for a special relationship to becreated between parties

§ Compensation: Availablein both tort and contract

0 Purpose of compensation in tort isto prevent harm

0 Purpose of compensation in contract isto provide benefitd fulfilling promises

8§ Risk Management: Snce law imposestorts, they may take some people by
surpriseand they may requiremore than a person is actually capable of
providing. Contracts arecreated voluntarily so they should never take anyone by
surprise. They should also never requiremor e than the parties believe they can
actualy make

8§ Concept ummary 3.2 (pg. 63) comparestortsand contracts

Typesof Torts

8 Indudesamost every sort of private law wrong outside of breach of contract

8 Tortlaw has to strike a balance between competing interests

8 Tortlaw triestoresped freedom of choice, but also wantsto discour age
danger ous behavior

8§ Astrategy used to handle challenges of balance is called mental culpability which
triesto find proof that the defendant aced with a guilty mind

8 Threeposs bilitiesto show the defendant acted with a guilty mind are:

1. Intentional torts—occurswhen a person intentionally ads a certain way

2. Negligence torts —occur s when aperson acts car elessly

3. Srid liability torts—occurswhen aperson does something wrongwithout
intending to do so and without acting carelesdy

8§ Concept Summary 3.3 (pg. 64) classfiesthe different types of torts

Srid liability

§ grid liability torts create special problems for risk management

8§ By “strict” we mean liability without intention or negligence.

8 Tortlaw isdominated by intentional and negligence torts

§ grid liability israre as, in most situations, it isunfair toimposeliability on
someone who did not intentionally or carelessly cause the plaintiff'sinjury

8§ Example of strict liability that acourt canimpose liability for isthe owner of

livestock is strictly liable for any damages that the animals cause by trespassing
on someone else’'s property

Vv Genera Prindplesof Tort Law

8

Threegeneral principlesthat apply throughout tort law are: (1) liability
insurance, (2) vicariousliability and (3) remedies

10



Liability Insurance: a contract in which insurance company agrees, in exchange for
aprice, to pay damages on behalf of apersonincursliability (Fig 3.1 pg. 66 showsan
illustrations of liability insurance)
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Duty to Defend: requiresthe insurance company to pay the expensesthat are
associated with lawsuit brought against the insured party

Liability Insurance contributesto the compensatory function of torts
Compensatory function: aimsto fully compensate people who arewrongfully
injured

But it also underminesthetort law’sdeterrence function

Deterrence function: discour ages people from committing torts by threatening
to hold them liable for thelossesthey cause

Ifthe defendant knowsthat the insurerswill pay for all the damages they have
caused, people will have lessreason to be afraid about their wrongdoing

VicariousLiability: occurs when an employer isheld liable for atort that was
committed by an employee

§ Liability insuranceis important for busnesses with employees

8 Doctrine of Vicariousliability may be justified on a number of grounds:

0 Servestort law’s compensatory function by allowing theplainti ff to daim
damages for both the employee and employer

0 Servestort law’s of deterrence function by encouraging employeesto avoid
unusually hazar dous activities and to hir e the best people available

0 Requiresahbusinessto bear responsibility for the losses that its activities cr eate,
even if the losses ar e caused by misbehaving employees

8§ Employer isnot liable every time for an employee wr ongdoing

8§ l.e if an employeestort occurred completely outside of the employment
relationship

8§ Employersarealso not liable for independent workers

8 Independent contractor: aworker whois nat asclosely connectedtothe
employersbusinessasis an employee

8§ C(ourtsare moreinclinedto find aperson isan employee if:

1. Theemployer generally controlswhat isdone, how it is done, whenit isdone
and whereisdone

2. Worker ispaid appropriately wage or salary rather than alump sum at the end
of each project

3. Worker usesthe employersequipment and premises

4. Worker isintegrated into theemployer’s business and isnot intheir own
business

8 Vicaariousliability does not relievethe employee of the responsibility

§ It alowsthe plaintiff to sue bath the employer and employee

§ Ifthe employer actually pays damages to the plaintiff, isusually entitled to daim
the amount from the employee

8 However thisisrarebecauseit is unlikely employee hasthe money and
employersusually realize that morale will dea ease if the employeeswere
worried about being held liable

8 Fig3.2(pg. 69) showsan illugstration of Vicarious Liability

Remedies

8 Important poss bilities of remedies are (1) compensatory damages, (2) punitive

damages, (3) nominal damages and (4) injunctions

11



Compensatory damages

8 Compensation of contrad isusually designedto put the plaintiff forward intothe

postion that the party expected to enjoy after the contract was per for med

Theplaintiff can sue in both tort and contract

However ,the plaintiff can recover damages for any one of those actions

(cenerally the one with most money)

§ Remoteness

0 Remote:alossisremate if it would beunfair to hold the defendant responsible
for it

0 Thecourt will not award damages if the connection between the tort and the loss
istoo remote

o No liability if the loss wasreasonably unforeseeableby defendant (but: the
remotenessruledoes not apply tointentional torts)

8 Mitigation: occurswhen the plaintiff takes stepsto minimize the losses that
result from thedefendant’stort

8§ Limited isliability if some of the loss could havebeen reasonably avoided by
plaintiff

8 Thefour aspeds of mitigation are:

1. Theplaintiff isresponsible only for taking reasonable steps to mitigate aloss

2. Aplaintiffisnot requiredto mitigate however,the plaintiff will be denied
compensation for lossesthat could have been reasonably avoided

3. Damages ar e denied only to the extent that plainti ff unreasonably failed to
mitigate

4. Paintiff can recover the costs associated with mitigation

Punitive damages: intended to punish the defendant

8 Ifthe defendant has done something particularly outrageous or reprehensible,

the court may impose compensatory damages and punitive damages

Punitive damages are only offered in exceptional circumstances

The Supreme Court of Canada has said that,in addition to committing atort, the

defendant must have acted in a har sh, vindictive, r eprehensible and malicious

manner

Nominal damages: symbolically recognize that the defendant committed atort

even though the plaintiff did not suffer any loss

8 Awardedin very small sums

8 Generallyrestricted totortsthat areactionable per se

Injunctions: court order that requiresthe defendant to do something or refrain

from doing something

8 Thecourt may award aninjunction for damagesthat are in adequate because
they cannot be truly replace what the plaintiff has lost i.e.killing another person
sbeloved horse

8 Concept Summary 34 (pg. 75) showsthe tort law remedies

Alternative compensation schemes: asystem that allows a per son who had

suffered aninjury to receive compensation without bringing an action in tort

Provide compensation based on injury rather than wrong

Compensation is paid by central fund rather than tortfeasor examples

Worker s’ compensation schemes (all provinces)

Automobile accident schemes (some provinces)/ no fault insurance

Shemesinvolve avariety of trade-offs
Workersgenerally losetheright tosuein tort for workplace injuries, but instead

they receiveworker’s compensation

§
§

§
§
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Lossof tort law is the price that worker s pay to enjoy accessto afar simpler and
much quicker system of compensation

8§ Employersarerequired to contribute to the compensation fund, they escape the
risk if being held liablefor workplace injuries
8 InOntario, the nofault system prevents an adion intort unless the victim’s
losses areesped aly serious
§ Advantagesand disadvantages of ACSand tort |law below
Alternative compensation schemes Tort Law
Advantages Advantages
Compensation availablewithout proof of - Full compensationfor wrongful losses
wrong - Deterrence: misconduct identified and
Quicker and less expensive process blamed
Disadvantages Disadvantages
Generaly lessthan full compensation - Compensation limited to wrongfully
No deterrence of blamewor thy behaviour occurring losses
Expensive and time-consuming process
Payment not guaranteed

Chapter 4:Intentional Torts

v/ Introduction

8

Intentional tort: involve intentional, rather than merely car eless, conduct

Assault and battery

§
§
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Intorts, assault and battery have very differ ent meanings

Assault: occurs when the defendant intentionally causesthe plaintiff to
reasonably believe the offensive bodily contact is [ilRCHE

Atort is not based on physical contact, but rather based on a [EeSONGDIE Delel
that such contact will occur

Punching someone from behind does not mean they commited atort of assault
because the person did not know the blow was coming

It is enough if the plainti ff [EESONEDINIDEIENE the bodily contact would occur (i.e.
pointing a unloaded gun to someone’sface, in which the per son did not know it
was unloaded,is committing an assault)

Chances ar g, threatening someone two weeks ago of bodily harmwould not be a
form of assault asathreat must be more immediate

Assault can occur even if the plaintiff was not frightened (i.e.asmaller person
threatening a bigger per son)

A claim for assault isusually joined with adaim for battery

Battery: consst of offensive bodily contact

Bodily contacted bedefined as something, such as a knife or abullet, to touch the
plaintiff evenif it only touchestheplaintiff'sdothes or something he was
holding

13
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Contact can be offensive evenif it isnot har mful (i.e. Aphysician performing a
life saving blood transfusion against the patient’s wishes)

Theconcept of reasonable force isimportant in other stuationsaswell

You may be entitled to make a citizensarrest or remove it just passngfrom your
property but you cannot set actively tryto catch aburglar or vidously beat a
bike thiefasthat is considered to be excessive force

v Invason of privacy

§
§

8
8

Thereisno general tort of invasion of privacy

Busnessesthat own land next to aracetrack are entitled to ered a high platform,
watch the races and br oadcast the event over the radio because people arenot
requiredto look away or to keep quiet about what they see

Courts have beentraditionally reluctant to recognize the tort of invasion of
privacy

Thisis because they want to support freedom of expression and freedom of
information

They are also reludant to award damages infavor of celebritieswho seek
publicity but then complain when they’re showing up at light

It isdifficult to calaulate compensatory damages for the kinds of har ms, such as
embarrassment, that invasion of privacy usually causes

Privacy is|iiGINEeIN P otected by several torts

A peeping Tom would becommitting the tort of ESDESSHONENg
Employee who publish embarrassing details about their employersprivatelife

maybe liable for [HHCEEIIOMEONMGIENEE (i.c. Unauthorized photogr aphs taken by
guedtsat a private wedding between tw o Hollywood heavyw eights)

Atort can also be abuse of HNEICINIONMENoN (i <. A new spaper publishing
information on a celebrity who confessed during a nar cotics anonymous meeting)
Company using unauthorized use of celebrity image to sell its own products may
commit atort of

A newspaper the ignoresthe judgesinstructionsand publishes the name of the
policeofficer who have been assaulted during an under cover investigation may
have commit the tort of iCONGEHEE

Seaion 162 of thecriminal code statesthat a crime of voyeurism iscommitted
by secretly observing arecording a person’s drcumstancesthat giveriseto
reasonable expectati on of privacy (i.e.if a person isengaged in sexual adivities
or ispartially or fully nude)

Acrimeisasocommitted if said person prints, sells, copies, publishes,
distributes, sells, circulates, advertises or makes available of a prohibited
recording

Apersonisheldliableif the person willfully violates another’s privacy by doing
something that they know iswrong

Definition of privacy has been intentionally left open because it allowsthe courts
to have flexibility to respond to different types of situations

v Falseimprisonment

§
)

(0]

False Imprisonment: occurswhen a per son is confined within afixed area
without justification

Anactual prison isnot necessary asthetort can becommitted if a person is
trapped inthe car, lodked in aroom or set adrift inaboat

Atortis not committed if the plaintiff can easly escape

Physical force is not necessary as detention maybe psychological

14
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Abusiness person may reduce the risk of liability by calling a palice officer
instead of directly arrested a suspect

However this doesnot eliminate the risk because the business may gill be liable
if it directed the officer to make an arr est without mer ely stating the facts and
allowing the officer to draw aconclusion

Even if the business did not dired the police officer to make an arrest, it maybe
liable for the tort of malicious persecution

Malicious persecution: occurs when the defendant improperly causesthe
plaintiffto be per secuted

Malicious prosecution is hard to deter mine as the court must satisfy that
Thedefendant started the proceedings

Qut of malice, or for some improper purpose

Without honestly believing on reasonable groundsthat a crime had been
committed

Theplaintiff was especially acquitted of the alleged aime

Thedefendant will not be held liable of falseimprisonment if the plaintiff agreed
to be confined

BOREEHl is acomplete defense to all intentional torts

Afaseimprisonment isfalse only ifit is don e [HilNOUNCHINONNY

Rulesfor when authority can make an arrest are found inthe O iminal Code
Pleaseofficer may arrest anyone who is (1) reasonably suspected of beinginthe
act of committing a aime or (2) having committed aseriouscrime in thepast. If
that test is satisfied, the palice officer cannot be held liable, even if the per son
whowas arrested was actually innocent

Rules are much narrower for private dtizensincluding security guards.
Aprivatecitizen isentitled to make an arrest only if acrime isactually being
committed by the suspect

Ifno arime was committed theprivate dtizen maybe held liable evenif they
acted honestly and reasonably

Thelaw generally favors a cusomer’s freedom of movement rather than a sore’
sdesire to protect their property

Rulesthat apply to private citizens often o eate difficulty for busness people
such as a customer refusing to pay for abill is usually committing abreach of
contract but not acrime

Thecourt may decided to allow the busness to detain the cusomer until it
receives payment (however, this violates the customer’s freedom of movement)
or allow the businessto sue the customer for breach of contract

Therestaurant isentitled to take down the name and patron but it isliable for
false imprisonment if they try to detain the customer

v Trespasstoland

8
§
§

Trespass toland: occurswhen the defendant improperly interfereswith the
plaintiffsland

Tregpasstoland could also mean if | were to gointo your property to retrieve a
football | kicked into your yard

Trespasstoland requiresintention to dothead evenif | do not intendto do
wrong or caused damage

Businessestend to invite the customersonto the property however they can
usually revoke consent aslong it does not violate human rights legislation
Legidation alowsfor making an arrest on the basis of trespassing only if
reasonable for ce was used
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Remediesfor trespass can include

Compensation for damages (compensatory,nominal or punitive)
Injuncdionsfor preventing ongoingtrespassng or toremovetrespassng
structures (i.e. toolshed built on neighbor’s property)

v Interference with Chattels
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Chattel s: movable form of property (i.e. horses, cars, etc.)

Tort lawsalso protect chattels

Concept ummary 4.2 (pg. 89) showsthe intentional interferenceof chattels
Trespass to Chattels: occurswhen the defendant interfereswith chattel in the
plaintiffs possession

Tregpassing can beif the defendant mer ely touchesthe plainti ff's goods

Tort of conver sion: occurs when the defendant interfereswith the plaintiff's
chattel in away that is serious enoughto justify aforced sale

| .e. if the defendant takes, contains, uses, buys, cells, damages or destroysthe
plaintiffs property

Itisdifficult to know whether the defendant’s actions are serious enough to
justify afor ce sale. The courtsusually considersall the fadsincluding:

Extent to which the defendant exer dse ownership or control of the Chattel
Extent to which the defendant intended to assert aright that wasinconsistent
with the plaintiff'sright to the property

Generation of the defendant’s interference

Expense and inconvenience caused to the plaintiff

Converdon isclearly committed if hesteals my property or if avandal destroys
it

Aninnocent purchaser of goods may be held liable however an innocent

pur chaser of money has nothingto fear (i.e.athief stealing a watch and selling it
toyou for hundred dallarsyou have committed atort vs. a thief giving a $100 bill
and selling it to you in exchange for your own watch isnat liable for conversion)
Tort of Detinue: occurswhen thedefendant failstoreturn a chattel that the
plaintiffis entitled to possess

Thetort comes to an end as soon asthe defendant returnsthe property to the
plaintiff. At that point,the plaintiff is normally limited to compensation for losses
suffered during thedetention,aswell asfor any harm donetotheitem
Theproperty has not beenreturned by the time of trial, the plaintiff can ask the
court to compel the defendant to do so

Recaption: allowsa per son to take their own property back

Astore owner isentitled to recaption ifthe shoplifter istryingto leave the store
with aunpaid item

v Defenses to intentional torts (Concept Summary 4.3 pg. 95 shows examples)
- Complete defenses: protect the tortfeasor fromall liability

WNOOO Pw
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Thereare four defenses of complete defense

Consent: exist if a person voluntarily agreesto experience an interference with
their body, land or goods

Consent must be free and informed

Consent is revocable and most circumstances

Content can only be given to personswith legal capacity

Legal authority: provides apersonwith alawful right to act inacertain way
Self-defense: consists of the right to protect oneself from violence and the thr eat
of violence

Necessity: appliesif the defendants act werejustified by an act on a emer gency
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Partial defenses: allowsthe court to reduce damages on the basis of the plaintiff's
own responsibility for loss or injury

8

1.

2.

Thereare twotypes of partial defenses:

Provocation: consist of wordsor actions that cause areasonable person to lose
self-control

Gontributory negligence: occurswhen the plaintiff is partially responsiblefor
the injury that the defendant tortiously caused

Chapter 5: Miscellaneous Torts Affecting Business

v Conspiracy

§
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Conspiracy: occurswhen two or moredefendants agreed to act together with
the primary pur pose of causing the plaintiff to suffer afinancial loss

However this same act my trigger liability if performed by several people
working together

Tort of conspiracy ishardto prove

Courtsare reluctant to find that the defendant co-operated for the [N
BBRBESE of hurting the plainti ff

Anumber of peopleorganize a consumer boycott of a paper company’s products
todraw attention to aboriginal claims. The protestorswerenot held liablefor
their actions because the courts daimed the protester’s main pur pose was not to
hurt the company but to raise public awareness of a political issue

Faintiff mugt proveif conspiracy to commit lawful act defendants’ primary
purpose wasto hurt plaintiff

Paintiff must proveif conspiracy to commit unlawful act defendants should
have knownrisk of harm

v Intimidation

8
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Intimidation: when the plainti ff suffersalossasaresult of thedefendant’s
threat to commit an unlawful act against either the plaintiff or athird-party
Tort of intimidation has two branches (Fig5.1 pg. 103):

Two-party intimidation: occurs when defendant direcly coer ces the plaintiff
into suffering loss (i.e.alargeretail chain physically threatening a small biz to
get themto close their store)

Three-part intimidation: occur s when the defendant coer cesathird-party into
actinginaway that hurtsthe plaintiff (i.e. athird party threatening the company
tostrikeif they did not fire an employee)

Paintiff must provein thecase of intimidation that:

Therewasathreat to break duty in tort, contract, or crime

Theintimidated party submitted to the threat

Theplaintiff suffered loss

nterfereswith contractual relations

Interferes with contractual relations: relations occur when the defendant
disruptsacontract that exist between the plaintiff and a third-party
Thereare two forms of interfer ence with contractual relations (Fig 5.2 pg. 104
showsan illustration):

Direct inducement to breach of contract: occurswhen the defendant directly
per suades athird-party to break its contrac with the plaintiff

Liability requires 4 factors:

17



2.

(0]
0

8 Thedefendant knew about contract (defendant does not need to know all
about contract)

8§ Thedefendant intended to cause breach of contract (Defendant does not
have to intend to hurt plaintiff)

8 Thedefendant actually caused breach of contract

8 Theplaintiff suffered loss

Indirect inducement to breach of contract: occur swhen the defendant

indirectly persuades athird-party to break a contact with the plaintiff

|.e. preventing the plaintiff to gotowork by stealing tools they need for the job

Liability depends on the same four factor s above and with the proof that the

defendant’s actions wer ethemselves unlawful

v Unlawful interference with economicrelations

8

§
1.
2.

3.
8

Unlawful interference with economic relations: occur sif the defendant
commits an unlawful act for the purpose of causing the plaintiff to suffer an
economicloss

3 requirementsto thistort are:

Therewas an intent toinjure (sufficient that there wasan ad direded toinjure
the plaintiff

Theremust be an unlawful or illegal act (broad)

Paintiff must suffer an economicloss

Concept ummary 5.1 (pg. 107) showsasummary of biz torts

v Deceit

8
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Deceit: occurs that the defendant makes a false satement, which knowsto be
untrue, withwhichit intendsto midead the plaintiff and which causesthe
plaintiffto suffer aloss

Tort of deceit encour ages ethical behaviour in the bizworld

Thereare four partsto deceit:

Thedefendant makes a false satement

Qufficient if half truth

Qufficient if failing to update info

Qifficient ifthere isa duty to disclose and silence

Caveat emptor (buyer beware) but there exception i.e.defects of house must be
told to buyer or else selleris liable

Defendant knew the satement wasfalse

Defendant intended to mislead the plaintiff

Paintiff suffered aloss as aresult of reasonably relying onthe defendant’s
statement

Only appliesto the past and present, not future because r easonable people do
not heavily rely on predictions

Remedies of Deceit

8
8

Deceit isatort rather than breach of contract
Tort damages look backward

v Occupiers'liability

8
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Occupiers’ liability: requires an occupier of premisesto protect visitorsfrom
harm

Occupier: any person who has substantial control over premises

Qritical element is control not ow ner ship as atenant can control an apartment

Visitor: any person who entersonto premises
Premises: include more than land

Cccupier s’ liability is differs between jurisdictions

18



8 Legialstion has been enacted in all jurisdictions except for Newfoundland and
Labrador, Saskatchewan and the territories

Common Law Rules

8§ Consig of 4 categories of visitors: tresgpasser s, licensees, invitees and contractual

entrants (Pg. 110)

Many issues exists because of the traditional system

Isachild atrespasser if the curiously walked into asite?

It is often difficult to distinguish between the diff.categories

Vidtors may change from one statusto another

Isdanger hidden or unusual?

Many jurisdicdions who still usecommon law havemodernized them to reduce

these difficulties mentioned above

Some additional infor mation that havebeen modernized are:

0 COccupier'saobligations ar edetermined by factor s such asthe age, reason and
natur e of danger of trespassers

0 Alsothe occupier’sknowledge of danger and the cost for the occupier of
removing the danger

0 Licensees and inviteesare now generally treated the same

0 Anoccupier must proted them both from unusual danger s

Satuary Rules (Occupiers’ liability Ad in Ontario)

8 Theduty appliestothe condition of the premises and activities on premises

8 Duty of reasonablecare for all visitors (regardless of classification)

o0 Spedficrequirements reflect circumstances of case

0 Some exceptions for adult trespassers

8 Duty can bemodified by warning signs (ie. ki resort sgn—assume all risk etc))

8§ Landlordwill beliable for failure to make repairs under alease.

N
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uisance
Nuisance: occurs when defendant unr easonably inter feres with plaintiff's use
and enjoyment of itsown land
Forms of nuisance: physical damage (vibrations causing a house’'sfoundationto
crad), impaired enjoyment (loud music disrupting neighbours) and non-
intrusive (brothelsattracing criminalsto the neighbour hood)

8§ Activitiesthat generally do not support the daimin nuisance ar e: defendant
building property on ownland that ruinsthe plaintiff'sview of ocean etc. or
defendant paintstheir house that reducesthe market value of plaintiff's house

§ Nuisance occursonly if interference is lCASONEBIE (ie. physical damage always
unr easonable)

8 Relevant factorsin deciding what is"reasonable™:

0 Nature ofthe neighbourhood

o Timeandday of the interference

0 Intendty and duration of the interfer ence (if common)
o Socid utility of the interference

0 Thedefendant’s motivation

Defences of Nuisance

§ Consent to adivity

§ Statuary Authority:the defendant caused anuisance while actingunder
legidation

8 Defendant is not relieved of liability because the nuisance existed whenthe
plaintiff moved into the neighbour hood
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Remedies of Nuisance

§
§

Compensatory damages and injunctions

Courts may be reludant to ensue aninjunction if the nuisance causesvery little
damage to plaintiff, areates an intolerable hardship for defendant or community
or if the town’s economy revolves around the single factory

Therulein Rylands ver sus Fletcher

8 Therulein RylandsversusFletcher: defendant can be held strictly liable for a
non-natural use of land if something escapes from its property and injuresthe
plaintiff

8§ Threeaspedsofthisruleare:

1. Thedefendant made anon-natural use of itsland

o Qeation of special or unusual danger

2. Anescape from the defendant’s land (explosivesigniting)

3. Lossor injury caused to plaintiff

8 Defencethat can be (but hard) available could be the plaintiff consented the
activites, natural forcesthat make it impossible for thedefendant to guard
against or activities the defendant was statuary authorized to do

8§ Concept summary 5.3 (pg.116) showsthe tortsinvolving theuse of land

Defamation

§ Defamation: afalse statement that may damage reputation

8 PHaintiff mugs provethe following:

1. Satement reasonably refer sto plainti ff

o Irrelevant that the defendant did not intend reference

o Plaintiff must bealiving person

0 Group statement must refer to plaintiff specifically

2. Satement could hurt plaintiff'sreputation

3. Satement was published tothird party Injurious falsehood

8 Sander:adefamatory statement that is spoken

8 Libel: adefamatory statement that iswritten

§ Publication: occurswhen a statement iscomm.to a3" party

Defences to Defamation

1. Justification: occursifthe defendant’s statement is true

0 Satement must be actually true

0 Honesty and reasonable beliefis not sufficient

2. Privilege: Immunity from liability

0 Absodute privilege —complete immunity; even if statements made in bad faith for
malicious pur pose

0 Used to encourage people to comm. without the fear of being sued

0 Absodlute privilege isgenerally limited during: parliamentary hearings, between
high gov.officials dealing with gov. businesses and between spouses

o Qualified privilege isthe obligation to speak to someone with duty to hear and
my be held liable if statement isin bad faith

o0 Publicinterest responsiblejournalism: occurswhen ajournalist, despite
getting some factswrong, acted in accordance with the ssandar ds of responsible
journalism in publishinga story that the publicwas entitled to hear

o 10 factorsthat guide the factor s of whether a defence ought to apply ina
particular case(pg. 119)

3. Fair comment: an expression of an opinion regarding a matter of public
importance

0 Anhoneg opinion on matter of publicimportance
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0 Aslongasthe defendant did not adt malicioudy, the defence may apply if the

court issatisfied on three elements.

8§ Expression of an informed opinion on amatter of publicimportance
§ Defendant’sopinion must concern anissue of public interest

8 Honestly held by thedefendant

Remediesfor defamati on

8
8

Compensation
Very rarelywill the courts impose an injunction to prevent a person from
making those statements

v Injurious Falsehood

8
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Injurious Falsehood: occur swhen defendant makes a false statement, out of
malice, about the plaintiff's businessthat causesaloss

Plaintiff must prove:

The defendant made fal se satement

Thedefendant aded out of malice (broadly defined)

Thefalsestatement caused loss

Forms of injurious falsehood

Sander of title: statement that plaintiff does not ownland for sales

Lander of quality: statement that plaintiff's products areshoddy

Cther situations eg.statement that house for saleis haunted

Concept summary 5.4 (pg.122) showsthe elementsof biztorts

Chapter 6: Negligence

v/ Introduction
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Negligence isthe most important tort

Tort of negligence: determineswhether the defendant can be held liable for
carelessly causing injury to the plaintiff

4 gstages of negligence analysis (3 for Plaintiff, 1 for Defendant)

Paintiff must prove:

Duty of care

Breach of sandard of care

Causation of harm

Defendant may prove:

Defences (possibilities such as contributory negligence, voluntarily assumed the
risk of beinginjured or plaintiff was engaged in some form of illegal behaviour)
Fig6.1 (pg. 129) illugtrates the Cause of Action in Negligence

Negligence isflexible

In some situations, the court may award compensation to the plaintiff that was
caused, carelessly, harm

In other situations, the courts may protect some activities from liability so it
does not discourage of socialy useful activities

Thisis because judges do not want to discour age doctorsfrom pradicingin risky
areas

v Duty of care

8
8

Duty of care: exist if the defendant is required to use reasonable care to avoid
injuring the plainti ff
Without a duty of care, there cannot be liability

Test for determining the existence of duty of care
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Thecriteria of duty of careare:

Reasonably for eseeable (wasit reasonably for eseeable that the plainti ff could be
injured bythe defendants carelessness?)

Thistes is

Would reasonable person have for eseen that its activities might injure plaintiff?
Unfair to deny compensation simply because the defendant was unawar e of any
danger

Proximity (get the party sharerelationship of sufficient proximity)

Aduty of care will not be recognized if there was not arelationship of proximity
Theremust somehow be aclose and dir ect connection between the parties
Types of proximity caninclude (w/ examples): physical (being hit by a bat),
social relationship (parent isrequired to be looking after a child, not astranger),
direct causal connection (parties of business transaction) and/ or reliance
(reasonable use of financial services)

Concept of proximity often playsacrudal role in determining whether or not
duty of care exists

Negligent statements: common business risk

Inevitability, some of the statements made by pr ofessionals will be in acaurate
and causing consumers and dientsto suffer asaresult

Law negligence needs to strike balance between theneed to compensate people
hurt by negligent statements and the need to protect businesses

-in afew ways

Aduty of care existsfor a car eless statement, thereis aposs bility of “liability in
an indeterminate amount for an indeter minate time to an indeter minate class’
Careless statements usually result in [HHCICCONOMICIOESES how ever  the lawsis
reluctant to provide compensation for pure economiclosses than for property
damage or injuries

Liability for negligent statementsismorelikely if:

Defendant claimed special knowledge

Satement communicated on serious occasion

Satement made inresponse to inquiry

Defendant received finandal benefit

Satement of fact rather than pureopinion

But liability islesslikely if therewas a disdaimer

Adefendant is not liableif the plaintiff does not use the reasonable reliancefor
the intended purpose

Policy (judge may still deny a duty of careon the basis of policy reasons despite
an injury being caused by the aforementioned ariteria)

Policies override consderations

Duty of care can berejeded for external reasons

Breach of sandard of care (Second element of determining negligence)

§
§

8

wn

Standard of care: tell the defendant how it should act

Reasonabl e person test: requiresthe defendant to act inthe same way that a
reasonable per son would act in asimilar drcumstance

Reasonable person Test givesthe Court flexibility in determining whether the
defendant acted carelesdy

Areasonable person test his objective and it’'scomponents are:

Defendant cannot hidebehind own deficiencies

Paintiff entitled to expect reasonable conduct
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Sandard applied at time of alleged breach (no hindsight)

Factorsto condder in the formulation of a andard of care:

Reasonable for eseeability of risk (Any realistic risk may requir e precaution)
Likelihood and severity of loss (More care if great danger of great harm)
Affordability (More car e ifinexpensve precaution)

Social utility (Less careif socially valuable activity)

Sudden peril doctrine (Less car eif emergency)

andard Of Care For Professonals. Professional Negligence

Factorsthe court used to pay specia attention to dealing with professionals
include:

Must act as the reasonable professonal would act in similar circum.
Professional peoplemust live up totraining that they received or claimed to
have received

Sed a allowances arenot made for beginners (must conform to the standard of
all reasonably competent and experienced professional)

Enhanced standard for specialists

No allowance for exagger ated credentials

Upon information availableat the time of accident (No hindsight)
Carelessnessis different than error injudgement (ie. Surgeon would not be held
liable for choosing a procedure over another that a reasonable physician might
have done the same)

Usually met if followed established requirements/ approved pracice (courtsdo
not have expertise)

Astatuary sandard may proted a defendant

Sandard Of Care For Manufactured Products. Produd Liability
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Product Liability: can occur when apersonisinjured by a product

Liability for breach of contract is/ Sl

Plaintiff does not have to provethe defendant car elessly provided adefective
product, it isenough that the contract was defecti ve in away that caused harm
Tortious liability for defecive products is [iSligimelin Canadabut strict in USA
In Canada, the manufacturer isonly liable for acareless defect

Many believe CAN should adopt a gtrict policy because: (See pg. 140)

It ensures consumers will be compensated for the loss they suffered because of a
defect

Encour age manufacturers to develop safer products

Require manufacturesto pay for lossesthat they caused as a result of selling
their product and ear ning pr ofits

Concer ns about adopting a strict policy would be:

It would unfairly requirea manufacturer to pay for losses even though it had
used reasonable care

Inarease number of lawsuits against manufacturers

Inarease the cost of liability insurance for the manufacturers

Eventually increasing the price of goods

Apersonwhowantstosuein tort for product liability must use the action in
negligence

Typesof Produa liability

Careless manufactur e of specificitem

Careless design of product line

Carelessfailure to warn of risk of harm

Manufacturer, seller or installer can all be liable

23



8

Learned intermediary rule (i.e. warnings for prescription drugs) isappropriate
in some situations (manu. Providing all disdaimer s)

v Causation of harm

8§ Evenif:i) it owed aduty of care and ii) breached the standar d of car edefendant

§ Issue of causation is easy decided about that but—for test

8 But—for test: requiresthe plaintiff to prove that it would not have suffered aloss
but-for the defendant’s car elessness

o0 Ifthedefendant had not acted carelessly,would the plaintiff have sill suffered
the sameloss?

o Ifyes, defendant cannot be liable but if no, the defendant may be liable (Concept
mmary 6.1 Pg. 144 shows aBut-for test)

8 Thereare severa other thingsto know about causation of harm

1. Proof on balance of probabilities (at least 51 %)

2. All-or-nothing approach

0 Full compensation if probable causal connection (>51%)

o No compensation if not probablecausal connection (<51 %)

3. Breachasacause —not necessarily only cause

4. Several defendants may cause single injury

0 JDint and several liability to plaintiff (can choose to recover damages from either
defendant)

0 Proportionate contribution between defendants (when the courts dedde say
how much per centage each person isto blame isalso proportionate tothe
amount they should pay)

8 Thecourts may sometimesreject a but-for test if it would lead to an unfair result

Remoteness

8 Remote:if it would be unfair to hold thedefendant responsiblefor it

8 Ifdefendant caused the plaintiff to suffer aloss, liability will not be imposed if
thelosswastoo remote

8§ Thin Skull Case: occursif the plaintiff was unusually vulner able to injury

0 Not responsibleat all if normal person would not havesuffered any harm

o0 But fully responsible for all losses if it wasreasonably foreseeable that a normal
person would have suffered some damage

8 Thereisno equivalent “thinwallet principle”

8 InterveningAct: isan event that occurs after the defendant’s carelessness and
that causes the plaintiff to suffer an additional injury

0 |.e breaking someone’slegwhich causes the plaintiff to break their other leg
when the fall down thestairswhileon a utches

0 Thedefendant in this case will be EHGINIICSDONSIIE o the 2™ |eg

o0 Qourtswill determineif they are legally responsible

o0 Qourtswill determineif second injury istoo remote fromthe car elessness; isit

reasonably for eseeable that the initial car elessnesswould cause the later injury

v/ Defenses (Concept Summary 6.2 Pg. 147 shows Defenses to Negligence)

8

1.

o opo

Threedefenses against liability of negligence:

Contributory Negligence: the loss is caused partly by thedefendant’s
car elessness and partly by the plaintiff's own car elessness

Forms of contributory negligence:

Unreasonably enter into danger ous situation

Unreasonably contribute to o eation of aca dent

Unr easonably contribute to extent of injury
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Modern legislation allows for apportionment,wher e courts decide the

per centage of blame each party halds (plaintiff usually has < 30%)

Voluntary Assumption of Risk: appliesif plaintiff freely agreed to accept arisk
of injury

Thisisacomplete defence; court inter pretsvery narrowly

Defendant must prove that agreed to accept both the physical and legal risk of
injury (plaintiff givesup the right to sue for negligence) ie. Hang gliding

From risk management: make plainti ff sign an excluson clause

Illegality: may apply if plaintiff suffered aloss while partiapatinginillegal act
Unpopular withthe court because it is a complete defence

Does not allow for the apportionment of liability
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