LAWS3307 - lecture 1

The Youth Criminal Law

- there are a lot of misconceptions about how big the problem is 

- when talking about youth under the YCJA: 12-17; once they turn 18, they are adults; not dealt as youth anymore

- the date that is important is the date of the offence, not the date of the arrest

- so if not arrested until 18, but committed offence at 17, dealt with under the YCJA

- statistics from 2008:

- Canada = 33 mill; young people = about 2 mill = aged 2-14, 2.25 mill = 15-19

- QC and ON: QC has a population that is about 3/5 of Ontario's. This becomes important when comparing incarceration rates for youths.

- from 2002-2007: in 2007, there were 56,000 incidents dealt with in youth court; 76,000 charges dealt with in youth court from 2002-2006

- after the YCJA was introduced, young people were being diverted by the court by the police

- unless they had a record, they were diverted from the court system 

Types of Offences:

- of the 56,000 offences dealt w/in 2007, 40 were homicides; murders by youth not rampant in Canada

- 47,000 CC offences, but a very small number of homicides

- about 1/3 of CC offences = crimes against the person (sexual assaults, assaults)

- property crimes = 21,000 (big difference compared to pre-YCJA, where there were 31,000 property offences dealt with by the court)

- strictly bc of the YCJA did these numbers lower

- the biggest number = thefts

So many more youth are found guilty as compared to acquitted because the vast majority plead guilty to something; probably about 90% or more plead guilty and don't go to trial (true for adult court, too). Out of the rest, half and half who are either found guilty after trial or acquitted.

Stay of proceedings - where the charge may be diverted; youth may be brought before the court but then they do some diversion program (e.g. community service) and the charge is stayed.

Incarceration Rates:

- overall in Canada, back in 2003, which was the year the YCJA came into effect, there were 9,000 young ppl sentenced to custody and 25,000 got probation as their sentence

- some offences attract custody way more than others 

- crimes against the person attract custody way more than property offences

- in Quebec, the proportions are different--pretty much 4:1 probation to custody, compared to Ontario: a little more than 2:1. Very different proportion compared to Quebec.

Quebec has a very different approach historically to youth crime than Ontario. 

Why young people are in custody...

- the largest number of young people are in custody because they are on remand (arrested; not sentenced, but on custody to deal w/their charges)

- in 2003, 14,000 young people were brought into custody for remand (not serving a sentence, but just waiting to deal with their charges or waiting for a bail hearing)

Admissions to Secure Custody:

- two types of custody when a young person is sentenced to jail: 1) secure custody, 2) open custody

- secure custody is like a jail; you're behind bars and cannot come and go as you please. There are double-locked, barred doors. 

- open custody is a group home; living in a house, supposed to stay there, but staff won't grab you and drag you back - will call the police and they can arrest you 

Pre-YCJA: ppl who would have committed minor offences and put on probation now just aren't charged at all; they get diverted either before being charged or before getting charged in the courts.

Ontario vs Quebec:

- in Ontario, similar to Canadian proportions: 86,000 ppl in custody or remand 

- relatively small number in remand or open custody 

- in Quebec, the proportions of young ppl serving sentences are actually higher; Qc seems to take a harder line on young ppl who commit offences 

Across Canada, there is a wide divergence of population in custody. For example, in NFLD, there are 32/10,000 young ppl in custody; PEI = 6.9; Qc=4; ON = 8 

- double the incarceration rate in ON compared to QC; MB = 24.8 per 10,000; SK=26.2; NWT=32.6

- the idea is that when the YOA was brought into effect in 1983, it was intended to correct regional disparity -- supposed to be consistency across the country in the way we deal w/young people

- even still, pretty broad divergence across the country 

- going back to 1987: there was a peak in 1991. it has declined for various reasons over the years. ex: violence offences have levelled off over the years, on slight decline. 

- property offences going down; police deciding not to make arrests

- statistics today: say that violent crime rate for youth has been pretty consistent since back in the early 90s

Way more young people and adults are found guilty than are acquitted.

- to compare QC and ON: for some reason, QC has a lower pop than ON, but has a lot more cases per capita of youth offences

- adults vs youth - seems to be conception that young ppl are getting away with a lot

- about 1 in 50 in Canada was charged; in the same year, w/respect to adults, pretty much the same proportion. 

- youth tend to be charged more than adults in Canada

- reason? 

- criminal behaviour: people tend to get busy in criminal behaviour at 15/16, then when in their 20s, tend to get bored of it. those who are 60-80 are also included in the adult range - obviously they don't commit as much crime

See statistics on Justice Canada; wealth of information. Stats Can's raw data is very accurate (interpretation is individual; used by politicians from every end)

Case Brief:

- not going to be examined on this, but good to start doing as we go thru course and as assigned cases to read (found on SC Canada website)

- *****won't want to bring whole case into exam, so do case brief: forces you to distill case down to a page or 2; forces you to understand it; gives useful tool at exams about what the case is about**** -- wont be examined on case brief

Case Brief

1. starts with the name of the case (style of cause) - "R. v. A. (B.) (2009, SCC)"

- A means the persons last name begins with A, first will begin with B

- put in what year the case was decided and what court decided the case

- for our purposes, don't need page numbers or more than the above

2. the history of the case comes next

- the appellant is whoever is dissatisfied w/the decision found at trial

- normally the appellant is the accused; but have to make sure who is who 

- if the accused appeals and wins, then the crown may appeal

- then, the crown becomes the appellant in the SCC

- so may say in the history the accused was charged w/robbery, appealed, the SC appealed that, etc

- who is appellant, who is respondent

3. facts of the case

- put in the facts that are relevant to the issues being decided; even keep them down to a paragraph; do in point-form; 

4. Stating what the issue is/are and what the court's reasoning was

- usually phrased as a question: can one rely on self-defence if one started the fight?

5. Reasoning: how the court arrived at its decision 

- how did the court distinguish this case from another case

When a young person is charged, they are not charged under the YCJA. They are charged under the Criminal Code, or the Controlled Drugs and Substances Act, or under some other legislation. The YCJA is a procedural law. It tells us how to deal with a young person who has been charged w/an offence.

Criminal Procedure in a Nutshell

- indictable offences: serious offences

- summary conviction offences: less serious

Summary conviction offences: unless the offence section says otherwise, the maximum penalty is a fine of $5,000 and/or 6 months jail.

- can get both

- for young people, max fine is $1,000, not $5,000

- if a corporation that is being fined, can be up to $100,000 if a summary conviction offence

- **** if a summary conviction offence, the accused has to be charged within 6 months of the offence. Cannot be charged more than 6 months later. 

- prostitution - communicating for the purposes of prostitution is a summary conviction offence; prostitute or john can't be charged more than 6 months after the alleged offence

- other practical consequences of summary conviction offences as well

Indictable offences:

- the max penalty, unless it says otherwise (normally it does) is 5 years in jail

- different penalty for youths; setting aside murders, the max penalty is 3 years for a small number of offences and 2 years for the majority of indictable

- no limitation period for indictable offences; can be charged decades after the fact 

- if the CC is silent on what the max is, it is 5 years

Criminal Procedure: 

Classification of Offences:

Hybrid Offences AKA Crown Election Offences

- these are offences where the CC says that the offence can be treated either as a summary conviction offence or as an indictable offence; up to Crown to decide how they want to treat them; thus, called crown election offences

- what might be important in judge's decision re: indictable vs summary?

- if person has past history, crown can decide to elect by indictment

- if sexual assault and crown goes by crown election, can elect by summary (18 months)

- Crown may way their chances - ex: more likely to get conviction if go by summary conviction 

If by indictment, then the accused has the option of a jury trial; whereas if by summary conviction, then no jury trial. 

- so Crown may decide that the victim may not come across well in front of a jury, etc. 

Practical Factor:

- the limitation period 

- if 6 months or later, can't elect by indictable

- indictable tends to be crimes against the person; max penalty raised from 6 months to 18 months even though they elect by summary conviction 

Summary vs Indictable

- leads naturally into talking about the mode of trial

- at this point, talking abt adults

- for summary conviction offence, accused can deal with their case only in the provincial court; can't get a jury trial for a summary conviction offence******

- if charged w/an indictable offence, then the accused has options as to where to have the trial...

Mode of Trial: Accused can choose to have the trial in the provincial court, superior court with jury, superior court without jury....also preliminary inquiry

- if they choose to have it at the SC, choose from judge or judge w/o jury. If they decide to have at SC, then also have the option to have a hearing b4 trial called preliminary inquiry (US equivalent = grand jury)

A preliminary inquiry: a hearing in provincial court to decide if there is enough evidence to go to trial. The threshold is very low; only have to show that there is some evidence upon which a reasonable jury could convict the accused (only have to show that it is possible that the accused could be convicted).

- all sorts of reasons people charged w/indictable offences could go to superior court vs provincial court 

- if choose to go to custody, will likely have trial at provincial court

- on the other hand, may want a jury; may feel that will come across as well; jury will be sympathetic

- accused may not be in good shape according to the law but jury may be more sympathetic (ex: homeowners defending property)

Another very important factor: there are certain cases that, if possible, will want to have a preliminary inquiry. The end result is almost guaranteed; almost everyone who goes thru preliminary inquiry is guaranteed to stand trial.

- why bother going thru preliminary inquiry if result is almost certain?

- first and foremost: a discovery process; get to see and hear how witnesses will come across; hard to tell how witness will come across at stand; might want to get more info that the investigator will follow up and build on 

- if at trial, credibility is an issue, the most potent way to destroy the credibility of witness is to show that they said something else at a different time 

- their details may be different again if testified a preliminary inquiry; if can show that someone is changing their story, judge might not be able to say beyond a reasonable doubt when the witness's story is changing 

- trying to see if what someone is saying at the preliminary inquiry under oath vs police station under oath, etc.

- very important in evidence gathering and building a record for trial

Court Structure, ON:

- at the bottom, have provincial court - more specifically called the Ontario Court of Justice.The OCJ sits as an adult court and deals w/adult cases. Also sits as a youth court. Judges appointed by the provincial government. 

- the superior court is the next court  up 

- every court but the provincial court has their judges appointed federally

- the SC deals with criminal cases and civil cases (ex: real estate) and is also the family court 

- sometimes a person who gets a decision they are not happy with in the provincial court (OCJ) can appeal to SC -- only happens when accused is charged w/summary conviction or crown has elected by summary 

- if crown has elected by indictment, does not matter where accused has their trial (OCJ or the SCJ), their appeal is always to the court of appeal 

- the superior court can be found in the county seat of every county in Canada

- Superior Court in county seats, but also OCJ in county seats

- also satellites provincial courts -- there are more provincial courts than superior courts in terms of court houses

- the court of appeal sits in Toronto, and in each province it sits in the capitol except in Qc where it sits in Mtl

- this is the root of appeal; if summary conviction, goes to Superior Court then Court of Appeal, then Supreme Court ...

- if indictable, regardless of where trial was, goes to the Court of Appeal, then the Supreme Court of Canada (Ottawa, 9 judges)

- relevant when dealing w/young people, bc young people tend to have their trials in the OCJ, even when charged with indictable offences. but their appeals always to the Court of Appeal, even indictable.

Compelling attendance:

- the authorities can compel people to go to court

- don't have to be a police officer or a peace officer to arrest someone

- any person can make an arrest without a warrant if the offence is indictable

S.494(1)

If you are arresting someone for a summary offence, you are assaulting them and you can be charged. But if you find them committing a hybrid or indictable offence, you can arrest them. Can also arrest them if that person appears to be running away from the police (even if summary offence). These things are not recommended, but you do have the authority as a citizen to do so. 

 s. 494(2) property owner (if authorized by property owner)

s. 494(3) arrested person must be delivered to police forthwith 

- if you arrest a person, have to deliver them to the police as soon as you can or have the police come pick them up 

- can reasonable force to restrain them until the police get there 

- police have much broader powers

S. 495: police may arrest without warrant (used when police see something about to happen or someone who is committing a criminal offence): 

- a person who has or is about to commit an indictable offence

- a person who is committing a criminal offence

*so, citizen can't arrest prostitute, but the police can. if customer resists arrests and flees, you can help w/the arrest.

S. 495(2): limits where offence is hybrid or summary conviction 

- otherwise police are supposed to get a warrant to arrest 

- also to preserve evidence 

Methods of Compelling a Person to Come to Court

- S. 496: the least onerous is called an appearance notice: a piece of paper given by the police to a person at the scene of a crime that tells them they have to show up in court on a certain day. don't have to sign anything. Here in Ottawa, if you are an adult, you have to show up in court on a day that depends on what your last name is. 

- S. 509: Summons - if police have information that a person has committed an offence, the police can, based on the basis of information, get a summons from the justice of the peace to go to the home or work of the suspect and serve the summons. just like the appearance notice tells the accused to show up at a certain court on a certain day, summon tells accused where to go and when. 

- the Code says that for minor offences, there is a presumption that accused will be released on appearance notice or by way of summons 

- S. 497: where arrested without warrant for minor offences, accused must be released on summons or appearance notice unless necessary to detain 

- S. 499: promise to appear  where the police bring police down to station. Will release the accused but the accused must sign and promise to appear in court on such and such a day. This is associated with another document called an undertaking - accused might be charged with threatening neighbour, may be given conditions (can't have any contact w/neighbour, etc.) Any number of conditions can be placed on accused, but must be related to the charge. Sometimes police go overboard and punish. Justices of the peace oftentimes will vary those kind of extraordinary conditions. 

- S. 503 - reflection of habeus corpus; anyone arrested must be brought to JP within 24 hours. Sometimes this is not possible in remote regions. So, there is some elasticity where it may take a little more time. 

Another Type of Judicial Official: known as justices of the peace

- a judge has been a lawyer for 10 years and becomes appointed 

- a justice of the peace doesn't need to have any kind of legal profession; can be from any walk of life and get their training on the job

- justices of the peace make some of the most important decisions that are made in criminal law 

The Undertaking 

Bail (Conditional Release)

ss. 515ff 

- undertakings before officer in charge 

- show cause hearing (bail hearing)

- primary, secondary and tertiary grounds of detention 

- flight risk

- risk to the public

- administration of justice 

- normally the Crown has the burden; up to the Crown to convince the JP that the accused should be detained

- this reflects your presumed innocence; the idea is that we should not be incarcerating anyone who is presumed innocent

- when a person is brought to bail court (here in Ottawa, bail is held every day of the year)

- first, Crown decides if person should be released. May also decide to keep person in and run a bail hearing. 

- the Crown can convince a justice of the peace to detain a person on one or more of three grounds: 

SET OUT IN s. 515 of the CCode

- primary ground of detention: flight risk ground (if Crown can convince JP that accused will take off; if released, probably won''t come back to court to face the charge)

- if the accused has a criminal record for failing to appear in court (likely that he will not respect a release order again)

- if accused has a job / home somewhere else; if they get released, there is nothing to keep them here

- if you are a defence council for a person who is a flight risk, info that you might use to turn the tide in your client's favour...

- can have client put up a cash bail (required to show up in court) **** biggest one

- in Ottawa, have the John Howard bail supervision program (for youths and adults, equivalent programs elsewhere). Ppl may be released even though they may be homeless, released on this supervision program where there is a resource in the community that monitors this person while they are out on bail. Can't be monitored 24 h a day, but may be required to report to a police station once a week, etc. 

- secondary ground: risk to the public - if Crown can convince JP that the accused is likely to commit more offences in a way that will harm the public, accused will be detained 

- in their criminal record, might find info on previous other offences (e.g. person has been violent in the past)

- relying not only on criminal record, but most helpful to the crown, a recent record of similar offences

- if accused has not committed offence for 20 years, their record can't really be used against them 

- if recent related conditions, good chance they will be kept in 

- crown also looks for criminal record of breaches of bail; something would help them convince that person cannot respect conditions of probation, etc. 

- by same token, defence will show that they can manage the risk - ex: drug or alcohol program, residential rehabilitation, another address that removes them from the situation that they were in before

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         Administration of justice (tertiary ground)

- tends to apply to situations where accused is charged of a very serious offence that will inevitably charged w/jail time

- overwhelming case against them; obviously guilty of serious offence; obviously will go to jail. If the person is released during their trial, the public will lose respect for the CJS. 

- this one not relied on as much; relatively new addition to CCode

- there are some situations where the burden of proof is on the accused

- if accused is already out on some form of release and gets in trouble, then accused has the burden of convincing JP that they should be released (revers onus, as well as in murder cases and in serious drug charges)

Young People:

- despite current gov's attempt to make it more tough for young people to be released on bail, it is a bit easier for young person to get released on bail than an adult

If JP decides to release:

- release can take 2 forms: 

1) undertaking - very much like the undertaking that accused would sign at police station (I promise not to drink, be home by 9pm, etc.) No money attached to the undertaking*** just a promise. 

2) recognizance

- like an undertaking, but with more teeth to it. when talking abt recognizances, there are 2 distinctions that have to be made. 1: between recognizance with surety or w/o surety. 2: with and w/o deposit. 

Surety - person, preferably w/o criminal record, vouches for the accused. Often parent or employer. Will stay in contact w/accused & call police if they feel the accused is breaching conditions. Sometimes surety is required, sometimes not. As well, sometimes cash deposit is required, sometimes not; sometimes required for money to be deposited to the court before the trial. Or the accused can pledge a bond; liable for that amount of money he or she pledges if s/he breaches. 

- can create a 4-square grid when talking about recognizance

Least onerous recognizance: no surety, no deposit. Recognizance in accused's person's own name. 

At other extreme, there is a surety and there is a cash deposit. 

Between them: surety w/cash deposit

Deposit w/no surety

Surety may put up $5,000, for e.g. Also may be $5,000 cash deposited w/the court. 

- this is the same for youths and adults; youth may have same recognizance as adult 

Pre-trial procedures:

Remands (adjournments)

- when accused comes to court, at this stage

- in Ottawa, generally Court 5; Youths is court 9

- JPs preside at remand court

- 1st appearance: might adjourn case for 2 weeks; typically adjourned for 2-4 cases right off the bat, accused can get lawyer from crown, can apply for legal aid, crown can disclose case

- when they come back, might need another 2-4 weeks

- so, typically a month or two of intake where nothing is happening until something of substance happens, which is typically a pre-trial conference...

Pre-trial Conferences:

- counsel: a meeting between defence council and crown; accused does not take part in this; off the record discussion; very informally done; some attempt to resolve the case or at least the issues that may come up. Vast majority of cases result in guilty pleas. Will there be a joint submission (accused and defence agree on result)

- judicial - more complicated cases tend to go here; also off record but crown, defence and judge are all involved; done in judge's chambers; done around a table; conversations not recorded; a little more formal than counsel conference; anything said about client can't be thrown back during trial; objective is twofold: 1) can case be resolved in guilty plea and avoid trial time, 2) if can't be resolved, then can date be set, can accurate time estimate be set? want to come up w/a reasonable estimate of time, how many witnesses are there going to be, any motions made (Charter?). lots of things to be discussed compared to counsel pre-trials which are a lot more casual.

Plea Negotiation (plea bargaining)

- there is this idea that people are getting off on charges they should have been found guilty of bc they got bargained away. if you were to go to any remand courts, can look at the docket-rare for person to just have one charge against them; usually have multiple charges

- typically plead guilty to one count which encompasses all dates and all facts

- idea: have accused plead guilty to appropriate charges

- when police charge, they will charge for every applicable offence. if lay multiple charges, will be incentive to plead guilty. Ex: person who breaks into a house may be charged w/theft (multiple counts - TV, stereo), mischief for breaking the door, possession of stolen goods. 

- do we really want them to plead guilty of many charges or charged w/a B&E?

- so will be sentenced for the facts of the case

- plea bargaining is not about getting a great deal for the accused; it is about making sure the accused pleads guilty for being sentenced with the appropriate charge that fits the offence. 

Preliminary inquiry 

Trial Procedure: for when the matter can't be resolved

- accused will be arraigned -- accused asks how they will plead, guilty or not guilty

- accused normally says not guilty  

- not guilty is not the same as innocent; if we use the word 'innocent'', then anyone who is found not guilty will have a cloud of suspicion hanging over their head. So anyone found not guilty is deemed for all intents and purposes to be innocent. 

- may be found not guilty due to reasonable doubt; judge might not be convinced

- even person who is probably guilty will be considered innocent in the eyes of the law 

- when you plead not guilty, does not mean that you are pleading innocent morally, etc. just means that the Crown has to PROVE guilt.

- exclusion of witnesses -- witnesses may be asked to wait outside; don't want one witness's testimony to contaminate what others say. The exception is the accused: has to be there the entire time for their trial.

- if evidence is required, accused will typically be called first so that s/he does not listen to other witnesses before testifying

- role of judge (trier of law) and jury (trier of fact)

- whatever the judge tells the jury about the law, the jury has to accept even if they disagree 

- by the same token, judge cannot tell jury what facts to decide; up to them to decide what weight they attach to this/that evidence, etc. 

- clear division of labour between the judge and the jury

In the vast majority of trials, the judge has both functions - trier of law and trier of fact. 

- today, much more than 20 years ago, we have pre-trial motions

- controversial evidence discussed in the absence of jury 

- but sometimes witness blurts something out; can be so serious that it leads to a mistrial 

- ex: crown witness mentions accused's criminal record; jury may condemn accused for this w/o even hearing defences evidence.

What verdicts are available?

- guilty as charged 

- not guilty

- guilty of attempted offence, s. 660

- guilty of included offence, s. 662 (1)(a)

- guilty of attempt to commit included offence, s. 661 (1)(b)

- not criminally responsible on account of mental disorder, s. 671.34

- E.g. may be found of a less serious but included offence. Acc may be not guilty of agg assault but may be guilty of assault causing bodily harm (less serious, but included offence).

- can combine the 2; guilty of attempting to commit an included offence

- can be found guilty of attempted theft, for e.g.

- NCRMD: this is what used to be called the insanity offence (NGRI). A verdict of NCR says accused has been found guilty but will not be held responsible to due influence of mental disorder and accused committed crime bc of mental disorder. 

Trial procedure:

- plea of autrefois convict / autrefois acquit, s. 607(1)... means I have already been convicted or I have already been acquitted

- burden of proof (who has the proof?)

- standard of proof: beyond a reasonable doubt (criminal standard), civil standards (on a balance of probabilities 


- standard of proof higher in criminal case than civil case

Prima facie face - some evidence on which the accused can be convicted; very different standard of proof; who has burden of proof and what the standard is will depend on situation. 

- the presumption of innocence - in the criminal context, the presumption of innocence is the presumption of innocence - very basic presumption. unless found guilty, anyone charged is presumed to be innocent. 

- the police don't do this anymore, but they created problems for themselves by double-charging - accused plead guilty of less srs offence so that srs offence = thrown out 

