LAWS 3307: Lecture 2

Guest Speaker

- differences between countries of definition of child

- children don't have same privileges as adult (drinking, driving)

- Canadian law: childhood as under 12, youth as 12-18, and 18-up (full accountability w/in the criminal justice system)

- in Canada, recognition that children don't have same capacity as blameworthiness/moral development; not able to fully appreciate consequences of their actions

Adolescent Brain

- frontal lobe: command centre of the brain--impulse control, decision-making, etc (things involved with criminal accountability). This part only fully matures in the brain in early 20s.

- prefrontal cortex (cognitive processing); adults have a better ability to control their actions & make more rational decisions

- limbic system: hormonal processing, emotional reactions. Adolescents tend to use this; not very rational.

- amygdala (impulse reactions): adolescents tend to use this more; yields more of a reactionary response instead of an adult.

The Adolescent Brain

Crawford, Differentiation for the Adolescent Learner: Accommodating Brain Development (2008)

- neural imaging

- can see differences in these images of how different parts of the brain are developing

- grey matter thickening as neurons are going on; lots of synaptic action going on; adolescent brain development corresponds to cognitive processing that is weighing risk; use less emotion as they get older

Strauss, 2003:

- teenaged brain still a work in progress; still this huge point of development

Crawford, 2008:

- thickening of brain matter; neural exuberence; prefrontal cortex growth; executive functioning; 'briefly insane' -- long term planning & risk assessment still in developmental phase

- BECAUSE STILL IN DEVELOPMENTAL PHASE, NOT AS MUCH MORAL CULPABILITY

- low serotonin -- in terms of the actual hormones, low serotonin is low during adolescence; adolescents more prone to sensation-seeking & risk behaviour (serotonin makes you calm)

- what kind of offences youth might be charged with because of this? if using gut response to lash out as opposed to stepping back & really assessing the situation, this is the neurological basis for this

- as teens grow older, brain activity shifts to frontal lobe--decisions more rational

Silvia Bunge, US Berkeley, 2008

- MRI research into the prefrontal cortex

- has to do w/complex decision-making

US Department of Justice, 2003

- graphs of arrests & age

- huge spike that happens between 15-20 years

- as adolescents are getting more control & dependence over their lives, their brains aren't as developed

- huge qualitative differences between adolescent brains & adults; means impulsive decisons; backed up by science

- might be more prone as adolescent to enjoy the risk

National Institute of Mental Health

- compared the scans of young adults (23-30) w/teens and showed that areas of frontal lobe showed greatest difference between young adults & teens; leads to differences in cognitive functioning

- as teens grow older, brain activity is shifting

Deterrence:

- sentences have less deterrent effect on youths

- understanding adolescent motivation is critical to understanding why adolescents take part in risk-taking

- scanned brain of 12 adolescents & 12 young adults

- for both age groups, researchers found that the anticipation of the game activated certain parts of the brain (part activating aspects of rewards)

- means that adolescents who commit crimes tend to act impulsively w/a feeling of great invulnerability; greatest deterrent is the likelihood of getting caught 

- stiffer sentences have no impact on youth crime

- FEAR ABOUT GETTING CAUGHT, NOT CONSEQUENCES

- adolescents don't have judgment & sophistication to participate meaningfully in the process, so separate system to make sure youths know what is going on 

Rationales for separate courts:

- youths more vulnerable than adults

- youths more amenable to rehabilitation 

- focus on rehabilitation as opposed to deterrence, denunciation, incapacitation 

American cases:

Roper v Simmons, 2005, USSC:

- has to do w/death penalty for those under 18 

- national and global consensus against the juvenile death penalty 

- US held that having the death penalty for persons under 18 was unconstitutional 

- objective evidence to support the finding against the death penalty; THROUGHOUT THE WORLD, EVERYONE IS IN AGREEMENT THAT WE SHOULD NOT SENTENCE THOSE UNDER 18 TO DEATH 

- court found that society sees juveniles as categorically less culpable than the average criminal 

- you can expect an adult, if someone is pressuring them to do something, to have a more rational approach to is as opposed to a child who may not have the same resources to do it.

- WENT BACK TO SCIENCE: neurological differences between youth & adult brains; youths as developmentally different & can't be classified as same as those who are deserving of capital punishmetn

- lack of maturity and underdeveloped sense of responsibility 

- concluded that it is disproportionate to have this kind of punishment for someone who is under 18

- in discussing this aspect of youth, court found adolescents represented in every single category of reckless behaviour - this is one of the reasons that youth are not permitted to vote, sit on juries, make decisions w/o parental consent 

- youth lack ability to separate themselves from a criminogenic setting -- talking about a setting where there are aspects of crime that are there (neighbourhood in which there is rampant stealing, drugs, etc). Kids have less of an ability to get out of these situations & away from these influences. 

- character: identity not yet developed / set. Juvenile character not as well set as an adult. Traits of juvenile = less transitory, less fixed.

THREE REASONS WHY SENTENCING CONSIDERATIONS ARE DIFFERENT FOR YOUTHS:

1. children have a 'lack of maturity and an underveloped sense of responsibility' leading to recklessness, impulsivity, and heedless risk-taking

2. children are 'more vulnerable to negative influences and outside pressures', limited 'control over their own environment' and lack the ability to extricate themselves from situations

3. a child's character is not as well-formed as an adult's; their identity not as well-defined; traits less fixed 

** eventually, court acknowledged that it is difficult for psychologists to differentiate the juvenile offender whose crime reflects immaturity and the rare juvenile offender who is depraved**

- even though there might not be much difference between 17.5 and 18, this is where the US court decided to draw the line. took into consideration that 18 was the age for other things, like gambling, voting, army, sex

Miller v. Alabama, 2012, USSC

- issue: constitutionality of life sentences w/no parole for juveniles

- whether at 16 you can be put into an instutition w/o chance of regaining life

- decided it was unconstitutional (5:4)--pretty  narrow decision

- this case used the case of Roper to come to their decision; looking at developmental background of adults and adolescents; said Roper and another case, Graham, showed that children are less deserving of the more severe punishments 

- saying that if we were to subject children to being detained for the rest of their life, neglects the circumstances of the homicide offence--neglects way in which humiliation affected him

- to have this mandatory life sentence would ignore that a person may have been charged for a lesser offence, for e.g. inability to deal w/police or prosecutors

- sometimes when ppl are arrested, can be compliant w/police, but if you grew up in situation where police=enemy, this would not be taken into account

- mandatory punishment disregards rehabilitation

History of how young offenders/youth/juvenile offenders have been treated in Canada:

Juvenile Delinquents Act

- first piece of legislation in Canada that deals w/the criminal justice system

- prior to 19C, no recognition that children&adults should be treated differently

- common law: criminal responsibility started at 7. At this point, children faced same penalties as adults, including capital punishment

- 19thC: growing movement to protect children via child labour laws; growing recognition of unique needs of children. Law-makers & politicians began to realize there were things different about kids than adults.

- 1857: put children in training schools or reformatories rather than penitentiaries; would go into separate system that was more like a school (at this point, starting to differentiate between adult jail and youth reformatories)

- Chicago: first court to deal specifically w/youths

1908:

Juvenile Delinquents Act created

- welfare-oriented philosophy

- where rehabilitation idea started; people helping children and not just sentencing them as adults

- parents patriae approach: treats the court like a third parent. treat juvenile offenders as no different than children who are abandoned/neglected

- once you become part of cjs, almost as if you = crown ward & court is acting as parent

- should be no hard and fast distinction between neglected and delinquent children; all should be recognized as in the same class & should be dealt w/a view to serving the best interests of the child 

- SHIFT FROM DETERRENCE TO REHABILITATION 

- delinquents should be treated as far as practicable, not as criminal, but as a misdirected and misguided child...needing aid, encouragement, help and assistance

- this was what the philosophy underpinning this act was

- children can be subject to delinquency proceedings for violating any law (fed, prov, municipal) or sexual immortality or any similar form of vice

- INDETERMINATE SENTENCING: delinquency hearings not like criminal trial; hearsy can be used; somewhat less formal; judges tended to have not much legal training (ppl of good standing in community); no lawyers

- finding of delinquency did not lead to sentence, but possibility of holding youth in custody until adulthood and released at 21 as long as it was in the best interests of the youth.

- indeterminate sentences could be imposed for even minor sentences

- many of these training schools were horrible places; subject to phys & sexual abuse

- all in all, JDA = not best way to deal w/youth crime

CRITIQUES AND CONCERNS W/JDA

- too much discretion; means that the judge, police, correctional officers were the ones who would determine the best interests of the child. 

- varying standards: no set standard in between the different provinces in terms of access to lawyers as well as the applicable age 

- rehabilitation not occurring -- as ppl sent off to these schools, rehab not happening, youths reoffending

- transfer to adult court was too frequent

- problems surfacing w/the JDA

- became pretty apparent by the 60s, but at this point really no political motivation to change anything

- 1965: report called Juvenile Delinquency in Canada, became lengthy period of debate

- changes to the CJS, like ensuring access to lawyers

- 1982: Charter enacted; changes the legal landscape in Canada, sets out legal rights, many of which had not been respected under JDA

- Young Offenders Act enacted in 82, into force in 84

Differences  between YOA and JDA

- greater recognition of legal rights; youths getting more legal rights; more rquirements in terms of due process

- uniform national age (bottom is 12, top is 17; no differences between provinces)

- specifically aimed at balancing needs of youth w/public's need for protection 

- abolished indeterminate sentences; no longer sent away to training schools

- along w/due process, hearings become formalized, at every stage of procedure hearings = regulated

- ***BECOMING MORE FORMAL***

- the YOA was amended from time to time - lengthened punishments, esp by conservatives (5 yrs) and liberals (10 yrs) 

- 1995: understanding that if you're at the top range (of 12-17), that you can get bumped up into the adult court if your offence = srs enough

- on one hand, politicians = tough on crime approach, but at same time, efforts towards rehab (some community-based dispositions)

- Canada encarcerated youths at double the rates of the US

YCJA= 

- introduced in March 1999 (Bill C-68)

- made it thru second reading before federal election called

- reintroduced as Bill C-7 in Feb 2001, called the YCJA (Youth Criminal Justice Act)

- passed by House of Commons in 2001, went to the senate

- in 2001, besides youth criminal justice, 911 was on the government's mind

- the gov distracted w/anti terrorism legislation at this point

- YCJA received royal assent in 2002, into force in 2003 (to let provinces catch up) 

Concerns addressed in YCJA:

- lack of a clear and coherent youth justice philosophy 

- trying to bring this together so it's a more focused, guiding philosophy across the country 

- incarceration is overused -- limiting how much kids are being sent to jail, think of other community-based options

- courts are over-used for minor cases

- looked to manage resources better 

- disparities and unfairness in sentencing (differences among provinces, courts)

- ineffective reintegration after being released from custody (how to reintegrate them back into community in way that won't capture them back into the CJS)

- the process for transfer to the adult system had resulted in unfairness, complexity and delay

- no clear distinciton between serious violent offences & less srs offences

- concerns & interests of victims ignored (no voice or means of communicating how theyhad been affected by the crimes)

Preamble to the YCJA:

- not actually legally binding; not part of the law, but is part of the intro that tells you what the guiding philosophies are 

- even tho not something that forms law itself, v. important; useful for interpretation 

States that: "whereas members of society share a responsibility to address the concerns...of adolescents and to guide them into adulthood..."

- the approach here is a lot more community-based; not just taking someone out of community and throwing them in training school, but take responsibility for what has happened 

- emphasizing that society has responsibility to address youth crime and look at underlying casues

Whereas info about youth justice, youth crime and effectiveness of addressing these measures should be publicly available, Canada is a party fo the UN convention and recognizes that young persons have rights and freedoms, including those stated in the CCRF and the Canadian Bill of Rights

- looking at international standards of how we treat children 

- "meaningful consequences, effective reintegration, reduces over reliance on incarceration for non-violent incidents"

- saying we can still use jail, etc but should be for the most srs of instances as opposed to just everyone

*** a few different things playing into this: idea that society has a responsibility to addresses the problems of people, looking at communities and families to work in partnersship to reduce youth crime... less paternalistic; more working w/in communiti***

 - imprtant to have accurate info (stats) on youth crime and look at international standards

Declaration of Principle, s. 3

- should reflect the needs of the individual circumstances of the young person 

- should be proportionate to the seriousness of the offence committed

- have to look at needs & circumstances of person themselves. When talking about social welfare, where someone is coming from & inability to extricate someone from situation or neighbourhood. Should not look at this to justify more severe penalty

S. 3(1)

- the youth criminal justice system is intended to

1) prevent crime by addressing the circumstances underlying a young person's offending behaviour

- addressing school behaviour or underlying mental health problems or other underlying causes

2) rehabilitate young persons who commit offences and reintegrate them into society

- rehab is much more key in how to treat young ppl

3) ensure that young person is subject to meaningful consequences for his or her offence

- what is going to deter youth is risk getting caught; can't be random that is not going to work -- has to be meaningful 

- these principles are meant to promote the longterm protection of the public

- looking not just at youth themselves but at entire society

b) for young people, crim justice system must be separate from adults

1) rehabilitation and reintegreation

2) fair and proportionate accountability that is consistent with the greater dependency of young persons and their reduced level of maturity

3) enhanced procedural protection to ensure that young persons are treated fairly and that their rights, incl their right to privacy, are protected

b) must be separate from that of adults and emphasize the following:

* timely intervention that reinforces the link btwn the offending behaviour and its consequences and

* the promptness and speed with which persons responsible for enforcing this Act must act, given young persons' perception of time

c) be meaningful for the individual young person given his or her needs and level of development and, where appropriate, involve parents, community, extended fam, community, and social or other agencies in the young person's rehab and reintegration 

* respect gender, ethnic, cultural and linguistic differences & respond to the needs of young persons w/special requirements and

* Charter values: of equality based on gender, cultural, linguistic backgrounds must be taken into consideration

d) special considerations apply in respect of proceedings against young persons and, in particular, 

* young persons have rights and freedoms in their own right, such as a right to be heard in the course of and to participate in the processes, other than the decision to prosecute, that lead to decisions that affect them, and young persons have special guarantees of their rights and freedoms 

*** whole idea: it is more participatory; more chance to engage in system rather than passive participant 

* victims should be treated w/courtesy, compassion, respect to privacy, and suffer minimally as a result of their involvement w/the CJS 

* victims should be provided w/info about proceedings and given an opportunity to participate and be heard (most common way for victims to participate = victim impact statements)

* parents should be informed of measures or proceedings involving their children & encouraged to support them in addressing their behaviour (they may talk to parent and decide, if parent is on board, what they are going to do-what is best)

VICTIM IMPACT STATEMENT:

- victim state to judge how it impacted them; something that a person writes; crown can read it in court or person can read if they choose to attend; shows how they may have suffered; any losses; does not necessarily have to be taken into account by the judge

- sometimes impact statement can be v. imp. in how a judge decides, other times it doesn't really influence judge's decision

- IN THE YOUTH CRIM JUSTICE SYSTEM, MORE OF AN EMPHASIS on VICTIMS

Timely intervention:

- under YCJA, a bunch of tools that crown attorneys and police have to divert children from system

- YCJA: more discretion for police officer to lay a charge or use extrajudicial measure***

- sometime it is better to intervene early instead of go thru entire court system 

- enhanced procedural protections to be sure that ppl are treated fairly

PPLS NAMES NOT RELEASED UNDER THE YCJA

- if someone makes a stupid mistake when young, won't haunt them for the rest of their life

YCJA must enforce respect, honesty, not stealing -- fundamental societal values in youth 

- encourage youth to repair harm done to victims and community 

PURPOSE AND PRINCIPLES:

1) the purpose of sentencing under s. 42 (youth sentences) is to hold a young person accountable for an offence thru the imposition of just sanctions that have meaningful consequences for the young person and that promote his or her rehabilitation and reintegration into society, thereby contributing to the long-term protection of the public

MISSING FROM THIS IN TERMS OF SENTENCING PRINCIPLES:

- denunciation and deterrence

- the guiding principles, then, are focused on rehab and reintegration into community

EXTRAJUDICIAL MEASURES:

- meaningful consequences outside the court system 

- reality: once you are in the system, there is always a trail; even though something gets done w/, if it is w/in the system, will still show up on youth crim record. Even though idea is that youth record does not count, entire crim record is viewable if arrested as adult (defence council and crown attorney see)

- but if extrajudicial, does not show up 

- meaningful consequences outside the court system -- measures outside the court system can provide effective responses for youth crime (less serious)--not used for violence or murder, etc.

On one hand, talking about having meaningful consequences. Flip side: saving court time, resources, etc. 

- increasing non-court responses enables courts to focus on more serious cases

- so courts can focus on what they need to 

- more cases could be dealt w/effectively outside of court process

- most youth crime non-violent

- more than 40% of cases in youth court fall into 4 categories of less-serious offences:

1) possession of stolen property 

2) shoplifting 

3) failure to appear (not going to court when charged)

4) failing to comply w/disposition (breaching probation)

