Lecture 4:

LAWS 3307

Significance of R v C (R) (2005, SCC)

- shows interrelationship between C Code and YCJA

- when a judge is dealing with a youth on a C Code charge or another charge like a drug charge, the judge has to be guided by the principles of the YCJA (even though it is silent)

The YCJA acts in tandem with the C Code, other legislation. (e.g controlled substances act)

= also shows how the YCJA principles apply in all respects to young persons in criminal proceedings, even if the YCJA is silent on the specific topic

- shows that the YCJA is not a revolutionary law - simply a codification of the YOA cases that arose from it. YCJA clarifies the YOA and consolidates cases that arose out of it. 

Records (s. 2 YCJA)

- "records" relating to young ppl

- includes any thing containing info, regardless of its physical form or characteristics, including microform, sound recording, videotape, machine-readable record, and any copy of any of these things, that is created or kept for the purposes of this Act or for the investigation of an offence that is or could be prosecuted under this Act

- if it is a record relating to a young person and if made in the course of an investigation, prosecution of a young person, then that is a record under the YCJA. and these provisions tell us how to deal w/these records.

Records:

- three reasons for prohibiting the publication of records relating to young ppl 

DEGREGATION: the exceptions, when you can publish info

- s.2 means the communication of information by making it known or accessible to the general public thru any means, including print, radio, or TV broadcast, telecommunication, etc

Purposes of the non-public rules:

1. reinforce longstanding principles relating to protecting the privacy of young ppl

- our justice system has long recognized that young people have a more compelling need for privacy

- purposes of the non-publication rules:

- recognition that publication of names of YOs may seriously impair rehab goals of the yCJS and jeopardize longterm protection of the public 

D v B (D) (2008, SCC)

- scholars agree that publication increases a youths self-perception as an offender, disrupts the family's abilities to provide support and negatively affects interactions w/peers, teachers, and the surrounding community (Nicholas Bala, Young Offender's Law *1887) at p 215

Professor Doob: I think you would be hard pressed to find a single professional who has worked in this area who would be in favour of the publication of names. From the very beginning when this was proposed in May 1998 there has been no proof that this helps lower crime rate, deter crime, or provide rehab. other reasons for doing it: vindictiveness; seems to be gratuitous meanness. the SCC is saying that it is excessive and nonsensical to name a none person when there is no empirical evidence to do so. 

United Nations Standard Minimum Rules for the Administration of Justice

- Beijing Rules, adopted November 29, 1985

- our adopted rules followed international law 

- lifting a ban on publication makes the young person vulnerable to greater psych and social stress; accordingly, it renders the sentence significantly more severe. 

- bc of these various philosophies, international law obligations, our long-standing recognition of adverse effects of naming people before the courts--the Supreme Court comes down strongly in favour of this protection and says the onus should always be on the crown to convince the judge to remove the protection of privacy.

- the constitutions of the YCJA that allowed for the burden to be on the accused sometimes were unconstitutional

In the DB Case, the Supreme Court does not just make some casual announcement that protecting young people is preferable, but they come out very strongly recognizing the rights of the young person. 

Third reason for having these rules set out in the YCJA: define very strict limits on when info can be published; not a total publication ban. there are instances where information can be published, but NEED TO HAVE EXCEPTIONS YO THE GENERAL RULE VERY WELL DEFINED. 

s.110:

the key section when dealing w/youth records

- no person should publish the name or any related info related to young person to identify the young person as one who was dealt with under the YCJA

EXCEPTIONS:

- does not apply when the young person receives an adult sentence 

- if young person gets adult sentence, then they are named like an adult

Records:

- deals w/so-called presumptive offences; struck down in the D. B case

- if get youth sentence for one of these serious offences, subsection (1) does not apply

Section b of Bill C-10 reads like this: 

- in a case where the info relates to a young person who has received a youth sentence for a violent offence and the youth justice court has ordered a lifting under the publication ban under the subsection 75(2)

Another EXCEPTION:

- when young person becomes an adult (18), publish or cause to be published info that would identify him or her as having been dealt with under this act or the YOA or the revised statutes of Canada, provided that he or she is not in custody pursuant to either Act at the time of publication 

Another SIGNIFICANT EXCEPTION:

- a police officer can get a 5-day exception if they are on the hunt for a young person 

- youth court judge can make an order if a police officer applies for it for the information to be published. 

police officer has to convince the judge one of two things:***TWO REQUIREMENTS****

1. either the young person at large and a danger to others

2. necessary for info to be published so the young person can be published 

* so very rarely you will see a person in the paper of a person under 18 that the police are looking for 

- judge has to be satisfied

- does not say to what extent the judge has to be satisfied, but clearly on a balance of probabilities

- does not last until the person is caught; lasts for 5 days

S 113: the identification of criminals act applies in respect of young persons

- anyone charged with indictable offence must be fingerprinted and photographed 

- hybrid also has to be fingerprinted until judge elects by summary conviction 

- always do the fingerprints first so that the accused still has an indictable charged when they go to get fingerprinted

- often a week apart; go for finger prints in two weeks, show up to court in three weeks

- s. 113 goes on to say that a young person can only be fingerprinted and photographed in the same circumstances as an adult would 

Records:

Bill C-10

- the police force shall keep a record of any extrajudicial measures that they use to deal with young persons

- extrajudicial measures--where police informally deal with a young person; whereas in the past, the young person may have gone to court, dealt with in community. now under YCJA the police have the discretion to divert young person away from the court. up until last October, police did not have to keep records of these informal dealings with young people. NOW THEY HAVE TO. becomes part of the young persons record

- when a young person is charged with having committed an offence in respect of which an adult may be subjected to any measurement, process or operation referred to in the Identification of Criminals Act, the police force responsible for the investigation of the offence may provide a record relating to the offence to the RCMP. if the young person is found guilty of the offence, the police force shall provide the record. 

- RCMP get the records of most if not nearly all young ppl who have been charged with an offence -- s. 115(2)

- if a person is acquitted or the charges are dropped, the person can write to the RCMP and ask for their fingerprints to be destroyed 

- if the RCMP gets records, then they have to keep them in the central repository ; confidential info (true for adults as well)

s. 118 (1)

- nobody, except as authorized or required by this Act, shall be given access to a record kept under s. 114 to 116, where to do so would identify the young person 

- the records obtained by the police as they investigate the crime - the fingerprints, photographs

- 116: records relating to the sentence report, the psychiatric report, anything prepared for the courts for the purpose of sentencing

- cannot be shared; rcmp cannot give it away, nor can the ottawa police services

Records:

118(2) - if you work at a place like the RCMP, you are not violating the YCJA if you are sharing the records 

Access to Records:

- the start date does not really matter; as soon as record is created, it is protected. protected until the end of the access period. during this access period, only certain ppl entitled to see the records. YOU ARE ENTITLED TO SEE RECORDS THAT ARE ABOUT YOU. also, the young persons lawyer, the attorney general, the victim of the offence, the parents of the young person (but the parents do not have access for the whole period; only during the course of proceedings or term of the sentence)

- access period actually goes some time past the end of the sentence

- same w/any other adult; often young clients do not have a parent who is interested or around; but might have aunt or uncle or other adult standing in as a parent

- judges and other court staff, review boards (deal with mental health issues) have access

- the provincial director (probation officer) generate some of the records and have access to them; also the director of the jail if they are serving a sentence 

Conferences:

- highly informal means of pronouncing sentence for young person; judge sits down with a bunch of other ppl (could include lawyers, parents, social workers, victim, other members of the community)

- ppl who participate in these conferences are able to have access to the records that relate to the case; need to know what they are talking about 

People who are involved in giving firearms licenses can have access to youth records as well; anyone involved in administration of the sentence for the young person; anyone who is involved in doing a criminal records check; there is a person who has access to records

- depending on the security level, a youth record may or may not show up on the criminal records check 

- Stats Can employees who might be interested in the age, gender, location of residence will collect info for statistical purposes

- council needs access to the record in order to make full answer and defence

- under 119, lawyer has access to his own client's record; also, typically the biggest issue at a trial is cross-examination: the credibility of witnesses. if you have one person saying things happened this way and therefore I'm innocent, then credibility is the key issue. one v  important way to deal with the credibility of a witness is to show that they have a criminal record. a person w. a criminal record esp for crimes of dishonesty is less credible than someone w.o a criminal record

Period of Access

- depends on the nature of the charge & what happened w/the charge; if an extrajudicial sanction is used, it is post-charge diversion--young person charged, crown attorney decides to divert; young person goes off to boys and girls club; charge withdrawn against them. access period is 2 years after young person agrees to take part in extrajudicial sanctions. if have a young person who is charged w something and young person signs off on extrajudicial sanctions, the access period is over after 2 years. 

Time for Appeal

- typically 30 days

- if the Crown does appeal, the access period is put on hold and does not end until 3 months after the appeal has been finished, assuming the Crown loses the appeal 

- when access period ends, records are sealed

- could be several appeals; to the ON court of appeal, etc

- the access period ends 3 months after the final appeal 

- if charge is dismissed for any reason other than acquittal or if the charge is withdrawn (crown drops case) or young person is reprimanded, the charge is dropped 2 mo after the dismissal, withdrawal, or finding of guilt 

- sometimes Crown will ask for a stay of proceedings; putting case on the back burner, keeping eye on young person

- if young person gets in trouble for next year, can charge 

- automatically dismissed a year later if the charge is stayed 

Judge ordering a stay of proceedings:

- if taking too long to get to trial, the court will order a stay of proceedings

- one year after that, the access period ends and nobody can have access

- if the young person is given an absolute discharge after being found guilty, then the access period is one year after the person is found guilty

- other hand: if put on probation (conditional discharge), the access period is 3 years after they are found guilty ****HUGE BENEFIT TO GETTING ABSOLUTE DISCHARGE RATHER THAN CONDITIONAL DISCHARGE - ACCESS IS ONE YEAR RATHER THAN THREE****

- if indictable offence, access period ends FIVE years after the sentence ends

- misconception that a young person's records are sealed once they turn 18. entirely untrue. 

WHAT HAPPENS IF A YOUNG PERSON IS SERVING A SENTENCE, THEY ARE IN AN ACCESS PERIOD, AND THEY GET CHARGED AGAIN?

- if during the access period the young person is found guilty of a summary conviction offence, then the access period becomes the latest of how we would normally calculate it, or 3 years after the sentence has been completed

IF AN INDICTABLE OFFENCE

- access period can stretch things out even longer

EXTRAJUDICIAL MEASURES: 

- what about records of extrajudicial measures like informal arrangements made by police officers? who gets to see those?

- police officers, the crown--only for the purpose of deciding whether the young person should be eligible for extrajudicial measures again 

- the Crown, in making their decision of whether to give the kid another chance, will look at what they were arrested for (even though they did not even get charged)

- if you have an extrajudicial measure, still shows that you have been involved in criminal activity; your uncharged crim behaviour is still taken into account in deciding a fit sentence.

- police officer: for the purpose of investigating an offence, can look at extrajudicial measures to help them investigate a new crime.

- once the access period is over (s. 128), then these records cannot be used any more in a way that would identify the young person 

Disposal of Records:

- these records can be destroyed, transmitted to the librarian and archivist of Canada (s. 115)

Purging CPIC:

- computer database that tells us the criminal records of anyone in Canada

- all of these records must be removed from CPIC at the end of the access period 

- once access period is over, if run a crim record check, the youth record should not show up on it anymore

- the youth record is independent of adult charges. it does not matter what you did as a youth. at a certain point, even if you continue to be involved in crim behaviour, your youth record will drop off your crim record. 

Prohibition Order:

- often person will be prohibited from driving, owning weapon, going to public parks, etc

- these prohibition orders typically outrun sentence; will stay on CPIC until the order itself has expired

Effect of end of access period:

- effect of "destroy"

- for the purposes of subsections 2 and 3, destroy means deleting a record or eliminating it so that no one has access to it anymore

Judges in the youth justice court are normally appointed by the province. They are normally judges who would sit in the provincial court (e.g. in Ontario, in the Ontario Court of Justice)

- a youth justice court is any court that may be established or designated by or under an Act of the legislature of a province

- occasionally, they are federally appointed

- provincial appointees: the structure of the youth criminal justice court may vary from province to province. in some provinces like Qc, youth justice court judges have specialties dealing with youth -- in On, have criminal court judges who might not have expertise in dealing with families.

No other courts can deal with youth cases; has to be a youth justice court judge. 

Prior to 1998 in ON, our courts were divided between the provincial division and the general division. The provincial division is what is now the Ontario Court of Justice. The general division has transformed into the Superior Court of Justice. 

- 1998: family cases split between two courts; the general division that dealt with divorce and the provincial division that dealt with children

As a result, in 1998, provincial court judges dealt with custody access, children's aid, and young offenders act cases (youth criminal cases)

- judges in youth court were specialists in youth crime; not only saw youth crime, but dealt with all the other issues that come with it (e.g. dysfunctional families)

- in 1977, unified family court was created; federal court that dealt with all fam cases 

- became official in Hamilton in 1982; more uniform family courts added throughout the years

- in Ottawa, we have a unified family court which has federally appointed judges sitting in it who deal with all family cases

- therefore, in Ottawa, our provincial court, the youth court, deals only with youth criminal cases. not dealing with family cases. not true in all places in ON; some places where it deals with family & criminal cases. deal with things like adoption, custody, and access. 

- the downside for us: many youth court judges in ON do not deal with family law, children's aid applications, experience dealing with youth in their environment. there is more of a tendency to deal with youths in the youth justice court the same as adults. 

- whether it is youth court or adult court, there is less focus than there would have been before on the surrounding and family environment; judges do not have the expertise to deal with that 

- PLUS SIDE: our judges have a strong background in the criminal law 

- in Qc on the other hand, there is a different system: a specialized youth court; largely throughout Qc, youth division of the court of Qc hears all cases that involve ppl under the age of 18, including criminal cases, adoptions, child protection cases, child abuse

- Qc has specialized youth courts that deal not just with youth crime but youth more generally

- prior to the YOA, under the JDA, in ON the max age for youth was 15. if older then dealt with as an adult. 

- big change in Ontario from 1984 where we went to a max youth age of 15 to max youth age of 17

- this was the law across Canada now.

Ontario: YOA

- had phase 1 (12-15) and phase (16-17) offenders

- phase 1 - 15 and younger

- one of the complaints about the YOA was that the youth crime rate shot up 

- 16 and 17 year olds who used to be treated as adults, as of 1984, they were lumped in with the youths; now including 16 and 17 year olds who were not included before

- today, in Ontario, we do not have judges who do nothing but youth cases. in addition, if the cases in court number 1 fall thru, the youth court will start hearing adult cases. by the same token, if court 1 is overflowing and not enough time to deal with all cases in court that day, a youth case may end up getting moved to an adult court. all that happens is that the court reporter changes the tape; instead of being called the Ontario Court of Justice, called the Youth Court of Justice

- same judge, crown, same room, but an adult criminal court can become a youth court 

Probation Services and Jail Services

- split between a social services ministry and minister of corrections in Ontario (old days)

- for phase 1, more of a focus on rehab, for phase 1, more of a focus on punishment (jail)

- under YCJA: ministry of children and youth services

- in 2001: prov conservative gov said that young people would be dealt with by the minister of corrections; part of get tough on crime that was being adopted

YCJA

- in every province and territory, there is a single ministry responsible for custodial sentences

- in ontario, the ministry of children and youth services 

- the staff at the William Hay Centre or other youth facilities are employees of the same ministry

- youth court judges are all provincial appointees, except in the province of NB

- judges--lawyer of 10 years of experience

- justices of the peace (JPs)--no legal background necessary, responsibilities--bail, remands

- normally, JPs do not have any legal background*******

Offence Jurisdiction: 

- s. 2: 'offence' means an offence created by an act of parliament or any regulation made by an act of parliament, other than laws or ordinances of the territories

- youth courts deal with federal crimes; most common is the CCode, also the Controlled Drug and Substance Act

- provincial offences not dealt with in the youth justice courts. e.g. if charged with speeding or driving suspended, there is no special youth court to deal with provincial offences. ***

140: except to the extent that it is inconsistent with or excluded by this act, the provisions of the CCode apply, with any modifications

S. 14:

- put in to eliminate the practice of sending young people for criminal court (youth court) for very minor federal offences 

- also, young people who are charged under the national defence act are not dealt with in the youth justice court. 

Offences Created by the YCJA

- the most common offence--breach of probation (137); do not have to be a youth charged with this, can easily be an adult. Most common situation: young person who was a youth when they got charged and was still a youth/could have been an adult when they got sentenced, but an adult when on probation. if you breach probation while you are 18, then you are an adult and you are dealt with at the adult court--goes by the age you are when you are alleged to have committed the offence.

When you commit an offence as an adult, you always go to an adult court, no matter what legislation you are charged with (criminal offence)

- so, we do see adults in the adult court charged with offences under the YCJA

- if you are an adult when you do it, will be in adult court

- adults charged with YCJA offences in the adult court, adults charged w/criminal offences in the youth court

s. 27: failure of a parent to attend court

- s. 136--number of offences where parents or adults are acting irresponsibly for inducing a breach of probation or to unlawfully leave jail

- s. 138: unauthorized disclosure of info (applies to anybody who makes public info relating to a young person)

- s. 193(3) - asking a person on an employment application whether they have a youth record -- can have a criminal record check required for the job, your record will show up and your security level will show up 

Arrest Warrants:

- a youth justice court judge may issue a warrant for an arrest of an individual, for e.g. a person who does not show up in court

s. 145: a warrant issued by a youth justice court may be executed anywhere in Canada

Murder, or offences where defence has an election

13(2): when a young person elects to be tried by a judge without a jury, the judge shall be a judge as defined in s. 552 of the Criminal Code, or if it is an offence set out in s 469 of that Act, the judge shall be a judge of the superior court of crim jurisdiction in the province in which the election is made. in either case, the judge is deemed to be a youth justice court judge and the court is deemed to be a youth justice court judge for the purpose of proceeding. 

Murder, or offences, where the youth has an election: 

13(3): the possibility of a youth having a jury trial comes from the Charter of Rights saying that a person who is charged with a jail sentence of 5+years, they are entitled to a jury trial; if sentenced in adult court, also entitled to a jury trial.

- most presided by provincial court judges, but can happen in superior court--superior court judge will be deemed to be a good fit

Offences you can get a superior court trial for...

s. 469: 

- treason, alarming her majesty, piracy, alarming her majesty, being an accessory after the fact

Peace Bond:

- 14(2) an order judges have the authority to make at common law to require a person in front of them in court to do something or not do something in order to keep the peace

- there is a common law jurisdiction to order peace bonds, also a common law jurisdiction of the CCode to order peace bonds. 

Contempt of Court: Common Law Offence:

- not in the criminal code; was created in common law; is part of our crim law bc of section 8 of the CCode

- s 8 incorporated common law offences that existed when Code came into effect

- can a youth justice court judge order somebody or find somebody to be in contempt of court and be punished for it?

S. 15: every youth justice court has the same power, jurisdiction, and authority to deal with and impose punishment for contempt against the court as may be exercised by the superior court of criminal jurisdiction of the province in which the court is situated. 

- can hold both youth and adults in contempt

Subsection 4: restricts the penalty that can be imposed on a young person to the sanctions set out in 42(2) of the YCJA

- you cannot get an enormous jail term for contempt of court as a youth 

K.B. had been called as a crown witness at a preliminary inquiry to testify against a couple people charged with murder. victim subpoenaed but refused to come to preliminary inquiry. B.K. (his initials) refused to testify. according to the presiding judge, the appellant threw the bible on the floor, put his foot up on railing of witness box. judge found him guilty of contempt of court. 

- youth court judges can hold both youth and adults as contempt of court 

s. 708 of Criminal Code

- says a person who, being required by law to attend or remain in attendance for the purpose of giving evidence, fails, without lawful excuse, to attend to remain in attendance accordingly is guilty of contempt of court

- judges can deal with summarily; we do not charge person with contempt of court ... person who is refusing to testify is charged with contempt. 

Age Jurisdiction: 

- what age does the youth court deal with?

- a young person is a person who is or appears to be 12 years old or older but less than 18, including anyone who committed an offence while they were a young person 

s. 1(4(5) YCJA:

- includes adults who alleged to have committed an offence while as a young person 

Age Jurisdiction:

- has been talk of lowering the age 

- back in 2006: our very recently retired attorney general Vick Taves spoke to the Canadian Bar Association was thinking of lowering the age to 10. in England and Wales, min age is 10; Scotland is 8; Poland 13, Sudan 7, Iran 9 for girls 15 for boys; Sweden, Denmark, Finland, Norway - 15 years; New Zealand 14 years but if homicide.murder.manslaughter, can be charged as young as 10 years old 

Hearsay:

- how do you know when you were born? do you have a memory from when you were born? 

- evidence from the person themselves as to when they were born is hearsay; none of us have firsthand knowledge of when we were born. how do we deal with this?

- the testimony of a parent is admissible as evidence of the young person's age 

- birth or baptismal certificate can be used to prove age; records of social services agencies that may have been involved at the time of birth 

- a judge, in the absence of any documentary evidence, can rely on any other reliable evidence to infer how reliable a person is 

- may also infer from appearance how reliable a person is 

16. When a person is charged with an offence during a period that includes the date on which the person attains the age of 18 years, the youth justice court has jurisdiction in respect of the offence and shall, after putting the person to their election under s 67 (adult sentence) if applicable, and on finding the person guilty of the offence, the youth justice court has jurisdiction.  

- if proven that person was a youth, then will be sentenced under the YCJA. if proven that it happened after they turned 18, then can be sentenced as an adult. if still not clear what age they were when it happened, they get benefit of the doubt: it is possible to commit an offence as an adult and yet to be charged and sentenced as a youth -- happens when we don't know exactly when the offence took place

Under age 12:

- in this case, cannot be charged with anything. 

- there is no mechanism for charging a person who is under 12; instead, dealt with under provincial child protection legislation (child and family services act in ON)

- it is NOT legally possible to charge a person who was under 12 at time of offence; even if over 12 at the time they were discovered

- police cannot arrest and charge a person after their 12th bday

