LAWS3307 – Lecture 12

Final Lecture Before Exam 

Guest Speaker: 

Emmett, Professor John Hale's Prior Client 
- was charged with 27 separate crimes as a youth; ended up getting a sentence and doing a year in custody, juvenile facilities

- remarks that his peers (people in similar circumstances, broken homes) played a large role in his entry into criminal behaviour, became even more anti-authoritative under the way that YOA was structured (William Hay Centre was not introduced until much later)

- was released after 1 year, doing other crimes w/the same group of people (large group, about 15), in and out of facilities; drugs and alcohol a significant factor at about the age of 15; w/drugs and alcohol, looking for an escape from issues that were not dealt with initially but have perpetuated because of situations you have been introduced to after encountering the criminal justice system

- addicted to alcohol and drugs as a mode of escape

- phase 1: 12-15; phase 2: the age of 16-18; then considered an adult

- by phase 2, Emmett shipped all over ON

- every one of his friends were in the same boat; drugs getting progressively stronger; heavier element to crime

- spending 9 months on the street from 13 to 18; all adolescence spent in facilities. At 18, ended up robbing banks in Montreal (12 altogether), with 2 co-accused.

- within his first week at the penitentiary, witnessed someone get killed; within first 3 days, a race riot

- 'a life of isolation, pain, suffering, hurt'

- a cycle that you get caught up in; drugs are an escape – when you're not on them, you're even worse off than when you're on them

- in total, spent over 10 years of his life incarcerated between 13 to 26; has had thousands of POs, spent time in every penitentiary there is in Ontario

- through all this time, became much more hardened, angry, resentful, drug-addicted, confused, lost, overwhelmed with despair

- while incarcerated at Joyceville Institution, had a girlfriend at the time who was a good person. Says that this supportive girlfriend was much more supportive and helpful than any parole/probation officer. Went back to school at Joyceville Penitentiary, completed high school credits there. Completely cut drugs out of his life. Got accepted into Queen's University for economics – in the meantime, did not get any help from the system that was in place to help him; no rehabilitation.

- 2 months before his release, police come with old charges dug up from 2001; called 'gating' – called his lawyer right away

- no connection between the justice system and the correction system – there is a complete lack of information-sharing; no network of sharing. The judge who sentences you has no idea what he is sentencing you to.

- the day he was to be released, he was walked out with handcuffs and sent to Ottawa – fate back into a judge's hands

- went in front of a judge – at this point, had a collection of all his courses & acceptance into Queen's

- after hearing what he accomplished in Joyceville Institution, he was let out on his own recognizance; signed himself out that day

- went to Queen's University, lived in Kingston w/his girlfriend – transition was very tough

- because he was caught up in the system, he never really understood life outside of it

- with his degree, can't even work in Canada; was not eligible for a pardon even until 2013

- has dual citizenship with the UK; has a way out this way – his only ticket out; at the time of his speak, going on exchange to do networking

- the way the system is set up now offers very little hope for a person to change. There are a lot of different reasons that people end up in prison.

- Emmett's parting words: you can have an influence on people if you don't let the system corrupt you; it will happen if you're an inmate or an officer

Unfortunately, things didn't turn out as well as they looked like they would; he had been doing very well in school – was studying business / accounting and, in order to be an accountant, you'd have to have a security clearance & clear record. He was a teaching assistant at Ryerson and sent abroad to the UK to study. When he came back, he was a TA, and helping out students who were younger than him to send them to accounting firms where Emmet knew he would never get into. He sustained an injury, received oxy for it, committed break-ins to pay for his oxy habit. Arrested for a number of break-ins; got into residential treatment, stuck with it, got a conditional sentence, finished it up, but got into trouble with the law again. Arrested in 2012 for some things he was not found guilty of, but was in custody and not given bail due to his record. He had no support system in the community, no job, no place to live, not long before he was back into break and enters; got arrested at the scene of one. 

Adult Sentence
- under YOA, presumption of transfer to adult court if...

- 16 or 17 years old at the time of offence and

- Charged with murder; attempted murder; manslaughter; aggravated sexual assault

- it used to be presumed that if a youth was 16/17 at the time of the offence and charged with one of the most serious offences of violence that there would be a transfer to the adult court (under the YOA)

- in 98 to 99, only a small percentage of cases of youth tried were transferred to the adult court

- the Crown saved their applications for the transfer to adult court for the most serious of cases

s. 61: Adult Sentence 
- the lieutenant governor in council of a province may by order fix an age greater than 14 years, but not younger than 16, for the purpose of this act relating to presumptive offences (means it could be as low as 15)

- now, s. 61 does not even exist anymore and has not been replaced by anything else

- repealed, Bill C-10

s. 62 Adult Sentence: 
- an adult sentence shall be imposed on a young person who is found guilty of an indictable offence for which an adult is liable to imprisonment for a term of more than 2 years in the following cases:

a) in the case of a presumptive offence, if the youth justice court makes an order under subsection 70(2) or paragraph 62(1)(b) or 

b) in any other case, if the young person was at least 14 years old, and the judge was convinced that an adult sentence was the best thing to do 

- S. 62 does not exist anymore – has been repealed

Presumptive Offence:

There are two categories: 

Category 1) s. 2(1)(a) 

1. 14 years old or more, and

2. murder, attempt murder, manslaughter, or agg sexual assault
Category 2) s. 2(1)(b) 

1. 14 years old or more, and,

2. serious violent offence (see CD, CDK) and
3. adult charged with same offence could get 2 years+ and

4. at least 2 previous convictions for serious violent offences (defined in s. 2)

s. 63: Application for Youth Sentence 
(1) A young person who is charged with, or found guilty of, a presumptive offence may, at any time before evidence is called as to sentence or, where no evidence is called, before submissions are made as to sentence, make an application for an order that he or she is not liable...

- this section has been repealed

s. 64: Application for Adult Sentence 
- the reference to presumptive offences has been removed

(1) the Attorney General ma...make an application for an order that a young person is liable to an adult sentence if the young person is or has been found guilty of an offence, other than a presumptive offence, for which an adult is liable for imprisonment for a term of more than two years, that was committed after the young person attained the age of 14 years. (AMENDED)
s. 64: Application for Adult Sentence

(1.1) The Attorney General must consider whether it would be appropriate to make an application under subsection (1) if the offence is a serious violent offence and was committed after the young person attained the age of 15 years. If, in those circumstances, the Attorney General decides not to make an application, the Attorney General shall advise the youth justice court before the young person enters a plea or with leave of the court before the commencement of the trial.
- the crown has to at least consider asking for an adult sentence; if they decide not to ask for an adult sentence, the crown has to tell the judge/court before the young person enter a plea – has to let the court knows, before trial, whether crown will ultimately be asking for an adult sentence

- the min age of 14 can be raised to 16; it can happen that, in any given province, the provincial legislature can make it mandatory
-the crown has to let the youth know whether they are going to be seeking an adult sentence before the commencement of the trial, give notice to the young person 
Before Bill C-10, in order for the Crown to apply for an adult sentence, the youth had to be charged with a crime for which an adult could get more than 2 years jail for, or the accused was at least 14 and was charged with a presumptive offence (murder, attempt murder, manslaughter, aggravated sexual assault). As far as provinces go, depending on the province, that age could be raised to 16. This was the situation before C-10.
Since Bill C-10:
- struck down presumptive defences after Supreme Court said they were unconstitutional

s. 61: application for adult sentence 

1) young person is at least 14 at time of offence, and charged with an offence that an adult could get more than 2 years in jail for

2) young person is at least 14 (but province could raise to 15 or 16) and is found guilty of a serious violent offence, i.e...


- murder

- attempt murder

- manslaughter

- aggravated assault 


It is still very rare for the Crown to apply adult sentences. 
s. 67: Right to Jury Trial
1. murder, manslaughter, attempted murder, aggravated sexual assault

2. crown has given notice of intent to seek adult sentence and young person is 15 or older

3. 1st or 2nd degree murder, even if young person is under 14

4. where section 16 applies, i.e young person may have been 18 at the time of the offence, and it is an offence that an adult could have a jury trial for
* for young person: 2/3 custody; 1/3 supervision

- it is possible for young person to serve entire sentence – probation officers come in  - if determine that young person is a danger to commit violent offence upon a release, they can remain in custody beyond 2/3

- for most indictable offences, the maximum custody and supervision is 2 years (ie 16 months custody or 8 months supervision, if the max is given)

- for offences for which an adult could get life, not including murder, such as attempted murder, robbery, extortion, break and enter into a home – if an adult could get life for a crime, the maximum a youth could get (not including murder) is 3 years
The situation is different regarding murder. Murder has a maximum of custody and supervision of 10 years. This is not broken down into 2/3 and 1/3. The 10 years is a maximum. Also, there is nothing that says that it has to be divided into 2/3 and 1/3. There is nothing that dictates what the proportion is going to be – just has to be a period of custody. 
For second-degree murder – the maximum penalty is 7 years. Because a youth charged with murder is potentially facing a sentence of 5 years or more, they are eligible for a jury trial the same way an adult is. Also entitled to preliminary inquiry (if jury trial) the way an adult would. 
If the crown indicates at the outset that they are looking for an adult sentence (exposing youth to more than a youth would get, which is 2-3 years), in that case, the youth is also entitled to a jury trial.
If a youth has a jury trial, it takes place (e.g in Ontario) the Superior Court. The judges who sit here are appointed by the federal government. However, if a youth has a jury trial or has a trial in superior court, they are being tried by a judge who has been elected by the federal government but, for the purposes of this hearing, is a federal court judge. So a judge, who is not normally a youth court judge, becomes a youth court judge. 
s. 71: Timing of Hearing: 
- the youth justice court shall, at the commencement of the sentencing hearing, hold a hearing in respect of an application under s. 63(1) application for youth sentence or 2. 64(1) application for adult sentence * unless the court has received notice that the application is not opposed. Both parties and the parents of the young person shall be given an opportunity to be heard at the hearing.

- * amended (Bill C-10) å

- the hearing takes place after the young person has been found guilty, but before they are sentenced; there does not need to be a hearing if both parties agree that the youth will or will not receive an adult sentence
s. 72: Adult Sentence Pre-Bill C-10 
(1) in making its decision...the youth justice court shall consider the seriousness and circumstances of the offence, and the age, maturity, character, background, and previous record of the young person, and any other factors that the court considers relevant

* repealed, Bill C-10
There used to be a list of factors to be taken into account. It used to say – and this has also been repealed – that if the judge was convinced that a youth sentence would be long enough to meet the objectives of sentencing, then they would order a youth sentence. But if they felt a youth sentence would not be long enough / objectives of sentencing would not be satisfied, then an adult sentence would be imposed. 
New Section: s. 72: Adult Sentence Post Bill C-10 
a) the court has to be satisfied that the presumption of diminished moral blameworthiness or culpability of the young person is rebutted; and 
3(1)(b)(ii) that a youth sentence imposed in accordance with the purpose and principles set out in subparagraph 3(1)(b)(ii) and sections 38 would not be of sufficient length to hold the young person accountable for his or her offending behaviour. 
There has been some change to the wording; used to say that the burden of proof is on the applicant, whereas now it says the burden of proof is on the attorney general (Crown). Because the Crown is the one always trying to get an adult sentence, the burden is on the crown. It is possible, under the YCJA, for youth to be considered longterm or dangerous offenders. 
s. 72: Adult Sentence
- dangerous offenders: s. 74

- long term offenders; s. 74

- placements: s. 76

- parole: ss. 77 ff.
R v B (D) (May 16, 2008, SCC)
- onus provisions

- struck down that it was automatic that a young person would get an adult sentence
Bill-C10: How it changed things
- it repealed presumptive offences (s. 175)

-- Crown must determine whether application should be filed and must inform the Court if Crown decides not to file application, where 

- young person was at least 14 (province can raise to 15/16)

- serious violent offence, as defined under the new law (murder, attempted murder, aggravated sexual assault, manslaughter) – all used to be 'presumptive offences', now serious violent offences – basically same thing

- the crown has the burden of proof – has to show that diminished responsibility does not apply
